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- EXECUTIVE SUMMARY

'Purpose

The purpose of this research project was to assess how equal erhployrnent
opportumty has been pursued in the Umted States and Malaysia and from these cases, to
1dent1fy appropnate leglslatlve strategles for achJevmg equal employment opportumty in
South Africa. The research questlons include: 1) What type of legislative strategies can fbe
used to promote equal opportmuty 1n South Africa? 2) What.is the rationale for
government intervention ‘in combating :discﬁrnination to create sub‘stantitre equality? 3)

-f"How can equal employment opportunity be implemented without _undue complexity,

reduced managerial autonomy, and internally inconsistence policies Aand' practices?

Methodology

| This study examineéd the. expenences of two countries- that have pursued equal
employment opportumty pohcles It relied upon hbrary research to 1dent1fy relevant
sources of data. A review of the relevant literature prov1ded data for the purposes of this
study. In the United States the stu_dy focused on literature covering the progress of
women and rninorities in education;-types of occupati‘on; earﬁings, and federal

employment. In Malaysia the focus was on educational, business, and civil service

, policies that were implemented to increase opportunities for the indigenous groups.



Findings

| A review of the data indicates that the constitution alone is not a sufficient
mechanism to create substantive e'qua'lity,T It provides a passivé approach to equal
* employment oppoftunity which only prohibits furthet" acts of discrimination. This is
evidenced by the lack of progress in the United States and Malaysié before the enactment
of legislation. This study identified three basic apprqaches to achieving 'equalifcy: 1)a
nondiscrimiﬁatio‘n app;dach which prohibits discrimination and allows individuals to
pursue judicial remedies through the courts, 2) an affirmative action strategy that requires
employers to pursue hiring goals to achieve vrepreselvltlative workforces, and 3) a multi-
factor approach tha£ provides for preferential ﬁeaMent to the dis'adva(ntaged-people. The

. study concludes that legislation is needed to create substantive equality.

Reéomineﬁdatipns
The primaify recommendations are as folldws.:
1) Parliament should enact Iegislaﬁon to éﬁengthen equal opportunity and affirmative -
action poliéies.
| 2)A commission'should be established to enforce this legislation and be empowered to
. il;estigate and sue employers who engage in 'discriminatory practices.

3) L'e‘gislationvshould empower the courts to impose judicial penalties on those employers

who continue engaging in acts of discrimination.

vi



CHAPTER 1

INTRODUCTION

Since the collapse of “apaﬂheid,” and fhe, subéequent inst'allaltion of anew
democratically eleqted ‘govemxfzent, the ideal of creating a more equitable society has
become a rallying poinf in South Africa, particularly amqﬁg the black majority. Apértheid
led to the maréinalization of the black people byvthe white minority government. Racial
discriﬂminatiop and inequality were entrem_:hed in the Constitution and laws of the country |
to promote’ thé ‘white minority a_t’the expense lof the majority. The new government,
which inherited a severely divided sqbli';ety, recognizes the need to create éq-ual

| ppporturiities for all South Africans. It is gene\rally-_ aqéeptéd fchat special attention should
Be paid to the dev_elopnie‘ht and advancement of péople who havgi been socially,
economically, and educationally disadvantéged by past discriminatory laws and practices, °
but nobody believes this will be easily accomplished.

: Aécording to Mésondo (1992, 4), ;‘a sociefy which has always treated its membersi
on the bas:is.of equality would have no n¢ed f;)r equal opportunity prbgrams.” The call for
equal opportunity, therefore, is an admission that some rr'lerr'lbers\ of that society have
beeh spcially disa,dvahtaged fqr a long time. It is an admission that there is a néed‘ 'fto
socially correct imbalances. This is thé situation in South Africa today, as a result of more
than three ixlindred and forty years of white privilege and more than thrég hundred and

~ forty years of black disadvantage. In both the public and private sectors, the effects of

discrimination can be easily observed.



“Stat_ement of the Problem
Although the Interim Cbnstituti,on guarantees and'prot\_ecfs voluntary programs to
promote equal gmpfgg;hlent opportunity and affirmative actioﬁ, so far the goire;rmngn’t has
niot taken any formal action to require such programs. Various groups, especially the
labor unjons, are currently pressing for such legislafion. Private organiz;tions, i)rgsently
ébun with th§ need for equal employment oppoxjtunity anﬂ affirmative action, are dﬁven
‘by, the fear that unless they themselves .formu-latebplar'ls or paiiéies to advance members of
disadvanﬁged groups, the government will do 1t for them. The key question facing the
goverhment is whethe;' to encourage éo_inpanies é.nd other privaté organizatiéri’s to take
voluhtary action to r¢dress iﬁequalitie\s or to impose external pressure by means of
legislation. Tﬁere is everyl reason to believe that ~without formal action by thg
gévemment, businesses and other private organizations w111 not genuinely addiés§ the
effects of past discrimination.'-The government is successfully implemenﬁng equal
employmenF opportunity polihciesb in the public s¢étor, but does not seem to know what to
do with the‘private sector. .’
Today some forﬁx of lcéislation to pfémote equal QppoMty isin exiétence in

most, if not all, of the maj_or industrial countries except, of course, Sbuth Africa.

- Masondo (1992) argués that dis@iriminaﬁon against bléck people in Sqlith Africa has been

Law. Law, therefore. shou]d be passed to plioiride for the abolition of ail discriminatio/h. K

Equal employment opportunity is the law in the United States, Umted Kit}gdom and

' Malaysia, for example, but in Sout_h Africa it is not.

‘The purpose of this study. is to determine what type of 'législaitive strategieé are

\
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needed to promote equal opportunity in South Africa. The experiences of two countries in
.impler.r-lenting equal oépo;tunity policies will be‘exa'mined: \the United States and
Malaysia. The United 'Stzl:ttes,»in' pﬁrticular, has been a pionee; in equél opportunity and
at:ﬁnﬂative action (MaSorido 1992). Therefore, it is important to enquire into‘ the debate in
‘the Unitéd Stétes in order to deduce lessbns for South Africa. The Mglaysién modei 1s of
péﬁicular.intc;;est to South Africa. Many parallels exist in terms ofa majority benefiting
fron_i equal ppportunity and afﬁmaﬁvé action brograms. Moreover, the beneficiaries of
afﬁrn;ative action programs, the Malays, also hold the major part of political power and
have ensured that legislation is aménded accordingly, théreby increasingly transferring
wealth toa Malayéian elite while neglecting Fhe poor andrdisadvant'aged (Thompson
- 1993). A review of these countries" -experi¢néeé wifh-prog{am; to promdte equal
opportun'ity‘will demonstrate the impact of legislative measures in redressing imbélances
and creating equal: opportuxiify for all. For the purpose of this ;'.tudy it is assumed that
equal e;ljploymgnt opportunity céﬁmot, be achieved without formal govermﬁent
intervention to combat discrimination and promote equél oppégtunity in South Africa. At
" amore practical le‘?gl, the question to bé addressed is how to promote equal employment
, opporjtunities withQut undue complexity, wit‘hout reducing managerial autonomy, and

without adopting policies and practices that are internally inconsistent.

Research Questions
The following questions will bé addressed in this study:

- 1. What type of legislative strategies can be used to promote equal employment



opportﬁnity in South Africa? Wha£ is the ;ationale for gdvernment intervention in
combating discrimination_and creating‘ an oqoitable society?

2. How can equal employment opportunify policieé be implemerited Without i’mdu'e
comoleXity, reduoed managerial- autonomy, and intéfoally inconsistent p‘olioies' and

. practices?

' Methodology )

The main aim of this study is to idéntify appropriate legislé’tive strategies for
achieviog equal erhployment oppor_tuoity in South Africa. To answer the ﬁrst'question,
the sfody will éxamino two countriés that have successfully implemen‘tedl-programs to |
promo—te equal employﬁent opportunity, i,.é. the United States and Malaysia. The United
States is chosen becauso it isya pionoer in legislating programs to promote EEO Maléysia
is chosen bocause it haé close vresemblan_ce to South Africa in teri_ns of ; majority
beneﬁtiog from equai eniployfoent Opoortunjty and afﬁrmative action pfograms. A

' roVieyv of_ the relevant literature will provide data fof the‘pur_poses of this study. In the

" United States, the progress and advancement of women and minorities prior to and after -

.the passing of blegi'slati‘on will be analyied. In Malaysia, the progress of the 'indigenous :

‘Malay 1n education, employment, ahd business will be analyzed since the adoptio_ri of the
constitutio'n':which safeguards the special position of the 'indi'gonous groups. Statistical
‘eVide.nce of the increase in qmploy,ment',' oduoation, and buoincss opportunities for the

' formerly, disodvaptagéd groups will be preéented to illustrate the present position in these

countries. The second question will be addressed by.analyzing formal proceduresv that are
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followed in implementing EEO programs.
It is acknowledged that the vastly differing demographics between Séuth»Afn'éva
and the other two countries goes far in explaining the éliffcréﬁce/s. Despite this, however,

the experience of these countries can be useful to South Africa as it passés through the

period of transition.

Significance of the Study
It is extremely important tﬁat the South African government learn from the

experiences of other countries. There is not an abundance of research done on this

pérticular subject and this study may serve as the basis of future studies. With equal

employment opportunity and affirmative action undér,sdrutiny and constantly under

attack in some countries, this study should give insight into th\e'importarice of legislation

““to protect EEO. This study will also enhance our understanding of the various problems

associated with the role of government in creating an equitable society. This information
Will be invaluable to the government in determining which vappr'oach to 'fo_llow in

developing pblicies to é_ddress prbblems of racial inequalit);.

) Organizétion of the study

The remaining sections of the study are as follows: chapter 2 discuéses the legal
ex_wifpnment in South Africa and its implicaﬁons for equal employment opportunity;
chapter 3 examines equal "employn.lent opportunity in the United States; chapter 4

provides a review of positive discrimination in Malaysia; chapter 5 discusses the
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rele\,/ance ofa legislgted model for South Africa; and chapter 6 offers a conclusic‘m which
" summarizes the various arguments in favor of legislated EEO as well as

recqmmendations' about how it might best be accomplished.

Definitions
'F’orA purposes of this study, the terms equal employment opportunity, affirmative action,
and black people are defined as follows:
‘ .Equal Erhpbyment Opportum‘tyv(EEO): The geherél eiiminatioh of discrimination or

' ur}qual treatm_erit,’ and the guarantee that only iﬁdiVidual merit and efﬁcieqcy is taken
ihté account when deg:iding on the appointment or promotion of persons to specific
positions. It is mainly identified with the values of faimess and individual merit.
Affirmative Aétion.‘ A pdiicy or -progra‘m desiéned to increase opportunities for the
disa(ivantaged. It includes all efforts to redress the effects of present and past
discrimination, to achieve a g%eater measure of substantive equality.

Black People: The term bléck is used to refer to members of the African, Indian and |
Coloured co:nrﬁuhities. The term Aﬁ:ican. will be used to-dist'inguish the indigenous from-

" the nonindigenous people of Africa.



CHAPTER 2

The Legal Envfrbnm_ent in South Africa and its Implications for EEO. ‘

At preslgnt, the South African Government of Natio.nal Unity -('GNU) has not
actually enéctéd legislation designed fo’ ensure the abﬁve implementation of EEO. Only
the Interim Constitution which came into effect in April 1994 has a pr'ovisi,on for
programs to address ineqtialities in the entire society. ThlS chapter discussés the
cbﬁstitutiona{provisions guaranteeing and protecting equal opportunity as well as the role

4 [ v . N |
of courts in interpreting these provisions to redress the effects of past discrimination.

| .Historical Background
.Racial discrimination and ﬁnequal treatment was codified in tixe laws of the

former Soﬁth African governments. It was the fundamental objective of the 'White

minority to keep'the other popuiation groups out of the powerful positions, pal_;ticularly in
| goiremment and bu§iness. The whife' r'nindrify enjoyed all the privileges as free citizens

while the blaci{ majority had no ftreedom'at alll Accordiﬁg to Clive Thompson (1_953,

'2:2)‘,'“raciall discrimination has been one of the defining features of the apartheid o?der_in

South Afriéa’,\ and has been entrenched in a range of Statutory provisions for many

decades. In.t'he area of employmént.the most télling Iegislativé measures designed to

afford racial privilege were tﬁose laying the basis for the policy éf ;iob reservation.”
4'Legislation such as the Industrial Conciliation Act, Mines and Works Act, Population

7
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- Registration Act, and many moro served <t.o deny the black people equal rights and equal

'~ treatment. Such laws were more than the badge of race, they cari‘ieii with them lifélong ‘
rewards for being white and penalties for not being white. They operated to preveni black
people 'and particularly Afn'cans from doing certain jobs‘ (Hepple 1966). -

Thompson'(i 993) notes iliat ‘the consequences of discrimination in the South
African economy are self-eizide_nt. Wliite n'iales‘ar'e heavily over-represented in the key
docision-rnaking posts and in fact all the moré skilled occupational catégories of both the
.public and private sectors. Because of this situéiion, there is-a very broad consensus that
" all forms of race discrimination in the society must be combated. -Tliere is aiso a
considerable amount of support for tlie notionit.hat nolicies of afﬁrmatiize;aotion xnust be
develope‘d.in orcier to-re<iress the past wrongs anci to achieve eqnality.

Constitutional i’roviSions

In 1994 a new government was elocted by all people of South Africa undor an
interim constitution which came into operation on 27 April 1994, The}_Government of
National Unity (GNU), elect_ed for the ti‘ansitionai period, is.su'p_pos.ed to draw a new
conStituiion which will come into effeo’i ofter the next election in 1999. Tlic Inter.im,
Constitution includes aiBill of Righ_ts and other necessary provisions ?for»the transitional
period. In order to understand the legal Venvfironment in: South Africa, the following
discussion will focus on the bill of rights and the role of thé courts:as provided by the

Interim Constitution. -



Bill of Rights
T,Wo divergent views concerning a bill of ﬁghts emerged during the negotiations
for a new constitution, one view,repreeented by the former go_vernmen't Aand the other zby
the African National Congress (ANC) (Ncholo 1992). The white govefnment saw ip a bill
of rights a ;ﬁechanism whereby political and economic éiriterests of the privilegeél'white
minority may be protected. The 'fermer government’s approach overemphasized the
- protection of group rights whereas the blgck liberation groups sought to j)r'oiect the
' 'interests“of the black majority. The desire te redress past disefimination and injﬁstice on
the 'basis of race is a strong element in this approach. Looking at the final proyisioné »o-f
the Interim C:onstitution itis appareht thet the approaeh of the black groups, led by the |
AN C, prevailed. The Coﬁétitﬁtioxi protects individual rights b\it also _guerantees programs
to increase opportunﬁés for the disadvantaged, mainly blacks. Despite ﬁese guarantees,
it is important to point out that the Bill of Rights ,is viewed with great suspicion by ‘many
people who were involved ‘in the liberation stru‘ggle.‘Most believe it was an attempt by
the former white govemme;lt to protect existing and unjusfiy acquired ﬁghts of the racist
: minority rather than to advance the legitimafe claims of the disédvz}ntaged majoﬁty
(Ncholo 1992).
Section 8 of the Interim Coristitution includes tl';e folle“dng provisions:

1) Every person shall have the nght to equahty before the law and to equal
protection by the law.

'2) No person shall be unfairly discriminated against, directly-or indirectly,
... on one of the following grounds in particular: race, gender, sex, ethnic
or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture or language.

~
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3) (a) This section shall not preclude measures designed to achieve the
adequate protection and advancement of persons or groups or categories
of persons disadvantaged by unfair discrimination, in order to enable their
full and equal enjoyment of all rights and freedoms.
4) Prima facie proof of discrimination on any of the grounds specified in

subsection (2) shall be presumed to be sufficient proof of unfair
discrimination .... '

The cbnstitution guarantees both equal protection of all individua.l's by the law (the first
subsection), as well as programs to address jneQualities\ resulting frpm unfair
discﬁmination (the‘third sgbse‘cti(‘)n)ﬁ Looking at these sfipulations one wonders if tﬁerg is
 not an inherent conflict between the equal protection clause in the first subsection and
proteqtion of afﬁrmative_ action programs guaranteed in the third subsectidn. Vague as
these provisions may be, it is not surprising that todgy the pace for change remains »'very

A slqw.-';_l"lxis lack of progress‘ican be blaméd on the private embldy?rs’ inSiﬂcerity about
change; Récently, the South African mirﬁéter of labor called for fche passage of legislation
to stréngthen affirmative action, because there is no evidence of any change, particularly
in the private sector. The constitution cannot make people change their attitudes or |
behaviors, particul;cu'iy those private Le'mbloyers who are agaihst reforms. Thus, a r;eéd for
a prOacti&e approach arises, as an inducement for busineséés to deall with the effects of
discrimination and disadvantage. Thg anﬁtifutioﬁ does not provide a mgphanisfn t;)
inprease opportunities for the disadvantaged. Unless the govcmmént enacts specific

legislation that requires businesses and other private organizations to make every effort to

address the effects of discrimination, nothing will change.



&

The author believes that businesses and private organizations will not take

voluntary action to remove discrimination and inequality. Knowing the history and

" culture of the corporate world in South Africa, it cannot be expected that they could

change their attitudes and behaviors on thei; own. The society cannot rely on the good

faith of white males who are used to being privileged. Legislation is the only way to

enforce equai employment opportunity policies. Affirmative action without law is

useless. As the custodian of the people the government has an obligation to ot only

- prohibit. discrimination but to ensure that the disadvantaged masses are brought to the

same level o’f.opportunity as others, if not a higher level. Masondq (1992; 13) argues that

“the whole issue of equal opportunity in,South_ Africa should :be' moved away from |

academics and taken straight to the government. Most solutions recommended by the

white authorities on the elimination of discrirﬁination af work failed d-ismall‘y.”‘

As. yvill be exﬁlained in the following sections, critics of equal opportunity
policies in other countries, particularly .afﬁ'rmativg acﬁon, often use the c'ons_titutioﬁ to
attack these policies. One argument 1s that giving preferéhces to groups is
unconstiu/‘ltional becaus§ it violates'individual rights (see chaptéf 3). Critics often raise
the issue that the constitution protects individual rights and dogs not guarantee ény rights
to gi'oups.- The sar'ne’ argument may be raised in Sbgth Africa. Unlike m Malaysia, the
Interim Cbnl&sﬁtution does not men;cioh any special group rights. It only protects programs
directed at assisting the di;advantaged persons ‘o‘r groups. Whether this will be enough to

redress the effects of discrimination against groups remains to be seen. On what basis, for

-example can black people claim coinpensation as a group? The provisions of the
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constitution mentioned abov¢ are not' enough to guarantee pompensatory programs for
| blacks as a g_foup. Thompson (1993) 'argue.s' that in the United 'Staies the legal framework
is open to coﬁstitutional attack because qf .conﬂici between individual and groixp rights.
Theréfore, a more s'pecifié' m_easuretis imperative to, s?re,ngthen the implerhentation of
equal opportunity programs and achiévgment of desired gq‘éls for blgcks as a group. As -it
“happens in other countries ti1at have implementéd sirﬁi‘la'r'policies,' it will be .'interestin’g to

see how the courts interpret the Constitution to serve and protect public interests. -

Thé_Courts '

L In the past, the govgrnment and the couﬁs shared the sarne'ageﬁda, that is,
promoting white sui)r;emacy through the op‘pre‘ssioln pf the blaék majority. As a result, the
Whéle judicial §$'stem lacked confidence by the majority of the people in Sputh Africa.
;I‘he courts did;little' to apply the law that promotes justice for all. Instead, tﬁe Qourts -
helped the apartheid government fo. sustain its positioﬁ of separate development. Nchdlo
| (1992) notes that, preVionly, the courts in Soﬁth Africa lacked the judicial testing power

. reserved for the juciiciafy in most cou'pt’ﬁes.. Parliament was supreme over and abbye‘ the ,
;ther two ‘br.émches of government, and was Aablﬂe t'o erode individual liberties without fear
of ju"dicial intervention. Courts could not or did not challenge any Iegislatiqn passed by
. the parliament. It is hoped thét the courts @det the new constitation will be more |
assertive in protecting’ flindamental rights.

Section 98 (2) of the Interim Constitution "pro'vides for a “Constitutional Court as

the court of final instance over all matters relating to the interpretation, protection and
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enforcement of tne provisions of the"COnstitutAion ... This authority includes any alleged

* violation or threatened violation of any fundamental right .ent’renched in the Cnnstitutien,
such as equal protection befoxje the law. The Cnnstitution also provides for a Supreme
Court, with junediction on matters otkher than those reserved for the Constitutional Court.
This introduced a new dimension in the South Afn'can gevernment whereby legislative -
actions are connterbalanccd by tne judicinry. It removed legislati-ve supremacy
established ny previous constitutions. The new judicial system pl;ovides a'mechanism to
protect citizens against abuse of power by parliament. It will be inte:esting to see‘ what
role the courts, particularly the higher level cnurts, w111 play in creating e-balance
between protecting individual ﬁghts and redreesing inequalities.

The GNU has reorgérﬁzed the whole judicial system bnt itis still teo:early to

. judge if there are any positive results. A seribu,s problem has been the shortnge of
qualified law professionals to assume the new positions, particularly frorn'the black
people. As m most democratic societies, courts need .t,o be empowered to.be independent
and impartial referees in settling disputes and conﬂiets in the society. However, the courts
also need to be proactiVe and considerate to ensure iaw and justice prevnil. Thisv is one

: aree of centrqversy because ‘Wh.at .is iustiee for the group may be unjust for the individual.
What is jus;cice for ali may be interpi'eted as injustice by the p'_n'v'ileged.‘ Thus the role of - |
the courts needs to be clanﬁed from the beginning so that they do not impede the |

‘ achievement of the goals of the government According to Ncholo (1992 430), “the role

of the courts should_ be minimized so that they are not obliged to review the substance of

legislation authorizing programmes-such as affirmative action, but simply to ensure that ,
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appropriate procedures have been followed.” How this will be achieved is not clear. What
is clear is that for the government to successfully address inequalities, the Constitution

alone does not provide the answer.

Other Legal IsSues
'Varim‘ls other laws and policies will definitely affect the promotion of equai

opportunities iﬁ the South Aﬁ'icaﬁ society. In education new policieé have been
in_t‘rodt'1c_ed to remove segregation and increase opportunities for the diegdvantgged:
Reorganization of the educational system has been undertaken. In the'priyate seetof, the
National Labour Relations Act of 1995 will have a great impact on the impiementetion of
equal opé6rtunity programs.» Labo_r unions have alWays .played a leading rele in the
political struggle in South Africa, and they will be in the forefront in determining the kind
of programs desifable to reciress ‘imbalahces. The National Labour Relatibns Act gives
labor unions representing the majoxfity of employees the right to negotiate the terms and

‘ conditions. ef employment for. its members w1thm a particular organiz'ationf' F o'rv example,
principles such as seniority Which governs promotioﬁ m many unionized companies may
impede the efforts to move blaek people into ser;ior positions. Finally; the Public Service
Act of 1994 has had a great impaet on the tranéformaﬁon of the public service. One goal |
of the Constitutiqn, strengthened by this Aet, is to create a more repeesentative
bureaucracy. The Act provides for the recruitment, training, and promotion of ~blaek
people until a full representation is achieved et all levele 1n the public service.

- Affirmative action has been identified as one of the methods to achieve this.goal. It.is



15
important to note that there has been a tremendous improvement in the public servig:e

after the passage of this legislation. Black people have been appointed or promoted to

senior positions in the public bureaucracy.

" Conclusion
In South Afﬁca, tile Constitution is the suprcrhe la\'& of the country. It binds all
legislative, executive and j udiéial organs of state at all léve-l_s of government. Progratﬁs to
promote equal 'opportunity. ;re proiecteci By the Const_itution’s Bill of Rights. The judicial
systcin was reofganized in line ‘with fhe goals of the Government of National Unity. An
. indgﬁerident Cons;titutional Court was established‘as a'ﬁrj,z'tl recourse over all matters
rélating‘to inte;pretation; prbfe_ction, and énforcement of th¢ pxidvisic;ns of ti1e
Constitution. The Supreme Court was .strengther—n'ed to have %1 testing power again‘st. the
| legislative and executive aﬁthorify. |
Under tiie Interim'Cops"titution, voluntary prograrhs to increase opportunitiés for-

the disadvantaged are con;titu;cioﬁal; This creates grounq for conflict in the practical :
implementation of such programs, because the rights of some inci_ividuals may bg harmed
* by atte':mpts-to assist the disadva:ntagEd. Although the anstitution provides a limited to\o'l'
for advancing the interests Qf the disadvantaged maj ority, how this will be achieved is
unclear: Thus, there is a need for a more proactive approach through the passage of

- legislation that requires businesses and other organizations to enforce these policies.
Ty . . .



CHAPTER 3

EQUAL EMPLOYMENT-OPPORTUNITY IN THE UNITED STATES

The United States has a long history of association with strategies t_o.i‘ncrease
_dpportUnitieS for the disadvantaged, women, and minorities. 'Begirmir.lg,with
COnsfifutiénal amendménts and statutory enactments to abbligh diSf:rimination and -

. gqafantee equal pmtection to individuals, the country introduced active measures to
redrqss the iﬁjustices of past discrimination. This éhapfer examines the leéal remedies to
eliminate discriinination in the Unitgd States, me trends'in efforts tb_in’crease equal
opportunity, as well as philoséphjcal arguments regarding‘« the equal opportuni,t'y

principle.

‘What is E(’_jual Employment Opportunity (EEO)?
David Lane (1980, 3) once said “It is in employment, far more than in any oih‘ef
field of our national life, that the battle for an equal opportmlity'sciciety will be won or
lost.” A‘ccording to Tompkins (1995), “equal employment oppoituniiy (EEO) refers to the
right of every individual to compete for employment opportumtles on an equal footmg
with all other members of socxety without being restrained by arbltrary or- melevant
bam'ers.” Tompkins further notes that:
_Work is important to membcr_s of society because it proVides/income needed to
support self and family, gives purpose and discipline to life, integrates individuals
“into a network of social relationships, and enhances individual si_elf-esteem. Itis.
because work is so central to personal identity and collective well-being that we

asa natlon have come to recognize the importance of pursuing equal employment
opportumty as a matter of government policy (Tompkins 1995 131).

~

16
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Support fer the ideal of equal employment opportunity can be found in the Supreme
Court’s equal proteetion opinibnsz civil rights 'legielafion, andvexecutiile orders. -
(R()senfeld 1991). Tlile United States Constitution, as‘well‘ as Title YII of the Civil Rights
Act of i964 as amended, impose an obligation to previde' equal qpportunity to all
individuals. In the Words of Owen F iss‘ (1991), the equal protection clause of the
Fourteenth Amendment gives constitutional status to the ideal of equality. Thus,
individuals have a right to be treated on the basisAof their individual quglities. The

gﬁrineiple of equal opportunity thdS that so lorlg as ind.ividuaiswerljoy the equal protection
of the laws, open competition should be the nrie, with ihdi_vidﬁa.ls winning on the basis’ of
whatever personal qualities turn out to count fer most in the struggle (Van Dyke 1985).
But as will be seen below, governments in the Ur1ited States have edepted two different

approaches to achieving equal employment opportunity.

Two Approaches to Achie\"ing‘ EEO
For centuries, women and minorities were denied privileges enjoyed by other -
citizens in the iJnited Stetes. It took meriy years before the government could intervene to
end discriminatory practices andpolicies that prevented blacks’, other minorities, and |
women from obtaining the benefits of society on an e’q’ual foetihg with all other cirizene.
_The civil rights movement of the 1950s anri 1960s played a definite role in phéhing the
government to become actively ,invelved rn creating equal oppqrtuniﬁes for all citizens.
Prior to that, measurés had been introduced to remove discrimination and guarantee equal

opportunity. _Variqus legislation and constitutional amendments were passed that brought
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| Afric;an—Ameriéans and other mi-noritiésrinto the pc;litic_al process. The Thirteenth -
Amendment to the U.S. Conétitution @ 865_) prohibited slavery and involuntary servitude
in fhg Unitéd States but did not specify which civil rights the .freeci slaves were t()venjoy.
The Civil Rights Act of 1866 made former Slaves an(i élI othér,pt_:rsqns born lbr, \
namraliied in theUmted’ States citizens of the Uﬁited States with the same legval rights as
“whi-te.persot‘ls.” The Fourteenth Amendmeﬁt of 1868 guarantees equal protection under
the léw to everyone (Cooper 1991; Schwartz ’_l 970; Tompkins 1’995). Other statutes and
exeéutive_ orders were also enacted that further improved the posiﬁon of women and
m'moriﬁes. ‘
Beginning 1n the post Civil war period, .thé fe_déral gb&érninent in the United |
‘States identified eéual opportunity asa goal to be ‘achievec)l' in the society after centuries
of discrimination. It first attempted ﬁo use the gqnstituti(;n to end discrimination and
| guafantee equai opportuhity for all,citiz_ensAthréug_h the equal prbtection clause of thé
.Fou_rteenth Ar/nepdment. When this fgiled to eﬁininate di;crirr.xinatvic.;n, the government
'rlesongd toa ;noré pr'oacfive épproach through statt;tory eﬁactment aﬁd exgc‘utive orders..
These form the two strategies 5dopted to increase equal opport(mitiés in tfle United -
States: the noqdiscﬁmination approach and afﬁrrn_ati-vle action approach to equal -

opportunity. These two approaches are discussed in more detail below.

@he‘Nondiscrimination Approach to EEO
According to Tompkins (1995, 13;1 ),

The nondiscrimination approach involves identifying specific categories of,
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individuals who are judged to be in need of legal protection and prohibiting ’
employers from discriminating against them on the basis of such factors as race,
gender, national origin, and religion. Victims of discrimination are authorized -
under specific pieces of legislation to pursue individual remedies through the
judicial system. In addition, government agencies are often authorized to impose
administrative remedies by canceling government contracts or withholding
government funds. The nondiscrimination approach thus sanctions government
regulation while attempting to preserve, as much as possible, the principles of
merit, individual liberty, and employer autonomy.

The nondiscriminatidn appfoach corresponds to the idea of distributive justice which is

concerned with the “equal distribﬁion of rights, benefits, and burdens among the

meinbers of a society (Aristotle 1925, 180).” It is based on the principle of equal

treatment and relies dn the judicial system to correct wrongs done to the victims of °

~ -discrimination. The pnmary goél‘ of the nondiscriniinatibn approach is to enable .
individuals to compete for opportunities on an equal footing and to be judged on the basis
of personal qualities.

Schwartz (1970) notes that the purpose of these measures is to eliminate
discrimination through the utilization of formal and informal remedial procedures. -
Whereas the Co_nstitiltion offers a passive approach to equal opportunity, the Civil Rights
Actof 1 964_‘ created the machinery by which EEO can be realized. The Act as amended in
1972, established the Federal Equal Employment Opportunity Commission with the
primary responsibility for prevehting and eliminating unlawful employment practiées.

' The Equal Employment Oppofturlity Act 0f 1972 also éxtended the law to include acts of
discrimination by state and local governments and in féderal employment.

The nondiscrimination approach prohibits further acts of discrimination and

allows persons discriminated against to sue employers, bilt it does not take any steps to
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redress the past or present effects of discrimination. Simply prohibiting discrimination
di'd not fix the injustices that Congress continuously identified as the real problem that
needed ﬁxing: the e;gfﬁsion of women and minorities from the upper reaches of the
socioeconomic ladder. It soon became clear that achieving substantive éqﬁality requires
more than just abolishing discriminatory policies and practices. Women and minorities.
still suffered the effects of historical discrimination. They could not compete with péople
who, for c‘enturies, enjoyed most of the society’s privileges. As Presiden't.Lyndon B.
Johnson once said, “You do not take a person who, for years, has been hobbled by chains
" and libérate him, bring him to the starting line of arace and then say, you are free to
compete with all ofhers (Edmonds 1994).” Prohibiting discrimination was not enough to
help the disadvantaged to be able to compete on the same leve] with others. Thus a moré -
‘active approach became necessary. .

The Affirmative Action Approach to EEO ™
The failure of thé nondiscrimination approach to actively redress the effects of
historical discrimination led to the adoption of a different strategy. Even after the
discriminatory practices have been made unlawful, Tompkins (1995, 162-163) notes that:
educational ciisadvantagés, for eXample, continue to-affect racial and ethnic
" minorities as they pursue employment opportunities. ... Low socioeconomic
status, .. . has made it difficult for many blacks to take full advantage of available
educational opportunities. .... Social stereotypes represent another significant
barrier to equal employment opportunity. .... Economic and educational
disadvantages, and the persistence of gender, racial and ethnic stereotypes,
cortinue to contribute to the underrepresentation of women and minorities in the

workplace, especially at higher organizational levels. During the 1960s
affirmative action emerged as a strategy for addressing workforce imbalances.
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Acpordihg to Tbmpkins (1995), the afﬁrmatiye action approach relies on pOsitivé, results-
oriented practices to ensﬁre that women and minorities are equitably represénted in the
organizatidn’s worqurce. Where th'e nondiscrimination approach calls on employers to
be géndér negtral and color-blind, the affirmative actio’nz approach requires them to
delibe;raieiy take race, sex, and nationgl o.rigin into%ééount in their employment_ practices.
Affirmative action is a concept baSed on the ided that‘for women and minorities who are
_ diéadvéntaééd by past discrimination; a commitment to not discriminate 1n the future may
ﬁot be enough to rfcmedy.past discrim.ina,.tion. Title VII of the landmgrk 1964 Civil Rights
Actsp’eéiﬁcally prohibifs discrimir‘latoryApracticés‘tlllét \.Nould’depriyke any individual of
employment oppoMtigs becau.se of race, color, gender, feli‘gion or néttionél origin.
Subsequ¢nt‘ ,afﬁrmative ac?ion measures went e.; step further _by ;peciﬁcally encoufaging
active effbﬁs to recruit workeré from targeted minority groups. To put muscle into Title
VII of the Act, President Jéhnson issued Executive Order 11246 in 1965 which. requifeci
government contractors to take afﬁfma,tive action to rectify. ihe undc;ffrepr.esentatién of ~
women and minoritig‘s (Tompkins 1995, Israel and David 1994). With this order, the 'terrr_lA
affirmative action was _ﬁrmly rooted into American society. The fear of 'co’éfly
admmjstrative sanctions by the’ federal government against empléyers began'td slowly
| open efnplbyment opportunities for woméq and mino_rifies. In 1969 President Nixon
issued Execﬁtive Order 11478 requiring formal affirmative action programs in each
federal agency (Tompkins 1995).

Among arguments for afﬁfmative, gction is the social utility argument which says

a policy may be jﬁstiﬁed because it promotes the aggregate well-being of society. The_r
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goal is to :increas‘e bpportunities for tragiitionally' victimized groups (Israel and Ankey
19'94). Advocates argued that affirmative actiqn would increase the well-being of 'many
people since it would, move many women and minorities upward on the eéor)émic scale;
provide additic;nal' folg models for young blacks by piacing blacks in greater than token
numbers in more visibie and desirable positions; result in better éervices being provided
to the black community; and would break the ¢ivil stereotypes and inove the country

~ closer towards being a rapially integrated sdcietif ( Fullinwider 1989).

Nondiscrimination as a Metﬁﬁd ‘

The n(‘)ndiscriminatiop approach is represented by a num_ber\o:f acts, bconstitutioﬁal,
amendments, and executive orders ali of which attempt to promote __e'qual employment
oppértunity. Titlé VII of the Civil \R_ights Act of 1964 addressesdiscrirﬁination m
erﬂploymént, and gives authority to the qual Empl_oym\eni Oppdrtunity Comnﬁ;sion
(EEOC)‘ to su_e__employ'ers on i)ehalf of individﬁals whose Title VII rights it believes had |
been ‘violat'ed. Compiaints. against discrimination may be ﬁlgd-with the EEOC or a state
civil rights commission. When a complaint is filed with the EEOC, Tiﬁe Vil requires that
it ﬁrst. “attemr;t to .rc/asolve the problem by informal methods of éo’nference, conciliation,
and persgasion, which when successful,.result ina COnciliation agreemeht (Tompkins
1 995, 135).” lThr'oﬁ'gh this agfeemeﬁf- an erﬁployer rhay agree to e}iminafe discriminatory
practices-and offer some form of remedy to the victims. The employelr may also agree to
estéblish-a,t'ﬁ;mativé action timetables and hiring goals to increase }'epresentation of )

women and minorities.
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If conciliation efforts fail in pﬁvéte sector cases, the EEOC may sue the employer

AN
N .

on behalf of the complainant seeking court-imposed penalties. In public sector cases, the .
EEOC has no such authority. It may ask the Justice Department to sue the employer
seeking court-imposed penalties. The EEOC may also give the compla‘inant the right to
sue on his or her own. If the complaint is handled under state law, the state civil rights |
commisSion can investigate, hold a hearing, and often impose penalties on the employer
if the latter is found guilty. The U.S. Attorney Generals Ofﬁéc: may on its own alithority_
file suits against state and local governments who violate Title VII, apart from filing suits
on behalf of individual employees or job applicants (Tbmpkins 1995).
Affirmative Action as a Method
Despite the controversy. surrounding the conéept of affirmative action, some of its -

methdds can be implemented without violating the equal treatment principle. Tompkins
(1995, 164) identified five key methods which form the spectrum of affirmative action.
These may be summarized as follows: \

Special recruitment progrbms, whereby employers‘aggressively increase the number of
women and minorities in the applicant pool. Such programs increase access to qualified
applicants for upper-level as well as entry-level positions, but they do not require that
subsequent decisions be made on the basis of gender, race, or national origin.

Special training programs, to increase promotion opportunities for women and minoritiés
who often lack the work experience-and skills needed to advance within the organization.
This provide a means for improving their representation at higher organizational levels,
‘but does not exclude others from participating.

Adverse impact anélysis, which involves scrutinizing job qualiﬁcatidns, émployment

examinations, and other selection devices for evidence of adverse impact. The purpose is
to.ensure that qualifications are demonstrably related to job requirements and :
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examinations are valid predictors of subsequent job performance.
Workforce analysis, which involves tracking the number of women and minorities in each
occupational category relative to their numbers in the external labor force, determining
whether the agency is “underutilized” in particular occupational categories, and
establishing numerical hiring goals to achieve an appropriate balance. Hiring authorities -
are expected to keep affirmative action goals in mind but do not give special preference to
women and minorities. Rather, women and minorities are selected on a “tie-breaker”
basis when they are substantially equally qualified with other top-rated candidates.
Mandated quotas, involves hiring or promoting a mandated number of women and -
minorities until underutilization problems are corrected. This method requires preferring -
candidates on the basis of gender, race, or national origin without strict reference to their

relative qualifications. It is lawful only when ordered by a court or when it results from a .
negotiated settlement. ' ' .

These methods can be viéwed as lyihg along a continuum: “The farther one rﬁoves to the
right,. the greater the violation of the equal treatxhent principle (Tompkins 165).” He
further notes ti;at' preferential affirmative action programs fall under three types.

Court-ordered Affirmative Action Programs result from a court order to remedy
the effects of intentional acts of diécrimination by an ¢mployer. A court may order an
employer to establish an affirmative action plan with hiring goals or quétas to obtain a
workforce that is representative of the minllber of women or minorities in the local labor
folrce. These pians are imposed after a ﬁﬁding of unlawful discrimination and are not
restricted to the actual victims of discrimination.

Aﬂirrﬁative Action Programs Established Under Executive Oraer 11246. These
programs are required of all federal contracts and subcontr'acts.‘ The Office of Federal
CO.I.lf(TaCt Compliance Programs (OFCCP) monitors the Order and has authority to_

investigate complaints of discrimination and take appropriate action. Executive 11246 °
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pro grams differ from voluntary plans because they must conform to requirements
, ca‘réfﬁlly spelled out in government regulations, such as, the utilization analysis to

identiﬁed areas where minbrity groupé and women are underutilized and establish plans

to correct those deficiencies. Théy differ from 66u’rt-drdered prc;grams because they are
| ;eq@fed of government contractors 'rggardless of whether the);‘have violated
| nondiscﬁmination laws. They also reiy on nonbinding hiring goals rather than on
mandatory-fat'ios or quotas. | |
. "leu;ztdry Affirmative Action Programs are jencquraged by the EEOC and U.sS.
| Commission on»Civil Rights to correct imbalances in empléymént. Government agencies
can ‘e-s'tablish their own véluntary afﬁnpative action‘,pr'ograni_s to eliminate
undgrgti_lization of women and nlinoﬁties; They are free to ch;)ose their own methods for
achievileg affirmative action gba1§ as long as they remain within boundaries set by the _
courts. Like all affirmative action prograrqs; voluntary prog&ns may be challénged in
court on the grounds that they violate the Corulsti‘t‘utionas well as Title ViI. leimtar& E
programs have been found to be conSﬁtutional if they are narrowly tailoréd to correct
.problems of underrepresentafion, terriporary, ’and.ﬂéxible' in nature (Tompkins 1995).
The nondiscrimir;ation and ‘afﬁrmati\/’e 'flct'ion methods have not iny' increased
opportun_iﬁes for women and minorities, they haye also contributed to the growth and
complexity of the field of human reééprcg management in.the United States. The
nondiscrimination approach'—is less cbntrovers_ial becapse it does no'trequire-the use of
race, 'gendér, or national origin in making employment decisions. Thé affirmative action

method draws a lot of criticism because some of its methods require the use of these
) ; ) P



26
fac_tors. These two apprdéches té EEO sometimcs move in cqntradiéto;y .directipns,
c;gating speo;ial problems for those rési:bnsible for theii: implemehtation,’such as
o ‘managers and personnel officers.

Havé; the Nondiscrimination anﬂ Affirmati% Action policies been: effeéfive?
Havipg reviewed thé strategies that are used to in&ease opporturiiti’es. for ‘women ahd |
minpfities, this éectio.r; evaluates the statistical evidencé regarding the effectivenésé of _
EEO policies. It'a&dresses the qugstion; _have« these policies Amade'a‘ difference in terms of ‘ 7
substantive equality? F our yariablés provide the focus of this analyysis;educétional |
attainmerif, occupation, ea}miinv’gsv or income levels, and federal .e:'nplloyl‘nent. In some
areas comparison ls made only between whites and blacks due to lack of data fcﬁ the

other groups.

EdUcﬁtion

. vﬁducation is one indicator of the openinglbf oppoi't‘unities‘ _to Woﬁmen gnd
- minorities. Data in Table 1 indicates th;‘ trenas in educational attainmenf by race and sex,
b’;twecn 1950 and 1994. Béginping in the 1950s women and m_inoritigé haVe; increased -
their shar'e:. in educational éttainment. Large increases oCcurfé;d ﬁetweén the 196‘Os> and
1980s. The percentage of whife women with .fop.r or mo;é years <;f college grew from
. ngaﬂy five peréent to mc;re than 20 percent. The percentage of bléci( women increased
from less than three pefcent to 13 percent in the same period. Blaclg men who completed

four or more years of colle‘ge'increas.ed" from nearly two percent in 1950 to nearly 13
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pcréﬁnt in 1994. Other minorities have also increased their share in education. The
evidencé_suggests that women and mirioritie; have taken advantage b_f ‘the opportunities
being opened to thém after a long history of diScrirhinétion. This is indicated by thé,

increases in their level of educational attainment.

TABLE 1

Educational Attairiment by Race and Sex, 1950 -1994
(In percent. For persons 25 years old and over)

WHITE BLACK - OTHER
Completed . ‘ S o
High School | Male Female" Male Female | Male | Female
© 1950 33.0 35.6 11.3 14.5 NA NA
1960 41.6 447 | 182 21.8 NA NA -
1970 I 540 55.0 30.1 32.5 379 342
1980 , 69.6 64.1 50.8 51.5 673 | 658
1990 79.1 790 | 658 |  66.5 | 503 51.3
- 1994 82.1° 81.9 - 71.1 73.8 534 | 532
Completed 4 |
years of
College | S . :
1950 © 7.6 48 | 1.7 2.5 ~ NA - NA
.. 1960 10.3 6.0 28 | 33 NA | NA
. 1970 144 84 4.2 4.6 7.8 43
1980 213 | 133 84 .| 83 9.4 - 6.0
1990 25.3 190 -1 119 10.8 9.8 - 8.7
- 1994 26.1 | 200 12.8 13.0 9.6 8.6

. NA- ﬁot available. . ' .
Source: Data from Statistical Abstracts of the United States, U.S. Bureau of
“the Census, 1993, 1995. "
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Occupation

Another indicator of progresé by minorities and W(;men is their. entrance into th¢ ‘
two top o;ganiz’atibﬁglijb categories: officials and vmanageré, and professionals. These
positions, which traditio;ially hav;: reﬂected low pai‘ticipation‘rates for women and
minorities, are important for several reasons. First, they are the better paying jobs and

‘provide increased advancemgnt opportunities. Secondly,. officials and m'angcrsl are in
pééitions of: signiﬁéant influence bécause they set and execute empioye; polic_ies,
including those which affect employment opportunities for all women and minoritiés
(EEOC Report(1995, 14).‘ |

Table 2 pre_sentsbarticipation rates for whites, women, and minorities in private
sec_for max_la‘gerial and professional jobs, m selgctéd yea'rs.'Th.e' table indicate_sincrea,sesv in
the share of the managerial and professidnal jobs held by women and minorities in the
private sector. Duﬁng the 1970s, wqmen'made notabl_e "progress in egte_ririg a number of -
profeséidns that were formerly prédominantzy- male. Thelr share of managerial jobs
i;lcreased from nine percent in 1966 to over 30 ﬁércent in 19 92, and their share of
professional jobs incx;jeased from 20.5 percent to nearly 56 percent.

Minorities have increased their participation substantially in managérial and
professional jébs, but not as drainaticéliy as women. For example, blacks increased 'their‘
share of .rilanagerial jbbé frém less than oné percent in 1966 to just over five percent in
1992. Similarly, their share of professic)gal Jobs increased frorﬁ less than two percent in -
1966 to 5.5 percent in 1992. In1l 966 blacks comprised about 6 percent of the United

_Statés population and in 1992 they comprised about 12 percent. In short, their share of
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these jobs still does not correspond to their numbers in the larger population.

- TABLE?2 -

" Private Sector Emplojment Participation Rates of Whites, Minorities
and Women in Managerial and Professional Jobs, Selected Years.

. Minorities

- Job Category Year | Whites | Blacks | Other | women
Officialsand | 1966 | 982 09 | 09 | 93
Managers | 1978 - 93.1 3.7 |, 32 | 173

i 1988 9.3 | 49 47 | 217

1990 | .89.6° 5.2 52 293

1992 | 894 5.3 5.5 30.5

Professionals | 1966 | 961 | 17 22 | 205
1978 908 | 40 | 52 | 339
1988 879 | 49 72 | 458

1990 | 870 [ 52 | 79 47.6
1992 | 870 55 | 84 | 494

Source: Data from Indicaio’rs of Equal Emplbyment Opportunity, U.S.
- Equal Employthent Opportunity Commission, Govemment
Pnntmg Office, 1990, 1991, 1993

Earnings/lncome

Earmngs are another 1mportant indicator of equal opportunity in the job market In
addltlon to the impact of a speclﬁc occupat10na1 category, earmngs are due to many other
faptors, including educatlon, work experl,enpe, and length of service. As such, earnings

summarize the impact of these factors in determining the ability of individuals in any

population group to find and hold higher paying jobs and to generally advance théir



30
_careers beyond entry-leveli jobs. Although the earnings gap betweeﬁ?gendef and racial
groups still exists there has: Béen an—hﬂprovement in éarniﬁgs for women and mino;ities. .
: '-_Chan'ges m the earnings gap befween whites and ﬁlinoﬁtiés" is indi-caf‘ed by the dafa in
»Table 3. Ea;'r;ings fc_jr whites _increased abo_ut 43 percent between 1970 arin 1993, and

about 50 percent for blacks./.

TABLE 3

Per Capita Money Income 1n 1993 Constant Dollars, by Race, 1970 - 1993

YEAR " WHITE | BLACK | “OTHER
1970 1,735 16,539 - (NA)
1975 : 13,041 7,642 7,320
1980 T 14,455 ¢ ’ 8,435 . 8,542
1985 15,673 9,186 | 8,881
1990 _ 16,877 9,969 9,313
1993 16,800 19,863 8,830

- Source: Data from Statistical Abstracts of the United Statés,‘U. S. Bureéu
of the Census, 1995. '

; Table 4 presents data for médién househol’d income acco'fding to race. Whiteihouse‘hol‘ds
still earn highgr incomes than minority hoﬁse_’holds. White household income increased
by nearly foi_n' percent 'between'\ 1970 é,nd 1993, whe'reas black household ipcome
'incré'ased by nearly one pefcent during the same period. Overall, wages for both white
and minority groupS_ ha§e remained sta.gnant; The slow prog‘rt’;gs 1n closing thé income

gap rria_y~be due to ecqﬂomic factors which affect efforts to reduce ‘inequalit"y_. -
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TABLE 4 -
Medxan Household Income in 1993 Constant Dollars, by Race
| 1970-1993.

YEAR WHITE | BLACK | OTHER
1970 31,828 19373 | (NA)
1975 . 31,728 19,047 22,793
1980 32,805 - 18,899 23,968

- 1985 33,450 19,901 | 23454
1990 | 34,529 C 20,648 | 33,599
1993 32,960 19,533 | 30,617 -

Source: Data from Statistical Abstracts of the Umted States, U S.
‘Bureau of the Census, 1995.

Federal Employment

- The last indicator of equal employment cppcrtunity discussed is the number of

. women and minorities in the federal emplcyment. Table 5 prbvides participation rates in’

federal employment, by population gfoup'. The participation rates of women are indicated

~within each "population group. Among minorities, blacks had the highest participation

rate between 1982 and 1991. Although f(he pfoportion of black rﬂales in ’fcderal
employmenf dcclined from 7.2 percent in 1982 to 6.5 percent in 19~9‘1', it is still highér
than—thét.of cthcr minoﬁties. Black women increased their participafion rate from 8.5
percent in 1982  to 10 pecccnt in 1'991. Whjte women incrcaccd tﬁeir share fron‘lr 26.9
percent to 28.3 percent during the same period. The datc in‘dicate.s that federal

employment is not representative of the population at large.
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TABLE 5

Federal Government Employment Participation Rates by Population Group,
1982, 1988, 1990, and 1991. " '

Minorities
Gender Year |- Whites Blacks ~ Other
Men 1982 | 493 . | .72 | 5.3
Women 26.9 - 8.5 2.8
"Men | 1988 | 462 - 68 - 5.9
Women 27.7 96 3.8
Men | 1990 | 454 66 | 61
Women 279 | 99 4.0
Men | 1991 447 6.5 6.0
Women : 28.3 10.0 43

Source: Data from Indiéat'ors of Equal Employment Opportunity-Status and
- Trends, Equal Employment Opportunity Commission, 1990, 1993.

Table 6 indicates the changes in participation rates of Whites, women, and .minm"ities
according to job categbries, between 1982 and 1991. Minorities hayé slightly increésed
fﬁeir proportion at managerial and professionél levcis. Fbr example, b'lacksi ihcreas‘éd

. t;eir share from nearly 11 percent in 1982 to nearly 13 percéﬁt of all a_d;ninistrative
poéition§ in 1991, 'arid from nearly 6 percent to nearly 8 percent of all professional jobs in
the'same pelfidd.:T_hjs represents a roughly 2 percent increase in both categories. Women

dramatically increased their propdrtion of administrative jobs from 3 1 percent in 1982 to

_ ' n'early 40 percent in 1991, and from nearly 26 percent to nearly 34 percent of professional



jobs in the same period. This represents nearly nine percent increase in administrative

positions and 10 percent increase in professional jobs.

Federal Government,Employment Participation Rates of Whites, Minorities and
Women in Administrative and Professional Jobs, 1982, 1988, 1990, and 1991.

TABLE 6

Mindrities
| Job Category Year Whites - Blacks - Other Women
Administrators | 1982 83.4 10.7 5.9 31.0
1988 80.3 '12'.5 7.2 * 37.9
1990 79.4 12.8 7.8 39.0
1991 79.2 12.8 8.0 - 395
Professionals | 1982 87.3 5.9 6.8 235
1988 84.0 6.7 9.3 28.3
1990 82.6 7.5 99" 31.7
1991 82.5 7.6.. 98 33.7

Source: Data from Indicators of Equal Employmént Opportunity-Status and
Trends, Equal Employment Opportunity. Commission, 1990, 1993.
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In 1991 biaéks constituted about 12 percent of the United States population and held 12.8

percent of federal administrative positions, and 9.8 percent of professional jqbs..One

explanation of the slow progress of minorities during this period may be due to political

~ conditions, particularly in the executive branch. For example, since 1978, the government

was led for 12 years by Re‘publican administrations that were not champions of

affirmative action. This influenced the operations of the EEOC which enforces equal

employment opportunity programs.
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The evidence suggests that efforts to increase opportunities for women and

Irlinox;ities have produced poéitive results. 'Contrary to Whét critics say, opeﬁing
opportum'fic,s to women and minorities did nclitf_come'gt the expense of White males. White
males still 4hol<.i distinct advém’(ages with'respéct'to the four indicators reviewed above.
These policies, parti'cularly.afﬁxmative action, have made a'tremepdpus_ difference in the
opportunities for women and minorities.,Althouéh there are limitations in certain areas,

’, e\vide;né,e suggests that women and miﬁoﬁtif:s’ employment oppqrtlinities have imP_rOVed‘

since the establishment of these policies.

e

The Philosophi}caly Argumenfs Regarding the 'Equal.Opportunity Prin}ciple |
Efforts to increase eql;al employment opportunities through affirmative action have not |
been challenged only on the basis of legality and cqnstitutionality, but also on -
philosophical and mofal grodnds; There are two arguments regarding the jusﬁfiéation of
affirmative action praCtices: distributive justice and gompenéatory justice.zr.These revolve

around the question whether it is groups or individuals that possess rights.'

Distributive Justice

‘According to Aristotle (1925), the Eliétribut;;ve j_usticeka.rgument is concerned with
_ihe distribution of rights, béngﬁt.s, and imrdens among the‘ rhembers _of a society.
Advocates of this position argue thaft the government has a positive duty, even at.

considerable social cost, to channel resources, including jobs, so as to increase the
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opportunities and improve the condition of those who are at the bottom of the
sdéioeconomic structure, and whc; unlikeiy fo risé as thihgs are preseﬁtly arranged
(F-ullinwidér- 1980). They often argue that afﬁrmative action is a means for promoting the
redistribution of ir‘lxc‘ome (wealth) and other important beneﬁté to .the disd\}antaged. Two

“of the most b@rsuésive arguments in support of afﬁﬁnative action have been made by
W_ésserstrom (1980) and Dworkin' (1985). Wasse;strom justifies affirmative action as an
»instrur'nentality, that is, a means for altering;the‘ social reélities., ﬁe‘ argues that
redistribution albne.is enough to justify affirmative actibn since the present distribution is . |
‘unjust. He extends the érgument by holdihg that the redjétribution alters the perception
that positions of power and authority are ﬁeld e-xcl‘usivveily» by white males to a perception
that‘historically uxlld'errepr.esentcd groups can approﬁriately hoid those positions -
(Wasserstrom 1980, 55-56). ‘»

Dworkin holds that the imediate goal of affirmative action is to increase tﬁe
~number of members of certajn races in the profe;sions, l;ut that the long-term goal is to
reduce the degree'tq wh1ch the society is a racially conscit;ﬁs.spcie_ty (Dworkin 1985,

294). He points out that as 'long. as whites continue to hold the positions of power and
préstige to the gxchision of other groups, racial divisions w111 continue fo ex%st. Inc;reasing '
the number of blacks and others in such positions will reduce the sense of frustration,
injustice, and race—conséiousness of blacks, who will begiﬁ to fhink of therﬁsélves as

individuals who can succeed as well as whites on their talents.



Compensatory Justice
Comp_ens.a-tof& justice is concerned with rectifying or éompensating for paniculai
‘wrongs or injﬁsti_ces against individuals by other individuals or their governménf ‘
(Aristotle 1925). Th¢ argument is that legal pbficies" involving temporary preferences to
.help wdmen and minoriﬁes will serve to restore équality of opportunity in a situation
where 1t has long ‘been absent (Fullinwider 1980; '1.1 5). The premise is that unless pos‘iti\}e
action is't'akerlx to Qv.ercomé the effects of Systgmatic discrix,fﬁnéﬁo@, a benign neutrality in .
emploﬁenf practices will tend to perpetuate the status quo indefinitely. Positiye acﬁon is
_necessary to mflercome systematic institutional discrimiﬁaﬁojn. Activity is emphasized, as
opposéd'to pés%ivi;cy, in‘aCcoihplishing the desired neutrality in employment praciices.
_ Advdéa_fé;s of affirmative action also use compensatory arguments wﬁen justifying

the bqlicy..'Their‘rationale‘is that, in&eed, Title VII is .compenszlato'ry to the effect that it
- allows the government to require employers to take necessary action where there is
‘e'videl:nce of pést discriminat‘ion; On the other side ¢ﬁtics érgue that Title VII was
‘intended ;o édmpens’ate those blacks and other minorities who have actually been victims
6f disérhﬁi_nat_ion (Goldman 1979, Cheipter 3). This leads us to the next area of

“controversy, that is, whether compensation is owed to the individual or group.

‘Group or Individual Compénsétion?
. The equal opportunity principle' requires a nondiscriminatory iﬁterpretation of the

legal policies regarding individuals. Every persdn is guaranteed equal protection by the

- Constitution. The distributivebapproach is not highly controversial since it only asks for
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the opening of opportunities to all individuals so that they can compete on an equal
footing. Generally, this means protecting their individual rights in court. However, the

‘extreme form of distributive justice which ca]’ls for takmg from the rich and giving to the

" poor does create considerable controversy.

LY

The principle of compensatory justice is more controversial because affirmative

action involves compensating blacks or women as group for past acts of discrimination

by whites or men as-a group. To benefit, a particular individual need not be a victim of

-discrimination. Critics believe that recognizing group rights violates individual rights.

T hey say if éver there is any compens‘ation} to be paid it s_hoﬁld,be to the identiﬁable

individuals who are the real victims of discrimination. According to Dworkin ( 1 985),

“there are three possible ‘violations‘of rights that can result from groﬁp coxhpensation: it

can violate a person’s right to be judged on merit; it can violate a person’s right to be

* judged as an individual instead of as a:member of a groilp; and it can violate a person’s

right not to be excluded frbnll an dpporturiit}; simply because of racée or gender. Dworkin -
argues in response that there is no acceptable definition of merit ﬁpon which to base a
right. Additioqally, théi'e 1s no educational institutibn or employer who judges individuals
splely- on the basis of merit.- With regard to a person’s right {o be judged as an individual,
Dworkin argues t};at it is i;npossible for adminiétrato_rs or méx\iageré to judge each person

soleiy on individual characteristics. Instead, Somc statistical genéralizations are made in

-order to eliminate some members from the épplicant 1‘300_1.‘ With regard to an individual’s

right not to be excluded from beneﬁté on the basis of race, he notes that this right only

exists when the exclusion is not based on race, but when an individual’s race is the object

‘ '
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. of prejudice or céntempt. Thus, it is not a'viola.tion‘ of an individual right to be dehied a-
béneﬁt on the basis of race as long as the deniél is not because of racial prejudice or a
belief tha-t cér_tain races are inferiof to the other (DWérkin 1985)."

| In the United States advocates of affu'rnative‘action argue‘tha:lt givihg preference
to groups 1s réquired bécause compensation'is oWéd'to all blacks and other nﬁnoriﬁes, .not
: bnly those who have been the yictims of an idénti-ﬁ_able acts of discrimination (Greene
-1'-9'89). They ;;oint ou‘t‘ that discrimi’natioﬁ is systematig ‘skoany remedy must aiso be -
.systemeifig (Boxi!l, 1984). Thg;ée who justify aﬁirrn;ltiizc act{on on compensatoq grounas
argue ihafc the poliéy is intended to compensate 'groups'mat héve been the victims of both
specific acts of » discriminétion and the effecis of past discrhniﬁation. They hold that
" because the original discrifrﬁna;tion was r;ot against ihdiViduals but agaipst groups who
c;ontinu_é to suffer from the effects of that discrimipation, compensatory jusﬁce requires
that compensation be made to tllxe'gr‘oui). Thls is actuall:vAa response to the opp‘onent""s
-claim tﬁat only the actual victims of .d;scriminatioh should benefit from ;fﬁrmative
action. Advbcateé claim that all blacks are thg victims %)f discrimination s_ince |
discrimination is-not simply ‘i.sqlated acts égﬁinst certain ind‘ividuals‘ l.)ut' is a systematic'
p?ocess that operates ;xgainst all blacks."

Boxill (1984) makes thg argument that all black; have been victims of
discrimination. He argues that the harx;;s of discriminatioﬁ need not be economic or’
poliiic,al but can be psychological. Even if a ﬁartiCular bla;:k person has not been directly
discriminated aéainst, that indiVidual will ekperienc;é a loss of self—conﬁdénce and self-

respect when he or she witnesses discrimination against other black people. The loss of
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self-confidence and self-respect can affect future opportunities by reducing tile’
individual’s expectati_qns. Women and minpritie's may differ in the extent to .w}ﬁ.ch they
have been harmed by disbrimination, but that‘does. not lead to the conclusion that some
are less deserving of compensation than ofhérs '—(Boxill 1984, ‘153).

‘Boxill glso addresses the issue of requiring white males to make reparations as
~ well. The critics’ argumént is that affirmative action not only removes the advantages
" white males teceiired under a discriminatory system, it al'so‘ costs them the ;cime and effort
: fhe‘y have put into thei; education and career. Boxill states that afﬁrrr_lative action “does
not reguire young Whitg males to pay, at’an_ additional cost to themselves, the price of
their advantages ... but proposeé instead to compensate the injured ‘with goods (iobs) that
-no one has yet to establish aright to (Boxiﬂ 1984, 167).” He further points out that the
policy does not violate a white male’s right to fair competition for a job but, instead,
afﬁrmative actidn, by refusing to allow the white male a job becaﬁse of an unfair
~ advantage, acfually makes ﬁhe competition more fair. |
’Thére are strong arguments to support the idea of group compehsation for the
wrongs done in the past. As a basis for compensatory action, the érgumenf is that people

" who havé been classified by race for purposes of adverse discrimination in the past can be

 classified by race for purposes of preferential treatment in the fuﬁup@ce women and ‘
minorities were discriminated against as groups, pot~ihdividuals, they deserve
compensation as such and the problem of idchtifying individuals who have been injured

by discrimination is beside the point. As compénsation is owed to the group, it is group

claims that must be weighed, not individual ones.

——— — — —
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Con'clusionv

Numerous legal routes exist for reversiné aiscﬁminator},' pracfices in the United
‘States. This chapter_ reviewed spmé of these strategies. The Fourteenth 'Amendment' to the
Constituﬁori, asWell”as the Civil Rights Acf of 1964, seri.Ie as thé primary legal rdutes to
eﬁding discriminéﬁon. Affirmative action, by contrast, provides a means of achieving a -
- greater measure of substatitiyé equality, t}.xereb'y, addressing the effects of past
discriminatioxi. |

Data indicates dramatic irhpr‘ovements in the dppof-tuniﬁes for women and
minofitiés, especially aftgr the 1960s. The nondiscrimination and ;fﬁfmativé ’act_ibn
approaches no doubt contributed to these improvementé. The Civil Rights A’ct of 1964
introducéd,a proactive apprbach to end diéctiminatiop apd increase opp'ortux'lities for the
disad\;antag.ed. It strengthcnéd eff(_)rts'to remove inéqualities in the 'soci'ety and openéd_
the doors to those Who had been excluded iri the past. Voluntary afﬁnnati}.'é action
‘suppl,em,ented-thc/nondiscrimination approaéh thrpugh training,. recruitment, and hiring

programs that assisted women and minorities in moving up the socioeconomic ladder.



CHAPTER 4

POSITIVE DISCRIMINATION IN MALAYSIA

Malaysia.i‘s a multiethnic soei_ety in which equalify among the ethnic groups has
been of primary ceneem since the country’s independence from Britain in 1957. The
Malays, the indigenous peopl‘e of Malaysia, were faced with historical socioeconomic
disédvantages via-a-vis the immigrant communities. According to Ranl_asamy (1993), the
government instituteci,varions measures to reconstruct the society on the principle of
protective divscrimination._ Stat‘e.’directed efforts fo implan@e_ducatibnal, cqmmercinl, and
administrative t;a’ditions among the Malays assisted them to gradually overcome their
disadvantages. Although_ there is a dispute as to whether Malay ie Vthe im;ligenous‘ group,
this study assumes thls is fhe case. This chapter examines the efforts of the Malaysian
governments to remeve social inequalities, particularly the iden’;iﬁcation of race with

‘economic function.

The Malaysian Context
According to Edward Phillips (1992), there are three components which,
historically, acte'd'»in partnership to create modern Malaysia:_ the British colonial
administration; the Malay aristocratic and bureaucratic elite, andrthe non;Malay business
and labor sectors. These components have produce'd the ten;ions which exist today in :
moder_n Malaysian society. They also e);plain ihe existence of the COnstitutienally

entrenched provisions on positive discrimination.

41
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~At thf; time of independence Malaysia was a plural society of minority
communities, where no one racial g\roup constituted an absolute majority. However, in
the last tlnrty yeérs thefe has been an increase in 'the Malay populatidn to an estimated 58:

" percent of the tbfal population in 1991 (De;maine 1996).
| The tra_c_iitional analysis of Malaysian §ociety is that Malays control political
power while the non-Malays, particularly the Chinese, wield economic power. Phillips
(1992) é,rgueé that there is some debate regeifding the accuracy" of thls analysis but there is .
no doubt that ;1t the time of ind'epeﬁd’enc":e, the Malays were substantially more
econpmiéa]ly disadvantaged than their non-Malay counterparts. Phillips notes that the

"Chinese and Indians ha;i contributed to, and were beneficiaries of, a'prosperoﬁs colonial
economy. Théy were concentr;ted in the uri).an and moré developed parts of the country
and had enjoyed a measure of control c‘)'ve.r' trade? commerce and finance. They were,

’ the;efore, wellQi)laced to take maximum _adv.antage_ of the period of sﬁstaiged- growth botﬁ
befpre and after independence. In contrast, .the Malays were left on the lan@. Th_e vast
majérity continued to iiye in the rural areas. While the ChineSe and Indi'ansﬂwere ;actively

' partiéipatiﬁg in a capitalist economy and being subj ected to the modémizing influences
which flowed from abroad, the Malays were engaged in a subsistence economy and
-btherwise restricted to the traditional ahd feudalistic constraints of a rural and agriculturai

- existence (Phillips 1992). |

With the approaéh of independence, the question of consfifutional prO\'zisidns for
the Malays was raised to ensure and _safeguard their rights to a dominar;t po.sit.ion by

-virtue of their indigenous status. The motive for the inclusion of these provisions was to -

A
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»assist the Malays who were lagging ,behinﬂ in the quem educational and economic
sectors so thgt ‘they could be placed Onl an equzilfooting with the non-Malays. Such
safeguards were felt imperétive because the Maiays féared_ that they ﬁﬁght be
ovérshadqwed in their own country b3\/ the ‘aggressive Chinese. They had political power
But were far behind in ténns of éconpmiC dev,elopﬁment. Tﬁe government took féfmal
éction to remove inequalities by adopfcing policies that give special treatment to the

Malays.

Constitutional Provisions
"Ii'he Federal C(/)nstitutior_x’of Malaysia is ares_ult of an‘info‘rmal ‘bargain among the
, ih;ee main i)arties Ir_epresen“tin'g the Ma}ays, Chinese, and Indians. When thé 1957
Constitution. was bt;ing dréﬁed, a Commission was appointed to investigate the
‘disédvaintaged position of the Malays. The Commission found that in af léast four area;
the Malayé were alréady receiving preferent;al treatment as a result of colonial polié‘yl
(Phillips'1992). There were Malay ‘réservations of 1ahd-, quotas for adn'lissi'on to the public
“services, quotas in respects to permits or licenses for businesses, and in many forms of '
“educational aid. What is so interesting aboﬁt this develoi)ment is 'fche‘attitude'of the non-
_ Malays towards these measu;res‘.‘ Thfa Commission reported that there was -Iitl:tl.elopl-)osition,
-to the coptinuange 'of that system for a time. The Commissi;)n recommended that the
system of preferencés should continue because the Malays would be at a serious
digadvanté’_ge __c_pmparga’d to other communities if it was suddenly withdrawn (Phillips

1992).
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Ramasamy (1 993) notes that A;'ticle 153 (1) of the (jfonstitution’recognized the
special position of the Malays, and Article 153 (2) ensuxc;d that ihey receive special
- reservation in the pubiic service, ‘éducation, and in the gi'an‘t of licenses for the operation :
of any' trade or bqsingss. Accofding to Phillips (1 9’92’)_, an attempt was also made to
ensure that the legitimate intefesté of the nOn-Malays received some protection thr(;ugh
the right,fo equality provisions in Article 8 of the Constitution. Two impértant :
conclusi@né can,be drawn from thlS arrangement. F ﬁ;t, the lgaders of the three parties
agreed that the MalaS's, as the i#digerious racé, shou.ld bc; recoénized as primu& inter -
pares-and Shquld assﬁfne maj or political control. Second,( the noﬁ{Malay'_s were _prom@sg:d' .
. “that there would be no‘inierfercnce in their e¢onomic pgrsuits. Originally, the ag'reementl
we;s that the speciai provisi;xﬁs__ of Article 153 would re:'mail; inplace for a period_bf
fifteen ygaafs from ;chc date of 'indgp;endeﬂc;, but the course of ’ev’ent_s, in particular the:
- race ﬁots of '1 969, led to the removal of th?: ﬁfteen—year time limit and the Article is now

" a permanent feature of the Constitution (Phillips 1992).

The Pro-Malay Policy
T'he‘ p;o;Malajf pc;licy began before independence, especially in the civil se;\)ice.
The British colénizers established an administrative sysvtem‘ and filled the ﬁigher echel;)ns
og the service by the. British ofﬁpérs recruited from England, Céylon, -an'd India. |
SuBordiﬁéte positions were opehlto Asians. Advancing.'economi\c; socigl, and
.adﬁlinistratiquevelopménts calléd for English-educated Asians to stéff both the colonial

\ administration and the expanding private sector (Ramasamy 1993). Im'tially, the British
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officers brought along with them some of their technical and clerical subordinates from .
other countries. They hoped to gradually encourage the entry of natives into the
government services as much as possible..' Ramasamy poinf§ out that the prevailing
attitudes of the Malays towafds the English education smacked of indifference and
suspicion. As a result, the British ofﬁcg’rs continued acceptihg expatriate staff into thg
bureéﬁcrécy. English educétion in the Malay statés. Qvas in its mfant stage and thé Malays

‘(':ontinued to send their children only to Malay' schools. The British administrafion‘,

| however, required a knowlgdge of English as an indispensible qﬁaliﬁc_:gﬁdn for .a}l
appointments (Ramasamy 1993, 218).

| The British officers bega;n to educate the Malays at the‘turh of the century. They

, undertoqk effective measures to educate them for gov'e'mment"se'rvice by first educating’
in English the sons of rulers and chiefs. A Malay Administrative System was set up to
recruit Malays who woﬁld eventﬁally be absorbed into the Malayan Civil Sefvice.

. Education policies made it possible _for Malays to sperid time iﬁ a Malay school and then
enter.speciél Malay clasées:in English schools. Official i)olicy einphasizéd the
recrﬁitrnent of Malays even at the tempo'rar;/ cost of some efficiency. The
‘.‘Mélayarﬁzaﬁonf" of the senior positions in the public service was intensified. New
‘condit:ions for government employment were introduced, such as a local-bon;and' lécally—

' .educafed status, énd a pass in Malay language. ’fhis, accompanied‘by the reduction in the

.recruitment of non-Malays, resulted in a graduai increase in the intake and promotién of
| Malays into all grades of fhe establishment (Ramas/amy 1993). |

" The quota system was applied in the Malayan Civil Service (MCS) through the

~
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ratio of fou; Malays to each. non‘-Mal:iy in the :ecmitxneht of officers for a number 6f key
pos_itiohs in the service (Rarfxasamy 1993). The quo_t‘a. system ensures that thé MCS will

| élways be ;lominated by Ma_lay‘s which is whét the prq;Malay ngemment wé.nted..‘Table '
8 indicates that by 1'970 Malays.o‘ccupvied more than 86 pefc‘ent of the MCS As the
Malayanization process took place, British dominance in the MCS was replaced by
Malay do;ninan_ce.

TABLE7

Ethnic Composition of the Malaysian Civil Service, 1950-1970

-

Ethnic Group | 1950 | 1957 | 1963 | 1970
.| Malays 31 | 124 250 | 603
Non-Malays . - 13 | 31 - 93
Britsh | 114 2 | 9| -
TOTAL . | 145 | 358 290 | 696

Source: Adapte.d from Mavis Puthucheary, The Politics of
Administration. Oxford: Oxford University Press, 1978.

It is quite interesting to. note that despite cﬁticisrh of the quota system in some countries,
- the buféaucracy-_in Malaysia, created mainly by 1;1ean's of quotas, has been praised for its.
dedication, har.d_'w,ork, and loyalty (PpthUche‘ary 1978).‘ The country required a c1vxl
service that is competent and cqfﬁmitted to the pdlicy‘obje'ctives of the government, and
-"the MCS ha;s been able to efﬁciently_implement the policies and progfams of the

government which are distinctly paﬂial towards Malélys. The quota system assisted not
the minority group in the society 'but the largest singlé' group in the co,untry which also

happened to be tl_l'e most economically disqdvantaged.



" Non-Malay criticism of the qudta sysgenj is that 1t gives privileges to sorﬁe
citizens and denies these privileges' to othérs, thereby depriviné the country vof some of
| the ablésf leaders; .and lowers the standards of administrative\cfﬁciency. It was considered .
by some to be unconstimti;)nal’and againét the equality principle which recognizes equal
iftreatment for all ;:it'izens irrespectivg: of race, gender, color or religion. The Malay answer
is thét the quota system is a necessary sho’rt;terrr‘i measure to achieve adequate Malay
representation, while at the same time efforts will be made 'td increase the.number"s of
. Malays in institutions of higher leanﬁng so that there would eventuﬁlly be an adeqﬁate
supply of Malays in the professional and technical serVices:' As regards the lowering of
standards, the Malay answer is that the main reason for this is to be found in the legacy of
thé colonial administration which concen"gfaied on providing general education for
Malgys s0 that they tend to fill positions in adminiétrative and semi-pfofessionz_l_l
depal;trnents where uniizersitj education was ndt regarded as essential in the past
- (Puthucheary 1978, 59).
The concept of representative bureaucracy was adopted in Malaysia to make th;sz
MCS reflect the racial composition of fhe sdciety. By this the gove@ent mcaht
increasiﬂg the number of Malays in the senior positions wﬁo are to be resp;)nsive to
government directions. However,‘ in the beginn‘in'g.:shortage of Malay qualified personnel
to fill up the technich and professional positions was a serious problem. But due t(; the
quota system Malays have become the dominant group in the MbS while the Indians and |
Chinese dominate the private sector. Preferential policies in Malaysia continued after

independence, and were accelerated and extended under the New Economic Policy to
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- give Malays special treatinent in the areas of education, employment, and access to

]

ownership of assets.

The New Economic"Policy

Phillips (1 992) argues that the 1'969. riots in Malaysia opened the eyes of the
government towards real change. .M.alalys were frustreted with progress and the promise
that they would secure economic interest frem the'Chines,e anci Inilians. The National
~'()'pe:ratioris:Council (NOC) Whieh ruied during .thatperioci’_conchided that the major cause
of the riots was the widespread Malay'eco_nomic discontent. While a small group of the H
;uling elite had beneﬁted from the positive'disci'iiriination schemes, the overall economie
positioxi of the Malays, the niajdrity of whom'were concentrated in rural areas, was
_a'dverse. Despite undisputed Maiay domiiietion in politics and:govemmentel decision-
makmg, there was little tariéible evidencefof benefits. Te address this probiem,a New
Economic Policy (NEP) was introduced in 197»1, te beimplemented over twenty years to _’
| 1‘.990. It is part of the-ieight development pians launched since independence.

The NEP had two main goals: to -ei*adicaie poverty, irrespective of race, and to
r;structure the Malaysian soeiety to correct econemic imbalance, so as' to reduce and :

7 eventually eliminate the identiﬁeatioii of race with economic fllxictien (Phillii)s 1992;
Pong 1993; Ramasamy 1993; Jayasankaran 1995; Demaine 1996). More specifically, ,th'e
purpose was to enhance the eeonomie standing of the Malays and other indigenous v
people. The realization of the government that poverty was caused by inequality in the'

distribution of income and'ef wealth, and that the status quo benefited the non-Malays



| 49
more than the Malays, was a powerﬁllvfor‘ce behind the introduction of the NEP
(Ramasamy 1993). Since independence, preferential policiés have been implemented that .
gi\}e special treatment to Malays in education, empioyment, aﬁd access to oWnérsh‘ip of
assets. According to William Case (1993), the New Economic Policy sought spec':_iﬁcally
to bolster the Malay middle class. The goVerhr‘nent\adopted economic growth strategies
that enlérged the middle class, and undertook redistribution policiég that made its
composition more multiethnic. J esudason (1989) notes that the most tangible benefit of
the NEP was the creation of a larger Malay middle class and the shiﬁ of thé Malay
popﬁlat'idn from predoininantly agricultural 6ccupatioﬁs to more diversiﬁed occupational
activities. The expansion of the state enterprise sector, the vigorous promotion of .Malay‘ .
| business, and the baftgry of regulations imposgd on private firms to emplo"y. Maléys in
rough f)roporti;)n to their population opened up a greater number of positions in thé_urbah _
sec;tor. The Chinese occupational structure remaiﬂed more 6; less the same between 1970
and 1980 while there was mobility w_ithin‘the Malay group in the same period.

| Despite its limitations the NEP has gone a long way foWards'folstering the national
hé.rmony that was its goal. Jayasankaraﬁ '(1995) submits that as a sweeping affirmative
action program, the policy" was desiéned to propel the bumiputra ( Malay and natives)
into the ecoqomié‘ffl%iinstream. He adds that the chief axm of the policy was national
unity, and it has brought profound social and economic change amid a remarkable
absence of strife. He further argues that the policy .vvbr[ked because it was premised on
grth; it was never ab;jut “robbing Peter to pay Paul.” The goal was to benefit the

bumiputras, but not at the expense of other races; and redistribution would take placeina
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growing economy, which is what* happened since 1970 (Jayasankaran 1995, 24).
Today, no single sector of the economy can be described as the exc’:lnsive domain
of.g,'ne-ethnic g‘rouﬂw"fhe success of the policy has given the government the confidence
to liberalize the system. Thus, when the NEP expired at the end of 1990, it was replace_d
by the National Developmeht Policy (NDP), ‘a. far less restrictive approach that arguahly
puts creating wealth ahead of distnbutlng 1t The emphasrs on racial economic
restructuring m the NEP shifted towards overall economic growth and eradication of -
poverty under the NDP. Malay leaders for the first time, are talkmg about a time when
all races would be equal, under a united Malaysian race (Jayasankaran 1995)
The transition froma strictly race-conscious policy to one which attempt to give ‘
| equal treatrnent to dll citizens has been a great challenge for the goyernment. Some
members oi' the society, particularly» Mala}:'s,’ believe the approach of the NEP is still
lneeded. ’fhe governrnent is also facing pressure from inte_rnational groups to remove race-
cOnscious. measures. Malaysians agree that following Athe adoption of the NEP, | |

- Malaysia’s economic growth was impressive.

Trends in Equal ppportunity Efforts
Efforts to increase opportunities fo‘r the Malays haye gone a long way since 1970.
The NEP produced major changes in the socioeconomic'life of the Malays and the
general public For example Demame (1996) notes that over the period covered by the
NEP the level of poverty in Malay51a was reduced from 52 percent of all households in

1970 to 17 percent by 1990. Inequalities between the three ethnic gr'oups have been
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-reduced, and with this, political stability has been sustained. This section looks at three
. areas.under the focus of the NEP, that is, education policies, employment in the private

‘sector, and ownership of asséts.

Educa\tiqhal Poliéies after Independence
Education is one ibencﬁt which the NEP conferred on the Malays. The .

gove@ent used educétion to inci'ease'Malay opportunities in other areas. Two policies
are relevant to the study. of educational ipecjua}ity in Malaysia: the National Ed}lCation
Policy, enacted by the Education Act of 1961; and the New Eponomic Policy >
ﬂimplicmentéd in 1971. The Naﬁor@ Education Policy is the foundation for a national
education system using the language_ spbk_en by Malays (Bahq:va Mdlaysia), as the _
medium of insu'uction in all secondar§ échools and all higher education institutions. The
new education policy also provided universal free primary education for all Malaysians
(Pong 1993, 247). | |

| The preferentiél policy legitimated quotas fo; 'MlaAlay, students in higixef education.
Access toit‘he country’s universities is goVerned»by an ethfxic quota ‘éyste»fn heavily
wéighted in favor of Mal‘alys (V étikioti; 1993, 15). The government resewed the maj ority
of governni’entél schol.‘arships for M;cllay stu&ents enterir;g MalaySian universities. Itis :
argued that at the time of independence, thf: Malays had aftained fewer years éf education
than had the Chinese and the Indians; but in the 1970s the gép began to close n(Pong
1993). The nanoﬁng of the gap between Malays and the othc;r two groups is seen asa

product of increasing edﬁcation for all-'which helped the previously disadifantaged
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Malays.

4 Ae\c(ording'to Pong (1993),‘ a number of stladies“have been conducted to e'\;aluate )
the impact of education policies in Malaysia; Eartieularly at Lthe‘seco'ndary level. One ..
study found that Ehe New Econemic Policy raised Malays’ educational aspirations.
Students’ expectafions of university admis_sioa heightened thejf aspiratiohs and t}us
substanfially increased their representaﬁon in the five Malaysian mﬁversities. Another
study found that the overall educatienai_ attainment of tﬁe Malays increased si'gvniﬁcantly,

- relative to tha’é of the Chinese and Iﬁdiahs. Pong concludes ;ilat, Malaysia;s preferential
policies played a fnajor role in eliminating ethnic differentials in edueational aﬁtax;ament.
The 1anéuage policy, which enables _Malay_ to use their home language helped them to
improve their performance in school. Education has been the Biggest success story of
Malaysia’s NEP. The NEP made access to. education uni.vversal and ereated a Malay
B prefesSional el'ass. Government statistics, no longer.broken 'downn by efhnic 'group, show
that 99 percent of Malaysiaas complete primary education, 82 percent lower secondary
school, and 53 percent upper se‘cendary school. A total of 7.6 percent now a‘;tend_
'ﬁniversity, up from 2 percent in 1970 (Jayaaahkaran 1995). B |
Em’;')loyme_nt Policies

: Empleyment in the puBlic sector is discussed in the section on pro-Malay policy. -

" The fellowing section e)iaxnines employment in.‘the private sector. The English;educated-
Chinese and Indians beneﬁt_ed most in terms ef employment opportuhi,tieé botﬁ inthe -

public and private sectors. To offset these imbalances the government introduced special
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assistance programs‘ in ¢ducation for Malays as well as a quota system in employmeqt '
both in the public and privaté sectors. As indicated in the preceding sections, Malays used
to dominatt; the civil service whereas Chineseia_nd Indiaris dorﬁinated i)ﬁvate
employment'. This has Chang\ed over the last thrc_e de_cades; Through aggressive
preferential policies, Malays fhi;ve inpreaséd their sﬁare in all-septors of employment.

| in line v_qith the govemment’é objective t;) achieve 30 percent Malay stake in the
eéc;noﬁxy of the country, significant measures were taken to cbrréét Malay under
representation in the scientific, technical, and managgﬁal ﬁrof¢s_sion$. ﬁe e'xpaﬁsion of
facilit.ies and énrollment ir_plocal institutions of higher learning and the introduc‘tio.n of
préparatory, pre-university, and matn'c'ulétioh courses brought more qualified Buniiputfa
pr;)fessionals and,semi-pr_qfess‘ibnals to the field of science. Enrollment of Malays in

institutions of higher leaﬁging, increased. The Third Malaysia Plan stétedvas its objective

- ih_at employment in the various sectors of the economy_and employment at all

occupational levels should reflect the racial composition of the country by 1'990.‘

| Ramasamy (1993) notes that by 1985, when fhe Fifth Plan was implemented, the Malay

share of employment in the professional and technical grohp was the highest with 61.7

percent in government service and their share in the corporate sector had increased to

17.8 percent. By 1988, they had achieved the subsequent target reflecting the racial

: -cOmpositibn for Malays who made up 55.6 percent in professional ‘and‘ ’gechnicél

employment. This is understandable when taking into account the establishment of five

’

universities and other educational institutions with predominantly Malay enrollment.

Variqus training programs were provided to augment the number of skilled and semi-
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professional Maiays in order to facilitate employment resti‘pcturi_ng. Private companies
intending to qualify for gbvernment contracts were forced to increase Malay

\ feprcsentatidn in their workforces (Ramasamy 1995).

Ownership of Assets
The ﬁ'nal area m which the New Ecpnomic Policy aimed to redress inequalities is

in the ownership of Qealth.' As in ﬂ;e other two areas, the iVIalays were_pooriy l’_epresented .
in this area t00. A few elites’ aned property but the majority stili depended on the
subsistence econom& in rural ‘axelas. Regarding the govem;rlent’s objcc;tiVe to eliminate
identification of race with economic function, the NEP ide:itiﬁed a number of @ssaes' to be
addresaed in or&er to_‘iﬁérease opbortunities far the Malays. It Was'intended that, by 199_0,
30 percent 'of commércial and industrial share capital would be m bumiputra ownership
(the ownership of Malaya and other indigenous'commmlitias, or public ’ehterprise's aatihg,
on their behalf). 'Pri;/ate compalﬁe§, mainly owned by Chinese and a few‘India;ls, had to
be part of tﬁe development proaéss. Financial assistance was provided by tﬁe gqvérnment
for Malaya to acquire busine,sses? Newji)usinesses were ap’ened by the government and
: t;en sold-to Malays. There was a substantial expansion of Malay participaﬁqn in industry
and commerce, achieveci in part through tﬁe qieatiOn of public enterprises.

- Whén'the NDP was launéhed .in Jun;: 1991 the target of 30 perccﬁt Eumiputra
dwnersﬁip of the couhtfy’s corpdrate assets was rctained, but there was no deadli;ie set
for its achievement. The emphasia was set on the development af skivlls" to promota the

consolidation of bumiputra wealth (Demaine 1996). Table 10 indicates the trends in
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ownership of the corpqrate sector by each ethnic group between 1970 and 1992.

TABLE 8

Ownership of Share Capital of Limited Companies, 1970-1992

Ethnic Group 1970 1982 | 1988 1990 1992
Malay 1.9 15.6 --- L om— 18.2
Chinese 22.5 334 | 326 | - 38.0 .
Indians 1.0 0.9 12 1.1 1.0
Foreigners 60.7 - - - '32.0
NomineeCo. | - | 5.0 81 | - '10.8
Others 13.0 | 16 - 1.0 --- -

Source: Data obtained from Phillips (1992), Ramasamy (1993);
Jayasankaran (1995). =~ .

4The share of priva-tely held nationai wealth in Chinese hands actually increased, from 22
percent to 38 percent be_tweeﬁ 1970 and‘_l.992. The Malays also saw i:hgir stake grow from
2 percent to 1‘8.2'peér,cent. Thé gaiins came‘ét the expense lo‘f forei-gﬁ holcﬁngs, which
declined from over 60 percent to 32 percent during the same per_iod. Brown (1996) notes
that the bﬁmiputra’s share of the corporate sector increased from 2.4 percent to 20.3 '
percent between 1970 and 1990. Chinese and Indian equity ownership‘ increased from 32
percent to 46 percent over the same period, while that of foreigners was reduced rom 63
percent to 25 perchELThe proportion not accoun;ced for was held by nominee companies
_not classiﬁed. by race. Overall, Malays increased their share in ownership of wealtﬁ in
less than three decades?_.m As mentioned ébove, today no group can be identified with a
particula;‘ econdmié: function. AAll'this occurred through stfong government intervention in

~ restructuring the economy to make sure all citizens benefited from this process. .
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Conclusion
" The Malaysi'an approach to affirmative actidn» is a three part stfa_tegy_: educational
assistance to Malayﬂs';':zécondﬁlic assistance to Malay-owned busincsses,)and employment
quotas. The Constitution recognizes the special position of the .Malay and other*- .
indigenous; groups, and grants fhgm specia! 'pr'iyiieges and protection. ‘Through
négotiatibn, tﬁe thrée ethnic gr'oﬁps agr-ee;l that:Malays will have to b¢ assisted um’:il such
ﬁmelthat they bould stand on their own. Tﬁe Néw Eéonomic Policy played a maj or role in
’ restructuring‘the ecoﬂomy and redistribﬁting wealth to the disadvantaged.
S Thé quota system was adopted as a short-terrﬁ ’theasu_re to increase Malay
- representation in all ércas. In edu(;ation, public institutions are requ,ire'd to reserve a
certain number of positions for the Malays. Private employers.'intending to get :‘
' gqvemment financial assistance are reqﬁired 'fo give special preférencéto .Malays. Thé"
* governmerit used its power to make,suré that Malays get épecial treatment in .educatiqn,
émbloymcnt,'arid business ownership. Plans were implcmented to eradicate poveﬁy and
‘eliminate identification of race with ccon;)mic function. This éhabled the government to

introduce a new development plan in 1991.



CHAPTER'5

THE RELEVANCE OF A LEGISLATED MODEL FOR SOUTH AFRICA .

Afﬁrmative action and equal opportunity are on the agen&a in South African
political; debates. The qﬁestion is how to go forward in implementing these programs.
Acgden‘lics, politiciaﬁs, and the public in geperal,'realize the ﬁeed to remedy ﬂie effects of
past (aﬁd present) discrifnination in order to create equal ‘opportunities‘ fer all. There is a
considerable amount of support for the notion that policies must be developed in order to
reciress the past wrongs and to achieve equality, but there is Iaek of agreerﬁent about how
to do so. Schola:s have gone out of their way to reeommeﬁd the best strategies to achjeve '
this goal,'but thus far the government has not taken any formal steps to concretely a_ddres}sl
inequaiities in ,th‘e society, especiailly for black people. The purpose of this chapter is to
piovide some thouglﬁs regarding the relevance ef legislatieh d-elsigr’led‘t'o. str/engthen equal
opport;nﬁty programs. The argurhent is»that unless the goverhmeﬁt fake's a leading
posit(ie‘nr to re'dfess inequalities, poverty and suffering will remain a way of life for many
people among the black majority. The only way to change this is for the government to
put ‘into place a legal tool to remove present and future discr,ifniﬂatipn, as well as
disadvantages caused by histerical discrimination.

" The Legacy of Apartheid
Histbricallv; blacks have been denied equalepportuni.ties in the soe'iety while a

minority enjoyed all the privileges. Apartheid divided the popixlation according to race,
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, ethnicity, wealth, edueaition, employment, sport, and othei' SOCioeepiionﬁc factors.
Apartheid was entrenched in the cqnstitution and laws of the “old™ éouth Afiica_.
Legislation such as ihe Group Areas Act of 1966, Population Registratien Act of 1950,
and Job Reéeﬁation_Act, ensured that one race dominated others‘. For more than three
centuries blacks lived like sojeumers in ihe land ef their father‘s.‘ The homeland (or
reserve) system divicied blacle pedple according to ethnicity. Previous governments
‘appiied the principle of dii/ide and rule to opprees the black maijority. The point here is
that previous Soutli African governments always regardedbblack pedpie as arace apari.
;['hey ireateci the'm not as se many individuals on the basis of th'eir distinctive personal
qualities but as memt;ers of a group. Therefore; policies which treat black people as a .
group in order to eliminate inequality should be put in place by the governmerit. Simply .
‘ aliolishing the legal aparfheici system will not remedy the effects of racial idiscn'min‘ati-ori

Ly

in the country.

New Constitutional Dispensation
. AnInterim Constitution is in operation in South Africa. The present government
is wi'i‘iing a new constitution te be effective in 1999. The basic principles will re'maiii the
* same except for a few changes and additions. Among the constitiitional principles is the
pi'ovisiori that‘ the legal systein shall ensure the equality of ali before the law and an
equitable legal proceSs, and this includes programs or activities that have as their objeet

“the amelioration of conditions of the disadvantaged including those disadvantaged on

grounds of race, color or gender (New Coxistitutional Guidelines 1994).
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Affirmative action; constitutionally provided, gives ground for such helpby way

of exbeption to tﬂe pﬁnqiple of equal treatment (Ncholo 1992). The Constitution .
guarantees e'qtiality to all citizens, as well as eﬁ'orté for the advancement of persoﬁ§ who |
in the past had been disadvantaged by cﬁscrimination. The problem is that thé equal
opportunity principle of the Constitution'alone offers a passive épproaqh and it might
perpetuate the present position in the society. In other words, whites inaybecome ‘richer,
while blacks remaiﬁ poor. Constitutional préyisioﬂs are nécgssary to provide for the -

- special pbsition of {he disadvantaged pébéle untiljthe'they can compete on an equél.
fo‘oti;xg with others. Efforts to really redress inequalities will ilave to be enforced i)y
legislation which will open the doors to people disadvantaged by‘apartheid. A bill of
rights is necessary but shoii_ld not hinder government pplicies t;) promote equal
opbortunjty; Th1s requires a: J;udicia_l- system that is rcsponsiVe_ to the directions of the

government, and promotes compelling public i;lterests and justice for all.

Prefe;'ential‘ Tl;eatinent
Preféréntial treatment is not a new concept in .So'uth Aﬁ'ica, but this time it will be
: appljed to promote the interests of the -majority. When there are inequalities resulting
from past harm and injustice, talking about racial integrqti;)n and reconciliation is just a
waste of time. Distributive measures that divide ';he society’s benefits and burdens

equally to all individual members promote equality of opportunity. However, in a society .

N

characterized by inequalities, compensatory measures are necessary to achieve social

. 'justice7(Aris_totle 1925). Some scholars argue that compensation is due to individuals who
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can derncnstrate that they have been injured by discriminaticn'(Goldman 1979). In Soutn
| Africa there is, at leas'tl to a lesser degree, a consensus that black people a_re tﬁe \}ictims of
‘discrimination and therefore deserve compensatiOn. The problem is how to practically
- achieve this goal. By passing legislarion the gcvemrnent will guarantee special treatxnent
to all victims of discrrmrnation identiﬁed by~ rhat legislation.l It will also specify
.annropriate action that needs to be taken to help rhose peonle. The goal of affirmative
action is not to reject ‘rhe spirit of integration in favor of race-ccnsc_iousnes's but to bring
-black people into the mainstream_cf national life. According to Gwyneth ‘P'itt (1.992),
protective measures can be eimer ‘excluSicnary or inclusionary. Measures taken to bring -

disadvantaged groups intc the mainstream of society and industry are accepiable, whereas

1

"discriminatory practices to keep them out are not. Recognition of this difference is
unli‘kely‘to caUSe preblems_ in practice. Less advanced people need speciai measures to
+ .secure their adVancernent, and'sucn measnres are nor.to be considered discriminatory

. .even if those 'already advanced. are treated unequally. It is not the fact of differentiation,

that counts, but its pnrpose or effects.

Equality of Access 'v. Equality of Results
"One argument against legislating affirmative action and equal opportunity is that .
these policies dc not jus’r level the field but carry the victims of discrimination rnto
posi_ﬁdns they don not deserve. Clive Thompson (1 993)‘arg'ues that policies which
. dictates results, such as a demographic quota systems, wﬂl be unworkable and counter-

productive. My question is how is the government or society going to measure the



‘success of these policies if there are no standards? How caﬁ employers be held
accountable if there is no standard to measure the results? Black people do not want jt;st
equality as aright and- iheory but equality' as a fact and equality as result. If th@:r_e was no

' disc_rimination in th_e past and all indiyiduals have always been judged on the basis of

their individual qualities,\ opening equal access would not be a problem. But access

~ cannot be equal if some me;ilbers of thé society are not ‘prepéred eno'uéh for the race. The
reéiﬂts’ will definitely be skewed toward the grouﬁ which for years has been prei)ming for

.competitionf Thus, black people will have to start the race a l_jttle bit forward in order to
qatch up for lack of preparation. Opening equél'access will not chang¢ the' present

. situatiQn. Leéislation is needeci to ensure that action is ;céke'r; to. ﬁrqvide nécessary ,

opportuﬁiti.es to black people and to move them up the ladder.

The Courts and Individual Rights

It will be a big mistake if the struggie against racial discrimination in South Aﬁca
has to be bajsed on appeals to individual rights alone. The courts in th'e United States haye
always found a way not to impede government efforts to promote equal 0pj)0rtunitiés. In
most cases judges have argued that actién to advance members of disadvantaged grbﬁps
can be constitutiqn'aiff' A}l tlns is possibl_e bécausc’e of the Civil Iiights Act of 1964, which
| :f axponé its prdvisibns, is the need to order employers to take appropriate affirmative action
to redress imbalénces if they have violated the Ac_t. V(?luntary programs thaf are race- or -
gender-conscious have been upheld as well. In_Squth Africa,' the Supreme Court in

particular has to develop criteria to judge programs that are aimed at inéfeasing
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opporturﬁtiés for people denied opportunities in the past. Compelling public interests
should take precedence over individual rights until a normal society is achieved. The.

courts must be sympathetic to the cause of the government.

\ ~Id‘entifying Target Groups or indiviqoals? '

The problem of 'idontifying the victiir;s of discrimination will havé to be éddresSod‘
by legis@tion. VThe_ Cohﬁtitution does not specifically idéntify‘th'e beneﬁoiaﬁes of equal’
opportunity programs.. Its provisio'ns are extremely vague. Critics of affirmative action
policies ofton roiso tﬁe' question thét thesgi policies ‘.cause an injustico to ihdi\;iduals by'
pushing fog group compensation. But, in South Aﬁ'ica black pveople have aiways been
treated as a group, not individuals. As a group, :they' were told where to li(ve, work, or
play. All this was made possible by t’he laws passed by the previous governments. To
remove thje effects of thése discriminatory proctices, logislat_ion is needed. Group-oriented
dis(:rimination,can only be removed oy éroup—orienjte& affirmative aotioo. Legislation
. sholild recogniié the position of black people as a gropp, not individuals. Because black
people were .discrimina'ted against on the 'basi‘s\ of th\eil; race; to offset their disadvantages
requiros race-conscious measurcs;'An indivioiualiétic approach moy only perpetuate the:
staius quo. Legislation should pfovidé fox:' individoal roroedies in court, but this shoold :

not be used to block goveroment efforts to remove inequalities. -

Government Intervention

Bikhu Parekh (1992: 263) identified three reasons why the state should take
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action to assist the disadvantaged. First, the state is the ’sole available instrument of
collective action. ﬁnlike individual efforts to tackle the extensive and tenacious causes of
human suffering, the government can reéch. and gndeftéké 'activ_i,ties individual effbﬂ;
cannot. Commitment to help the disadvantaged remains an important rhetoric unless
translated ihto a collective politiqal commitment. The second source of duty to help the

| disadvantaged has to do with the moral interests of all. Thé argument is that the
fundarﬂental moral and spiritual intergsts, of all men and women coincide. According to
- Parekh, “to degrac'le. and aehumamze othgrs, to damagé their pride, §elf—respect and
capacity for gfowth,_is both to deqy-ourselves the benefits .of their possible contn'butiohs v
and to increase the collective méral, psychological and financial cost of-repairing th16
damage they are likely to do t6 themselves and tp_ others. . . . E;ther we all grow together
or none will. It is not possible for one group fully to develop its moral, intellectual,
emotional and other dist{nctly human capacities at the expense of another (Parekh_l992,
; ~2§4).” The third Séurce of duty arises when their predicament is a result of the past
actions and practices of the privileg_e'd group:
As regards the vSouth African situation, the third reason is the most compelling.
. The bottom line is that the current condition of black beople is largély a result of what _the
' whites ciid to them. Previous governments eﬁforced racial discrimination{ggainst black
people. Thefefore, the govermﬁent has a speci‘al' responsibility and duty not only to end
the harm but also to heal thé_wounds and I_}elp them become whole human béings. |
Opﬁositioh to schoolldeség_reg‘ation proves that voluntéry affirmative gction will not work '

in South Africa because of the attitudes of white authorities, racial stereotypes and
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educational inequalities. Mcritcicracy will cripple the efforts for black advancemerit. In
’ Malayéia conditions began tqimprbve after the govérnment formally adopted policies to

, 'assist the marginalized people.

Why _Legislatioii?

Stildies- indiciate that in order to rédrass rai:ial inequality diie to past discriminatory
lpractices and policies a formal approach is nécessary,(e. g. Athe United States and
Malaysia). The government should play a leading rblé, particularly in inducing j')i'iya'te:
_employers to ktake afﬁrmatiye action seriously. Afﬁmiative action not only aims at
: preventing discrimination in the present or the ﬁxture; but also ati redressing the injustices
of past discrimination. The society cannot rely on the good faith of wtiite employers who
- ai'a used to béing I;rivileged. They must .be held to certain staridards, and they havé to be_'
made accbuntable for the ‘rasults. Without legislative guidelines, this is noi ;iossible.
Legislatioh will indlice them to comply w1th the stated pui'poses of the government.
Evidérice in the Uniteci States and Malaysia _show that,aftar forrr_ialg‘overmnent
interyention; th;ough legislation or declared policy, opportunities increased substantially

- for the disadvantaged groups.

Conclusion
f The relevance of a legislated model for South Africa emanates from two
arguments. First, because racial discrimination was entrenched in the laws of the country,

it will take legislation to successfully redress inequalities due to past discrimination.
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Second, the Constitution does not provide a mechanism to formally deal with the effects
of past discrimination. It only prohibits present and future discrimination. Any black

advancement program must have teeth, teeth that are clearly outlined in law.



CHAPTER 6

. CONCLUSION AND RECOMMENDATIONS

Inequalities between ethnic or racial groups in many countries _sometimes lead to
.. the adoption of po'lic.ies‘which‘ar'e race-Conscieus, especially when such inequalities
result from the legacy of paét discrimination. Equelity of opportunity is an ideal state in
many demecfetic societies. Thls study Lprovid_ed an analysis of the -need.for governmept
intervention in combeting discrimination and iﬁcrea:sin;g opportunities for the |
disadventeged in South Africa. It dr-awsA oh the experience of two countries: the United

'States and Malaysia.. -

United States '
| In fﬁe United States, the federal government .reli,es upon two approaches. First, the
nohdiscr’imination appeoach relies upon the courts to remedy individual'acte ‘of“ _
dlscnmmatlon The Fourteenth Amendment. guarantees equal protectlon under the law.
Title VII of the Civil nghts Act of 1964 prohibits dlscrlmmatlon in employment on tl;e
basis of race, gender color and national origin. However the nondlscnmlnatlon approachA
| rEpresents a relatlvely passwe approach to equal opportumty Other then prov1d1ng
Judlcl_al femedies to individuals the approach takes no steps to assist members of
disadvanteged groups as a v"vhole.v |
The second a?:i;;oach_, which is more active, is know as afﬁr‘xpative action. It is
| ‘because of the aggr_egate effeets of past discriminatory pblicies and practices that the :
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‘government adq;;ted this strategy. Affirmative action seeks to compensate for pé.st harm
and to promote greater equality of opportunity. It takes further steps to make sure that .thev_
victims of past or présqnt discriﬁlination‘are bfought to the same level of opportunity with
others. These include spec‘;ial recruitment pfdgrams, special tréining pfograms, adverse
" impact analysis, workforce analysis requiring fedéfal contractors and subcontractors to
establish hiring goals,‘a'nd ﬁandated quotas. It 4also alk;wé other emplo;rers to maintgin
voluntai'y plaﬁswhich take génder or ra(;é into account when making hiring decisions.
_ Evidence shbws that the nondisc;imination app'roéch‘ is not a sufficient
mechanism to increase opportunities for the victims of discrimination. It isi good as a tool
‘to protect the equal opportunity prinéiple but a more active approach is required to
remove injustices and redress social inequalities. After the abolition 'of sléwery,J
discrimination against Black people contigued. Little was changed by the equal protection
cléuise. Instead, the equal opportunity principle perpetuated the status quo It was
discovered that seeiﬁingly neutral personnel policies such as seniority, aptitude arild‘
pérsonﬁel tésts, high school diploma requirements, and college admission tests could .
perpgtuate the effects of past discrimination. This led to develbpmeht of the affirmative
~ action concept.
The Civil nghts Act of 1964, as amended brought a new era in the hlstory of the
Umted States. Sectlon 706 (g) of Title VII enables the courts to order companies to take

»

appropnate afﬁrmatlve action measures, not only to prevent further discrimination, but to -

assist members of the disadvantaged groups to .obtain jobs and prometional opportunities.

Executive Order 11246, enforced by the Federal Contracts Compliance Office, requires
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government contractors to set hiring goals and make a good effort to achieve them. The

Supreme Court also plays a major role in correéﬁng injustices by upholding voluntary

affirmative action programs that allow employers to consider gehdef or race when

making employment decisions.

Malaysia
MalaySia is perhaps the closest comparator for South Africa in the sense that
statutory affirmative action policies have been adopted in favor of the majority. The
Malaysian govemmént uses politiéal power to increase opporﬁmitie’s for the"_ |
disadvantaged people. The Constitution recogniies the 'special‘ positic;n of the Malay and
“other indigenous grbups, and providés for positive di‘scriminati-onlto assist the Malays.
Legislation was passed to reétructure' fﬁe» colonially established system of education, This
legislation legitimized group preferential treatment of ﬁc MalayS‘until such time that
‘ théy COUld&Mld on their own. The government’s argument was that'a system of
competitive ihdividualism based on merit is a system that fav;)rs those who are a}ready |
more advanced and'mote powerful, for they can serve their interests more effeéti,vely than
‘the less advancéd and weaker.
The NEP which attached economic g_rt_)j\fvth‘vto efforts to increase oppor;cunities was
a great success. Based on aggressive eduéa;tibn policies and economic pléns, the NEP |
"xnvoved the Malay from the c;mditions of poverty to prqsperity. Of course, “not everybody
can claim to have benefited from this poiicy buta signiﬁcant number did and the new

National Development Plan is a continuation of that process. Evidence indicates that
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today a"signi»ﬁcant majority has educ?tion and jobs, and own businesses, s'omethix\ag they
did ndt hdve in 1970 when the NI?P.wés established. VTh'e policy enabled the 'gov¢mmént
to redistribute wealth to the poor éﬁd the disadvantaged. |

The Malaysian expcrie‘nce also shows that state intervention can successfully
remove ine_qﬁalities in the scvx.:iety‘ without punishing the privileged m¢fn,bers. The
economic pqsition— of tfhé Cﬂinese and Indians remains more or less the sam_c% even with
»aggreé;iye efforts_to ihcreaséqppoxtﬁ:ﬁt‘ies for Malays.

In'Malaysia concepts such as individual rights, which sometimes block |
gbVemment irxitia;_tives'td correct past wrongs, do not exist. The role of the courts is very
limited. In fact, they are _hbt even me’ntior;ed in most publications on racial
" discrimination. This does not mean ;chere is no law in MalaYSia;? but with regard to racial

matters the government plays a dominant role.

Lessons for South Africa

i"here are two irpportant iessons to be learnt by South Afriéa from these ltWo cases. First,
‘the nondiscrimination gpproéc':halone will not help the diéadvantaged maj oﬁty of the
peoplé 6f South Africa. Ir}stead,‘; laisseé-fdire will pérpetuate the status quo. Second, '
achiéving su‘bstantivei eéﬁality requires an interventionist approach, preferably fhrough : "

legislation that establishes strong affirmative action mechanisms.
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Recommendations
Analysis 6f the United ‘States'an‘d Malaysia reveals the ihree basic approaches to
achieving substantive equality: 1) a nondiscriminatioﬁ épprbach which prohibifs
d;écﬁmination and allows indivi&uds to pursue judicial remedies thréugh the courts,‘2)
an affirmative actjon strategy that requires gove;mndent contractbrs to pursue hiring goﬂs
" to achieve representative workforces and allows other Aemplf)yers to do so voluritarily, and
3) é multi-factor approach that pr‘dvidcs educational éésistémce to the disadvantaged, \
‘ direét economic assistance to bus;ineséés owned by disadvaﬁtaged g’x_'oups, and hirir;g
quotas in public ;mploymcnt and pﬁvaté éémpaﬁies intending to qualify as government
tenders.
The study rec;ommeh;ds t};at the ’g'.dve_rnmlent of South Africa adopt.z\l combination
 of these strategies. The nondiscriniination apinoéch will enable individual victirns of
discrimination to seek rqmgdiés in court by sui'n.g.those employers \yho inﬁentionélly
eng‘age; in discrimiria;cory pfacti_ceé. Legisldﬁon should empower thé courts to o’rdgr
employers to take appropﬁate afﬁrmat'ive action to ¢;>rrect th(_)se injustiqes. Second, the
affirmative action approach will require erﬁplb’yerstd establish hiring gb‘als and
timetables for achieviﬁg representéfi{/e WOfkforces. ‘This may be voluntary but legislation
shquld brdvide_ fqr measures to be taken agaiﬁst employers who do not comply with the
'objectives »of the government. Finally, pr'eﬁérential treatment in education, employmént;

. and assistar;c’e to businesses should be givén to black people until they can compete on

their own without preferential treatment.
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Specific recommendations include the following:
1. Parliament should enact Legislation feciuirihg employers to comimit themiselvés to the

goal of equal employmehf opportunity by establishing affirmative action programs to

_recruit members of the disadvantaged group. |

2. A Commission should be estgblished to enforce this législation. This commission

should be empowered to ix_zvestigéte'and prosecute employers who engage in

discriminatory practiécs and those who refuse to apply affirmative action in their
employment policies
3: Legislation should empower the Courts to impose penalties on those employers who

continue engaging in the acts of discrimination.

The South African government §hould 'play‘ a leading‘role‘in achiéving substantive
equalify for black people. The Interim Constitution does n(;t proyide a mechanism toend
discrimination an& help its yic_tims. '[;he go{;emment sh‘quld go'beyond just prohibiﬁng
discrimination, by ﬁﬁng measures to asszt the victims of discriminéiidn. :A mechanism

should be developed to make sure that those who suffer because of ‘histo.rideil

discrimination receive sufficient help in order to be able to compete with the rest of the

citizens on an equal footing. South Aﬁ;iéa can learn from experié_nces of other nations,
and the Ur;ited States and Malaysia provide importght lessons. Events of the 1960s, in
both countries, illustrate the. consequences of the disadvantaged people’s frustratioﬁ w1th »
change. In the United Statés, after many yeafé of slavery black peoplé thought tiley had

finally won the war against racial discrimination when the Fourteenth Amendment was
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passed m 1868. But ii would be almost another century before they could see reaj change.
The -riots of the 1960s, led by the Civil Rights Mov¢ment, bulmina;ted in the passage of
the Civil Rights Act of 1.964, which opened great opportunities for blacks and other
‘mi.nbr'itiés‘.. : '

' 'In Malaysia, the race riotAs. of 1969 resulted from Malay people’s lack of progress -
even when ihéy had won politi;al ﬁbw{er. A small elite I;'»eneﬁted from the new order
while a majprity was4 sﬁffeﬁng; These events.forced the govAe‘mr_nen"c- to develép new
policies that directly and spcdiﬁc_:ally addressed inequaiiﬁes among the Mglays. The NEP
w:;s an overall strategy to fight and eliminate ‘inequality among the diffcrent ethnic
groups, particularly Maléys. With‘ the adoption of the National Deveiqpment Plan (NDP) ‘
in 1991, tﬁe goveﬁﬁnent hope withdrew from - economic planning ;cmd ownership, partly
»prive}tizingf and gradually giving way to market incentives. | -

The ’in}portanlt thing is that the South African governmént should recognize the
reiaAlity’ of the situatién, that is, it is the majority againét whom discrimination has been
aimed. Therefore, there is an urgent need to addtess inequalities in order to have peace

and political stability.
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