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Preamble

The author is licensed to  practice law in  the State o f M ontana and had occasion to  
represent Gerald M ille r in  a lawsuit against C ity  Services o f Kali spell. Inc. The subject m atter 
o f the lawsuit relates to  the emotional, physical and p roperty  damage sustained by M r. M ille r 
and his neighbors, the Twet os when a C ity  Service gasoline tanker spilled approxim ately 
4.223 gallons o f gasoline in  a d itch  located d irectly above the ir homes. The author seeks to  
provide an a tto rney’s v iew point o f an environmental-related lawsuit in the State o f M ontana 
along w ith  editoria l comments regarding same.

INTRODUCTION

On September 16, 1992, Jeffrey Pierce was driving a tank truck filled 

w ith  unleaded gasoline along Montana State Highway 35, near Yellow Bay, 

when he felt a tug on his rig and glanced in his rear view mirror. He saw the 

dollv which he was carrying veer off the highway into the culvert alongside 

and turn over, spilling its contents. The tanker truck dolly had overturned on 

the east side of the highwav, and released product' flowed down-slope in to 

Flathead Lake via a network of streams, culverts and si stems.

Pierce had worked for C ity  Service of ICalispell, Inc. (hereinafter “ C ity  

Sei-vice” ) for a number of vears, and he was close to completing his 200-mile 

cvcle at the time the gasoline spill occurred. He drove to the Yellow Bav 

Store, where he made several calls to his home office. His office, in turn.

The in form ation  concerning the in itia l spill and response thereto is taken from  the 
N(wem ber 3, 1992 Spill Response nnd Site Monitoring A ctivity Report, created by O lym pus 
Environm ental. Inc. fo r the benefit o f C ity  Service. Inc. C ity  Services used O lym pus as its 
environm ental engineer throughout the tenure o f the clean-up campaign. The orig inal report, 
which was subm itted to the Confederated Salish and Kootenai Tribes, included an estimated 
spill o f  1.500 gallons o f gasoline. This “ estimate" served as the basis for all underlying reports 
subm itted thereafter u n til janua iy 19. 1996, when, in its answers to  several interrogatories. 
C ity  Seivices stated that the estimated spill was approxim ate ly 4,223 gallons.
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notified the local authorities.

A few hours later, several engineers from Olympus Engineering of 

Helena, Montana were on the scene to supervise “ the clean up operations” on 

behalf of C ity  Service.'

A t the time of the accident, Gerald M ille r and his friend Penny were 

inside their home on Flathead Lake, just downhill from the point o f the 

gasoline spill. Shortly after the gasoline spill, a number of volunteer 

firefighters converged on the home and told Gerald and Penny to  vacate the 

premises immediately. They were told that there was a chance of a fire as well 

as an explosion because of the gas spill.

Barbara Tweto and her daughter Carol Lawrence were sitting in  the ir 

home (also located immediately dovmslope from the gasoline spill) when the 

same group of firefighters told them to vacate immediately. Barbara Tweto 

had a chance to take pictures of the overturned dollv, which was still lealdng 

gasoline.^ However, she did not have much time to do anything else and she

Tliese activities purported ly included a local emergency response team “ [washing] the 
gasoline o ff  the surface o f H ighway 35 w ith  high-powered streams o f w ater,”  bu t no one o the r 
than O lym pus can remember any gasoline spilling on the highway. According to  various 
O lym pus reports and photographs, the do ily  had flipped over after it le ft the highway, at 
which tim e it released its contents. In  addition, “ in order to restrict the spread o f gasoline in 
th(' subsurface, soil was excavated from the gasoline filled  d itch  along the east side o f the 
highwav.” Page 1 o f November 3, 1992 Olvmpus Report.

A lthough she spent much tim e on the highway watching the “ clean-up opera tions,” 
Barbara Tw eto could not recall any gasoline being spraved o ff the highway. In  add ition , none
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felt a sense o f loss as she abandoned her home. She felt sickened as she 

watched unleaded gasoline pour into the culvert next to the highway and 

make its wav dowm towards their propertv and Flathead Lake.'*

Over the next two weeks the area on and near the M ille r and Tweto 

residences reeked w ith  a smell of gasoline, so strongly that i t  was necessary for 

Gerrv M iller to move out o f his home. Barbara Tweto became physically ill, 

feeling extreme nausea and incurring a continuous reaction to the noxious 

gasoline smells. Soon afterward, she noticed large patches of grass turning 

brown and dving in her vard.

The winter held new surprises for the Millers and the Twetos. As the 

result o f what might be characterized as Olympus’ hastily done “ remedial 

w ork” which seemed to deal only w ith the immediate affects of the spill and 

not w ith a view toward long term remediation, a new pattern o f surface and

<if her photographs show evidence o f same. (“ [B y the tim e we got there], the gasoline was 
through the ditch. So it wasn’t coming across the highway, so we weren’t alarmed.”  

D eposition  o f Barbara Tweto dated February 9, 1996, page 16, lines 14-21.

4

Soil was excavated from the gasoline filled d itch along the east side o f the highway and 
an excavation trench was dug and the soil was hauled awav bv truck fo r s tockp iling in C ity  

Serv ices’ yard in Kalispell. A  to ta l o f 22 truckloads o f soil were hauled to the property. Page 3 
o f November 3, 1992 Olympus Report. Im m ediately after the spill, two scientists at the 
Yellow  Bay Biological S tation conducted some independent studies on the effects o f the 
gasoline spill on Flathead Lake. This author does not believe tha t subsequent tests were 
taken on the effects on Flathead Lake, however, one must query the lack o f fo llow  through bv 
applicable government authorities in not pursuing subsequent testing on Flathead Lake. 
W o u ld  evidence o f extensive environmental damage to the Lake triggered other applicable 
environm ental laws or responses?
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sub-surface springs and water ninwavs were formed on and under both 

properties to create new runoff patterns. As a result, both residents suffered 

ice blocks which flooded their homes and caused havoc w ith  their sanitation 

and water systems. The floods caused extensive damages to the residences^ 

and despite Olvmpus’ promise to pav for it, no payments were tendered.

The following spring, M ille r and the Twetos started noticing the dying 

vegetation and trees, many of which were older, more mature trees adding to 

the area’s beauty, and, according to both residents, additional value for the ir 

homes.

Throughout this period, Olympus continued to monitor the properties 

for contamination. Beginning from the date o f the gas spill and quarterly 

thereafter, Olympus created a series of monitoring reports. From the date o f 

the spill un til January, 1996, Olvmpus conducted all monitoring based on the 

premise that a total o f 1,500 gallons of gasoline had spilled onto the two 

properties. Interestingly enough, i t  was not until January, 1996, after almost 

two vears of litigation between the parties, that C ity  Service disclosed a

According \o  Gerald M ille r, his basement flooded several times as the result o f his 
water line becoming plugged up. According to M ille r. O lym pus put in  a french dra in  and 
dum ped the clav from  the excavation in such a wav as to cause blockage to  his water line. In  
another instance, Olvmpus severed the water line and caused the basement to  flood. W hen he 
to ld  O lvm pus about the problems and asked the company to  come up and fix  them , O lvm pus 
r('spoiu{('d that it was too busy. The company and O lym pus to ld  M ille r that he should contact 
someone locally and he would be reimbursed. He contacted local contractors and paid them  
for the repairs, but he was never reimbursed. Deposition o f Gerald M ille r, pages 21-24.
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leakage amount o f 4,223 gallons. This reflected a significant increase over the 

original estimate, a noteworthy disparity given the fact that all m onitoring and 

testing was performed on the basis o f the original estimate o f 1,500 gallons.

Olvmpus collected quarterly data for ground water, surface water and 

drinlcing water. Ground water monitoring data collected at Yellow Bay, 

adjacent to the spill site, showed an increase in petroleum contaminant 

concentrations over time.'’ TPH as gasoline (Total Petroleum Hydrocarbons) 

concentrations in ground water samples collected from the Olympus wells 

showed continual increases. Based upon these results, Olympus recommended 

installing an interception trench along w ith  a ground water pump and treat 

svstem, to control the down-gradient migration of the dissolved-phase gasoline 

plume. Most o f these suggestions were implemented, however, onlv after later 

recommendations such as injecting air under the highway were not.

Olvmpus installed a culvert recovery well and interception trench along 

the edge of M ille r’s driveway. M onitoring well M-2 had to be removed during 

construction activities in order to build the shed which houses the air stripper 

unit. The trench was bacl<filled w ith  gravel, and 3/4-inch copper tubing was 

fused together and run from the recovery well to the air stripper un it to serve 

as the influent line. The air stripper, a LP500 series low-profile air stripper

See sample m onitoring in form ation  attached hereto as Appendix A.
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manufactured bv Ejector Systems, Inc., includes two-trays to increase 

efficiency during aeration of the influent stream.' M itigation measures were 

also completed on the Tweto property, including, but not lim ited to 

installation of a carbon treatment un it to remove gasoline odors from the 

Tweto’s cabin water svstem plus shallow drain lines to drain saturated soil and 

gasoline odors from the property’s marshy areas.

Selected soil samples from the excavation were sent to the laboratory 

and analyzed for benzene, toluene, ethyl benzene, and xylenes (BTEX), 

according to EPA Method 8020.® A ll soil samples were screened in the field 

for the presence of hydrocarbons. According to Olympus, the highest BTEX 

concentration of anv excavation site was collected from the middle of the west 

wall o f the excavation on September 17, 1992 , and soil samples collected on 

September 21,1992; showed

both lower TIP II readings and BTEX concentrations: “These data indicate 

that the majority of gasoline contamination was removed.’n O

See diagram o f remedial m itiga tion  implemented by O lympus at Appendix B.

EPA Publication No. SW -846, “Test Methods for Evaluating Solid W aste, 
Physical/Chemical M ethods.”  M ethod 8020 is the method used to test benzene, toluene, 
ethyl benzene, and xvlenes. M ethod 8020 detects benzenes using a photo ion ization  detector. 

•)

Subsequent quarterly reports indicate, however, that this statement was incorrect and 
overreaching. For instance, in  its [u ly  7, 1993, report, O lym pus found significant benzene 
levels six and eight inches deep in to  the topsoil. O lym pus, Results of a Remedial Im rstigatiou and
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C ity  Services’ immediate reaction to the gasoline spill was to obtain the 

services o f Olvmpus. Subsequently, those Olympus employees who were on 

this job formed a good rapport w ith  Gerald M ille r and the Twetos. As a result 

o f Olympus’ purported expertise, both were “ lulled in [to this] false sense of 

securitv...’” "

Approximately two months before the applicable statute of lim itations 

expired, both the Twetos and Gerald M ille r obtained separate legal counsel. ̂  ' 

Gerald M ille r obtained mv services and the Twetos went to  the ir old friend,

Qmirterfy Monitoritig Report for Yellow Bay, M ontana, dated July 7, 199.3. W hen  Gerald M ille r 
and the Twetns subsequently hired Land &  W ater Consulting, Inc., o f M issoula, M ontana  as 
an expert, thev found that “ the magnitude o f the dissolved phase plum e appears to  be 
underestimated on the Tweto property. D uring  the site characterization, groundwater samples 
were collected from  areas w ith  lit t le  or no apparent soil contam ination as measured in  the 
field. Laboratory samples from  the worst case sample points should have been collected to 
estimate the magnitude o f the dissolved phase plume. Furthermore, the O lym pus remedial 
investigation and site characterization d id  not rely on laboratory analysis to  locate the highest 
concentration o f to ta l petroleum  hydrocarbons and gasoline compounds in  the ir design o f 
corrective action measures for the site.” Land &  W ater Consulting, Inc., Review o f Remedial 
Investigation &  Action, dated June, 1995, page 5. See copies o f July 7, 1993 report and 
September. 1995 Land &  W ater reports attached hereto at Appendix C and D , respectively.

10

Deposition o f Gerald M ille r, February 8, 1996, page 71, lines 17-25; page 72-75. 
Throughout his deposition, Gerald M ille r discusses the many promises made and broken by 
O lvm pus, such as a promise to  pav fo r various repairs on the property, a promise to  landscape 
and resod parts o f his property, etc. In  add ition , Gerald M ille r believes tha t he was almost 
lu lled in to  a forfe iture o f his right to  sue for damages. He was relying on O lym pus to  clean up 
his p roperty  and he believed that it was doing what was right for h im , and, as a result, he d id  
not hire his owm experts and, w ith  his lim ited  technical background, he could not have been 
expected to  understand the long term ram ifications o f the gasoline spill. In  add ition . M ille r  
almost missed filing  an action for injuries involving person and property under M on tana ’s 2- 
vear lim ita tions  statute. M C A  §27-2-207 (1995).

11

This was smart. Both parties and the ir respective attorneys turned out to  have 
d iverging views on the amount o f damages applicable to the spill, and, in  the long run , th is 
d illerence allowed one party to settle p rio r to  tra il as discussed below.
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8

Sherman Lohn, at the Missoula firm  of Garlington, Lohn &. Robinson.'^ For 

purposes of discussion throughout this paper, I shall describe Gerald M ille r ’s 

case and make appropriate comments concerning the Twetos case, where 

necessaiA^

On September 7, 1994, Gerald M ille r sued C ity  Services and its driver, 

Jeffrey Pierce. M ille r subsequently filed an amended complaint seeldng 

damages as the result o f the spill, alleging trespass'^, negligence^'*, private 

n u is a n c e p u b lic  nuisance*'’ and strict liab ility  for abnormally dangerous

12

I w ou ld  like  to  thank Stephen Brown, Esq., an associate o f M r. Lohn and a member o f 
mv graduate paper com m ittee, fo r his invaluable assistance and support on this thesis. In  
add ition , David A ronofskv and Tom  Roy, the other members o f my committee, provided great 
support and assistance Avith this paper.

13

A t respass is anv unlawful interference w ith  one’s person, property, o r rights. A  
“ trespass” comprehends anv conduct which damages another person’s health, repu ta tion  o r 
propertv. Black’s Law  D ic tionarv Abridged 5 th  E dition . A  trespass may be com m itted  on. 
beneath, or above the surface o f the earth. R ESTATEM EN T, SEC O N D, TO R TS § 159( 1 )
( 1965). A  person mav be subject to  lia b ilitv  fo r trespass i f  he in ten tiona lly , negligently, 
reckless IV or through an abnorm allv dangerous ac tiv ity  enters land in possession o f the other, 
or causing a thing, such as water or gasoline o r water contam inated w ith  gasoline constituents, 
to  do so or failing to  remove from  the land a th ing , such as water or gasoline or water 
contam inated w ith  gasoline constituents, which the person has a d u ty  to  remove. Twetos Jurv 
Instruction  No. 28; Restatement (Second) o f Torts  §161(1) f 1965); G uenther v. F in ley. 2.36 
M on t. 422. 425, 769 P .2 d 9 l7  (1989). See copy o f M ille r ’s Amended C om p la in t at 
Appendix E.

14

Negligence is the failure to use reasonable care. Negligence mav consist o f action o r 
inaction. A  partv is negligent bv failing to act as an ord inary careful party  w ou ld  act under the 
circumstances. M ontana Jurv Instruction M PI 2.00.

1?

A private nuisance exists when “ one makes an im proper use o f his own p rope rty  and in 
that way injures the land or some incorporeal right o f one’s neighbor.” M organ v. H igh  Penn 
O iLÇ o.. 77 S.E.2d 682, 689 (N .C . 1953); Exxon v. Yarema. 5 16 A .2d 990 (M d . App. 1986).
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activity. A subsequent amended complaint added counts o f strict products 

liab ilitv  and negligent in fliction of emotional distress. The addition of 

negligent in fliction of emotional distress allowed Gerald M ille r to  ask the jury 

for punitive damages.

C ity Services and Pierce responded w ith  an answer denying most

The essential elements o f the nuisance are: (1) defendant unreasonably interfered w ith  
p la in t if f  s use and enjoyment o f p la in tif fs  property: and (2) defendant’s conduct caused a 
substantial in ju rv  to  the p la in tif f  or p la in tiffs  property. A  claim o f nuisance, un like  trespass, 
does not require a physical invasion o f the p la in tif fs  property. R ESTATEM EN T (S E C O N D ) 
OF TO RTS §82ID  (1979). However, some states still hold tha t owners may not recover 
under private nuisance laws i f  the [sp ill] is not visible or otherwise physically perceptible form  
the owner’s properties. Adams v. Star Enterprise. 51 F .3 d 4 l7  (4 th  C ir. A pr. 6, 1995). In  
M ontana, the term  “ nuisance”  may be described as anything that injures health, offends the 
senses, or otherwise obstnicts the free use o f property, so as to essentially interfere w ith  the 
com fortable enjoyment o f life  and property. On who creates or contributes to  the creation o f a 
nuisance is liable to  any person whose property is in ju riously affected o r whose personal 
enjoyment is lessened by the nuisance. M C A  §27-30-101 ( 1 ); Gravely Ranch v. Scherping.
240 M on t. 20, 782 P .2 d 3 7 1 ,3 7 3  (1989).

16

“A  private person may m aintain an action fo r a public nuisance i f  it is specially 
in ju rious to himself, but not otherwise.”  M ont. Code Ann. §27-30-203.

17

The Twetos never included an allegation o f negligent in flic tio n  o f em otional distress 
in the ir complaint as d id  M ille r. A  recent M ontana Supreme C ourt case perm itted  inclusion o f 
such a count. Sacco v. H igh C ountry  Independent Press. Inc.. et a l. Docket No. 94-304 , M T  
Sup. C t., decided M ay 19, 1995, holding that negligent in flic tion  o f em otional distress could 
be pled as a separate cause o f action so long as p la in tif fs  serious em otional distress was the 
reasonably foreseeable consequence o f defendant’s negligent or in ten tiona l act or omission.
The Court held that em otional distress includes all h ighly unpleasant mental reactions, such as 
frigh t, horror, grief, shame, hum ilia tion , embarrassment, anger, chagrin, d isappointm ent, 
w o rr\\ and nausea, but on ly where it is extreme does lia b ility  arise... “ the law  intervenes on ly  
where the distress in flic ted  is so severe that no reasonable [person] could be expected to 
endure i t . ” C ity  Service argued that because the Twetos d id not include a Sacco allegation and 
they were not entitled  to  damages relating to  emotional distress, etc., the ju ry  followed the 
T w e t o ’s ju rv instruction  to the effect that the negligent gasoline spill interfered w ith  the 
T w i'io s  property and found the Twetos entitled to  an award for the ir pain, d iscom fort, fears, 
anxiety, annoyance, inconvenience and other mental, physical and em otional distress in 
awarding them additional damages in the amount o f $250,000. French v. Ralph B. M oore 
Inc .. 203 M on t. 327, 335, 661 P.2d 844 (1983).
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liab ilitv  and asserting that the exact cause o f the accident was not, at that 

time, known. This answer set the stage for C ity  Services to cross-claim against 

Beall, Inc., and Beall Trailers o f Montana, Inc., the manufacturer o f the 

tandem dollv which was used to carry the load which spilled on September 16, 

1992.

In its cross-claim against Beall, C ity  Service alleged that Pierce was 

pulling a trailer connected to this tractor un it by a reach tube. The reach tube 

is a portion of the tandem dolly which was designed, manufactured and sold 

bv Beall, and Ci tv  Service asserted that the tandem dollv un it was in a 

defective condition and unreasonablv dangerous to users and consumers. Ci tv  

Ser\nce’ claim was therefore that it  had the right to obtain damages from Beall 

and contribution from Beall in the event P la intiff received damages against 

C itv  Service.'^

C itv  Service’s cross complaint served as an effective method o f delaying 

the litigation process for a long period of time. This cross complaint, coupled 

w ith  C itv  Service’s claim that it  had fu lly  remediated all damages suffered by 

M ille r as a result o f the gasoline spill, lengthened final settlement for more

IX

S('e Answer to  Second Amended Com pla int and Cross-Complaint filed in  M ontana 
Tw en tie th  fiid ic ia l D is tric t C ourt, Lake C ounty, Cause No. DV-94-281 at A ppend ix  F.
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than one vear.‘° Strategically, the burden of proving damages to C ity  Services 

and its insurance carrier shifted heavily to M ille r and set the stage for a 

prolonged la\vsuit--in other words, the defense had accomplished its apparent 

goal to delav the P la in tiff s case for as long as possible.

In addition to setting up and attending various depositions wherein all 

parties tried to ascertain what happened and why, the parties obtained the 

ser\Mces of appraisers who valued the properties. M ille r hired Tom Stuckey o f 

Missoula and C itv  Services hired Roger Jacobsen of Kalispell. Jacobsen found 

that M ille r’s propertv had a value of $275,000 immediately prior to the 

gasoline spill but he did not assess its value after the spill. Stuckey found that 

M ille r’s propertv had a value of $245,000 prior to the spill and calculated the 

gasoline spill effects to arrive at a value equal to the “ salvage value.

19

The Cross-Cnmplaint against Beall was filed on August 7, 1995. Beall settled w ith  
M ille r and was found not liable for any damages in  the Tweto tria l in  A p ril, 1997.

20

Stuckev discussed the effect o f fuel spills on property. “ In  cases where con tam ina tion  
has occurred where the site can be cleaned up, the effect o f the fuel spill has an im pact on the 
property, but does not substantial I v  affect the value. The subject p roperty does not have tha t 
poss ib ilit\’ since m ajor cleanup efforts could on ly remove up to  50% o f the contam ina tion . 
Because, in essence, the site cannot be cleaned up, the subject p roperty w ou ld  not be 
marketable. Stuckev said that on ly the improvements on the property w ou ld  have a salvage 
value.

Stuckey stated that “a portion  o f the gasoline spill could be vaporized, some could  
degrade naturally, a po rtion  could be absorbed to the soil or attached to the soil and o the r fuel 
can be dissolved in the ground water w ith  a portion  dissolved in the lake. There mav be free 
phase gasoline floating in the ground water.”  Stuckey also discussed his conversations w ith  
Charley Vandam o f Land &  W ater Consulting concerning cleanup: “ M r. Vandam  [a ttem p ted ] 
to  address the possib ility  o f cleaning up the site. One possib ility  o f cleanup is to  remove all 
shallow soil, o r that area o f soil w ith in  three feet o f the surface, that is approxim ate ly
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According to the U. S. Government, the Confederated Salish and 

Kootenai Tribes o f the Flathead Reservation (“CSICT” ) had jurisdiction over 

the spill."' Whereas C itv  Services desired to clean the site up to Safe 

D rinking W ater Act “maximum contaminant levels (“mcl” ) only, Gerald 

M ille r desired that the site be restored to its natural, nearlv pristine condition 

based particularly on the fact that the site had always been used for residential 

purpose. However, the CSICT established no cleanup level for soil and

i 00 x150' or 2 ,000 yards o f soil and remove it from  the property. The cost o f removal, 
transporta tion , assessment, m onitoring, and tipp ing  or placing in  a land site w ou ld  be 
approxim atelv $60/vard or $120,000. Add itiona l costs w ou ld  be necessary fo r re-landscaping, 
restoration, and u t i l i tv  lines at M r. Vandam ’s estimated cost o f $50,000 to  $80,000 or a cost 
o f cleanup between $170,000 to  $200,0000. This cleanup w ill on ly  take out the topsoil 
impacted and does not involve ground water. Soils deeper than three feet w ill still be 
impacted bv the till. A  second way to  remove the contam ination w ould be by the pum p and 
treat method or insta lling several shallow wells and a treatm ent system on the property. 
Assuming a live vear pum p, the cost o f this system w ould  be between $170,000 to  $255,000 
o r i f  both systems were completed the tota l cost w ou ld  be between $340,000 to $465,000. 
Assuming that both svstems were completed on the property the site ■will s till have 
contam ination. M r. Vandam has stated that the two stated reclamation processes could 
po ten tia lly  remove 50% o f the gasoline, or in  o ther words, leave 50% o f the gasoline in  the 
so il.”

21

This fact was confirm ed in  w it in g  when, after receiving a le tter from me in my 
capacit\' as M ille r ’s attorney, indicating M r. M ille r ’s desire to  pursue a federal action under the 
RCRA statutes (42 U.S.C. §§6972(b)(2)(A ), et seq.), the A tto rney  General’s office o f the 
State o f Montana sent a copv o f same to W illia m  Yellow tail, the Regional A dm in is tra to r o f the 
Environm ental Protection Agency, in Denver, Colorado. The M ontana A tto rn e y  General’s 
le tte r stated, in part, "... while the State o f M ontana believes it has ju risd iction  [over the 
gasoline sp ill] pursuant to  applicable state laws over non-member fee lands w ith in  Ind ian  
Resetwations. the EPA has retained all hazardous waste au tho rity  under RCRA which applies 
to  “ Indian C oun try ” in Montana, [c iting 59 F.R. 2752, 2753] Furthermore, pursuant to  the 
Cooperative Enforcement Agreement between EPA and the State o f M ontana, the EPA has 
agreed to take tim e ly  and appropriate enforcement action for any vio lations o f RCRA which 
occur in “ Indian C o u n try ” w ith in  the State o f M on tana .” Letter from  [. M ark  S tahly to 
W illia m  Yellow tail dated July 6, 1995. The EPA is empowered to enforce state program 
recjuirements against regulated entities, however, in this case it declined to do so. W v c o ff Co. 
V . EPA, 796 F 2d 1 197 (W .D . Wash. 1986).
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mentioned in correspondence to Olympus that contaminated groundwater 

must be cleaned up to M C L levels. O f course, the lack o f cleanup standards 

cast a considerable doubt over whether C ity  Service would terminate its 

“ cleanup activities” before work was complete to ensure protection o f human 

health and environment. This concern was even more troubling given the lack 

of anv formal risk assessment at the site by the CSKT. Nonetheless, the 

CSKT declined to  pursue any further action (other than to receive m onitoring 

reports from O lvm pus)."

A C TU A L A N D  PO TEN TIAL LEGAL ISSUES 

It was up to Gerald M ille r and the Twetos to enforce anv property 

rights thev m ight have through the civil courts. A t the time they filed their 

complaints, it  became apparent that the potential legal claims revolved around 

common law: trespass, negligence, private and public nuisance, strict liab ilitv  

for an abnormallv dangerous activity, strict product liab ilitv  and negligent 

in flic tion  of emotional distress. W hile both M ille r and Tweto complaints in

In  Triba l a ttu rnev M arion  Yoder’s November 3, 1995, le tte r to Stephen Browm, the 
Tw etos’ a ttorney, she stated; “ I am advised by our experts that existing data does not warrant 
fu rthe r action bv the Tribes at this time, although we do not disagree that some degree o f 
hydro  carbon contam ination persists at the site.” It is interesting to  note that many Ind ian 
N ations have environm ental standards and seek to impose them in a spill which affects the ir 
lands. The Blackfeet N ation  has an environmental standard called “ pristine standard” as 
pris tine  is the original cond ition  o f the land, a ir and water as i f  it  were not po llu ted . T riba l 
T ra d itio n  and Custom  language taken from O ffic ia l T riba l and Blackfeet C o m m u n ity  College 
Com m ents to  C lean-Up Plan on March 30, 1995.
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Lake County D istrict Court, neither had pursued other legal remedies they 

m ight have, including claims based on the federal Resource Conservation and 

Recoverv Act (“ RCRA” ).'^

RCRA'"* gives individuals the right to file a civil action in  a 

federal district court w ith  jurisdiction over the subject matter and seek the 

imposition of civil penalties. A  precondition of filing any such suit, however, 

is that the individual give ninety (90) days prior written notice to the EPA 

Regional Administrator, the perpetrator and the state where the alleged 

endangerment may occur.

To establish a prima facie case, one must demonstrate that; (1) the 

alleged endangerment stems from a solid or hazardous waste as defined by 

RCRA; (2) the alleged endangerment creates conditions which may present an 

imminent and substantial endangerment"^, and (3) the defendant has

42 U.S.C. §6901-6992k.

"■* Resource' Consers^ation and Recovery Act, 42 U.S.C. §1601, et seq.

25

42 U.S.C. § 6 9 7 2 (a )(l)(B ). The courts have made exceptions to  th is notice 
re<]uirement when there is a danger that hazardous waste mav be discharged. H a lls trom  v. 
T illam ook C o u n ty . 493 U.S. 20 (1989).

2ft

To show im m inent endangerment, one need not show tha t actual harm  w ill occur 
im m édia telv as long as the risk o f threatened harm is im m ediatelv present. Im m inent 
endangerment may be declared at anv point in  a chain o f events i f  it mav u ltim a te lv  result in 
harm to  the public. The endangerment need not require a sliow ing o f actual harm ; rather, it 
means a potentia l or threatened harm -m uch the same as that which was perceived bv Gerald 
M ille r. Craig Lyle L im ited  Partnership v. Land O ’Lakes. Inc .. 877 F.Supp 476  (D .M in n .
1995). Th(' threat o f  harm mav he imm inent even if  the harm mav not occur fo r vears.
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contributed to or is contributing to such handling, storage treatment, 

transportation or disposal.''

In this case, we learned that spilled oil fits the description o f solid waste 

as defined in RCRA as: “anv garbage, refuse ... and other discarded material, 

including solid, liquid, semisolid, or contained gaseous material resulting from 

industrial, commercial, mining, and agricultural operations, and from 

community activities.” '® In addition, RCRA’s implementing regulations and 

especially 40 C.F.R. 261.2(a) defines solid waste as: any “discarded material” 

in turn defined as any material which has been abandoned. Part 261.2(b) 

states that materials are solid wastes i f  they have been abandoned bv being 

disposed of. Courts have held that petroleum product wastes fall under this 

definition, and are also actionable under the citizen’s lawsuit provisions.'”

U n ited  States v. Conser\^ation Chem. C o.. 619 F. Supp. 162, 194 (W .D . M o. 1985). A  
RCRA civil action, however, is not authorized to  recover the p rio r cost o f cleaning up tox ic  
waste that does not, at the tim e o f the lawsuit, continue to  pose an endangerment to  health or 
the environm ent. Meghrig v. KFC W estern. 116 S.Ct. 1251 (1996). In  M eghrig . the 
plaint i f f  sought damages from the former owners o f the property fo r the costs o f cleaning up 
oil contaminated soil. Thev termed these damages “ equitable res titu tion .”  The court stated 
that the p la in tiffs  were entitled  on lv  to the remedies allowed by the statute, which d id  not 
provide for damages for past cleanup costs. Past cleanup costs do not com ply w ith  the statute 
since they do not meet the requirement that there is an im m inent and substantial 
endangerment. T o  com ply w ith  this requirement, there must be a threat which is present now, 
even il the impact may not occur un til later.

Craig Lyle , supra.

42 U.S.C. § 6903(27).

Craig Lyle, n. 26, supra, at page 481. The Court stated that discarded materials 
include those no longer ser\'e the ir intended purpose and no longer wanted. A lthough
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Another important aspect o f a RCRA citizen lawsuit is that the court, in 

issuing any final order, mav award costs (including reasonable attorney fees 

and expert witness fees) to the prevailing or substantially prevailing party, 

whenever the court determines such an award is appropriate.^*^

Throughout the tenure of this lawsuit, M ille r emphasized his right to 

in itia te a RCRA citizen lawsuit in federal court even though the attorneys for 

C itv  Service merelv scoffed at such a threat. We believed, as did CSKT legal 

counsel, that such a lawsuit would have been viable in this instance, but onlv 

M ille r and the Tw^etos had standing to in itia te such an action.^'

In addition to bringing a RCRA action, Marion Yoder, an attorney w ith

petro leuni products are useful, petroleum that has leaked in to  soil or groundwater ceases to  be 
useful and cannot he used for its intended purposes. Zands v. Nelson. 779 F.Supp 1254 
{S .D .Cal. 1991 ), holds that solid waste is defined very broadly and can indude  anv discarded 
material, but not materials that are still useful products. The fact that a product m ight, at one 
point in tim e in  the past been useful is o f no benefit to those try ing  to  avoid lia b ilitv  under the 
RCRA citizen suit provisions once the p roduct’s usefulness lapses. C itv  Service, d id , at times, 
insinuate that much o f the gasoline which was in it ia lly  recovered (although it was recovered 
along w ith  soil, gravel, etc.), was still viable, and was therefore, still a viable p roduct. The 
Zands case held tha t once gasoline leaks in to  and contaminates the soil, it  is no longer a useful 
product. Zands, id. page 1262

42 U.S.C. §6972(e).

u

M ille r considered suing O lympus on RCRA violations. O lympus was essentially acting 
as a "response action contractor” during the remedial action taken on behalf o f C itv  Service.
In  order to  ascertain O lvm pus’ possible lia b ility , we looked to  the terms o f the Comprehensive 
Environm ental Response, Compensation, and L ia b ility  Act (“ CERCLA” ), 42 U .S.C. §9601- 
6675. L inder CERCLA, a response action contractor is exempt from lia b ilitv  and all o ther 
lederal laws for in juries, costs, damages, expenses, or other lia b ility  which result from  a release 
w h ic li is the subject o f the contractor’s activities, unless the release (or threatened release) is 
caused by the contractor’s negligence, gross negligence o r in tentional m isconduct. 42 U.S.C. 
§6o 10(a )(2 ). W e felt that we could not substantiate the burden o f showing one or more o f 
these three elements w ith o u t undu lv prolonging the lawsuit.
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the CSICT Legal Counsel’s Office, also suggested pursuing a claim under the 

O il Pollution L iab ilitv  and Compensation Act.’ " That Act lim its the amount 

o f damages that mav be recovered. The total liab ility  of a responsible party 

mav not exceed ( 1 ) for a tank vessel, the greater o f (A) $1,200 per gross ton; 

or (B)(1) in the case of a vessel greater than 3,000 gross tons, $10,000,000; or 

C )(ii) in the case of a vessel o f 3,000 or less gross tons, $2,000,000.

We believed that the problem of trying to use this law for damages 

revolved around trving to define C itv Service’s truck as a “ tank vessel.” 

According to the statute, a “ tank vessel” means a vessel “ constructed or 

adapted to carrv, or that carries, oil or hazardous material in bulk as cargo or 

cargo residue, and that: C) transfers oil or hazardous material in a place 

subject to the jurisdiction of the United States.

The Act allows a private ind iv idual to  seek cleanup costs fo r o il spills p rov id ing  tha t: 
“ each responsible partv  for a vessel or a fac ility  from  which oil is discharged, o r w h ich  poses 
the substantial threat o f a discharge o f o il, in to  o r upon the navigable waters o r ad jo in ing  
shorelines or the exclusive economic zone is liable for the removal costs or damages specified in  
subsection (b) that result from  the incident.” 33 U.S.C §2702(a).

u

There is case law that m ight support a find ing that C itv  Service’ truck  was a “ vessel” as 
defined in the Act. In  U n ited  States v. B un tin . (1976. DC Tenn) I I  ERC 1061, a 
hom eowner’s m otion to  dismiss a complaint by the U n ited  States pursuant to the 
hom eowner’s contention that a home fuel o il heating tank was not an “ offshore fa c ilitv ” as 
defined in 33 U.S.C. §! 321(a)(10) and therefore he was not liable for o il leakage in to  a 
navigable river, was denied. The Court noted that §31 I(b )( 1 ) provided that it was the po licv 
o f  th(' U n ited  States that there should be no discharges o f oil o r hazardous substances in to  or 
on the navigable waters o f the U nited  States. The C ourt said the fact that the hom eowner was 
not operating a commercial operation at his home had no effect on its ru ling. See also U n ion  
Petroleum Corp. v. U n ited States, (1980, Ct C l) 14 ERC 2072, wherein the C ourt found  tha t
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Another notable problem was the three (3) year statute o f lim ita tion  for 

damages which runs from the date of the loss or when connection of the loss 

u ith  the discharge is reasonably discoverable w ith the exercise of due care.

The three vear lim itations statute also applies to recovery o f removal costs, 

three vears after completion of the removal action.

DAMAGES

From the inception of filing the lawsuit against C ity  Services, we had no 

doubt whatsoever about defendant’s liab ility  for the spill. The more complex 

issue would be the amount o f damages attributable to C ity  Services and Beall, 

or in the event we obtained no concessions from either, the amount of 

damages which the jury would find.

As stated above. M iller and C ity  Services each had appraisals prepared. 

These appraisals created a framework w ith in  which to begin calculation of 

total damages. Although it  came as a surprise when C ity  Service’s appraiser 

came in w ith a higher pre-spill valuation on M ille r’s propertv than M ille r’s 

appraiser, we knew that there was still quite of b it o f work to be completed.

w hrn  vaiKials opened valves on two railroad cars that had previously been filled  on an o il 
le rn iina l and d is tribu tion  facilitv, and which resulted in discharge o f about 60,000 gallons o f 
fuel ' >il, part o f which reached a navigable waterway o f the U n ited  States, the o il discharge 
occurred from an “ onshore fac ility ” owned or operated by the term inal.

u

T i  U.S.C. §271 7(f). Because o f the tim e periods involyed. M ille r ’s best bet was to  sue 
to r n 'coverv o f removal costs.
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Although we thought that there would be a permanent property loss because 

of the spill, C itv  Service continued to maintain its position that time would 

attenuate the effects o f the spill.

A major element o f M ille r’s argument included the concept o f “ stigma” 

which refers to the pecuniary effect caused by an environmental “ occurrence” 

on propertv. To substantiate the fact that M ille r’s property had suffered a 

“stigma,” we began assembling names of experts who would assist us in 

showing a jurv how the gasoline spill had created a public perception o f 

possible risks which thereby reduced or eliminated the property’s value. 

Measuring the impact of stigma is more complex than measuring the impact o f 

physical damage, although the best circumstances for assessing possible effects 

occur w ith  residential properties where an active market exists for allegedly 

stigmatized houses. The market data permit the question of potential impact 

to be resolved through statistical and economic analysis rather than subjective

“ The meaning o f the term “ stigma” has changed over tim e and has been the subject o f 
much debate. In some instances, the term  is used to  indicate a decrease in, o r loss of, p ropertv  
value due to a perception that the property poses health or safety risks. In  o ther instances, 
stigma is used to refer to  a decrease in, or loss o f p roperty value caused bv fear tha t a p ropertv  
owner may face fu tu re  cleanup lia b ility - fo r  example, as a result o f a government enforcement 
act ion or a th ird -p a rtv  claim. However defined, stigma can stem from actual contam ina tion  on 
o r near the propert\'-even  when no actual o r potentia l environmental threat exists.” Davis 
and Longo, Stiptui Drmuiges in Eiiviroiimaitnl Cases: Developing Issues and Implications for Industrial 
and Commercial Real Estate Transactions, 2 6  ELR 10345 (Julv, 1995). In order to protect one ’s 
client trom  lia b ility  fo r fu ture  governmental actions and/or th ird  partv suits, all final m utua l 
releases must fu lly  cover this possibility and hold  you r client harmless from  anv such lia b ility .
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judgment.^”

In their writings. Wise and Guthrie stress that the goal in damage 

estimation is to determine what would have happened “but fo r” the alleged 

problem. In order to do so, they say a “baseline” must be established to 

satisfy the following two criteria:

•  The baseline must not be affected by the impact; and

•  Property value trends in the allegedly affected area (the subject 

area) must exhibit a predictable relationship to the baseline “but 

fo r” the potential impact.

According to most commentators, the loss of real property market value is 

measurable bv objective and well-established testing techniques such as 

appraisals or on a hedonic regression analysis.

The basic idea behind measuring damage through appraisals is to 

analyze price differences in comparable properties. Because the properties are 

comparable, differences in the prices then indicate possible damage from 

stigma. Estimates of damage derived from this approach are often very precise 

because of the large amount o f detailed information on the propertv.

A hedonic regression analysis is often performed bv an economist using

W ise and G uthrie , Correct Estimation of Stigma Damages: Avoiding the Pitfalls, as 
presented at the Defense Research Institu te  Inc.’s Environm ental and Chemical Exposure 
Seminar in  Baltim ore, M D  A pril 20-21, 1995.
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market sales data to reflect the buying public’s reaction to the revelation that

particular properties have been affected by close proxim ity to a toxic waste

dump or spill. Hedonic analvsis evaluates the contribution of each feature to

the value of the whole. This can be accomplished statistically using regression

analvsis to estimate coefficients in the following type of model:

Value = a + b (squarefeet) + c (bedrooms) + d (bathrooms) + e (location)
+ ... + unexplained

The estimated values of the coefficients {a, b, c, d, e,...) indicate the marginal

contribution to the value from an incremental change in each feature.

In most cases, those whose conduct cause stigma damages appear to

consider it unfair that they should have to pay for this intangible damage

caused bv the “unfair” public perception o f the disadvantages o f liv ing near a

waste dump or s p ill.R o is m a n  and Mason explain the effect o f “ stigma” on

the homeowner:

“ One consequence o f the interference may be a large loss in 
market value. The drop in market value, in turn, impairs the 
owner’s ability to sell the property at a fair price, obtain home 
financing, or otherwise freely use his property. This too 
substantiallv and unreasonably interferes M th  one’s property, as 
the right to alienate property is as much an attribute of

17
Roisniaii and Mason, Nuismicc and the Recovery ofStignia Damages: Eliminating the 

i'.oufnsion, 26 ELR 10070 (Febntarv, 1996). Mason and Roisman point out that the same 
porpet rators who scoff at tiie  recovery o f “ stigma” damages, “ would fight v igorously i f  they 
were to ld  that tlie y  could not list the ir “goodw ill” on the ir balance sheets or i f  expenditures for 
goodw ill advertising were disallowed as ord inary and necessary business expenses under the 
Interna l Rex'enue Code.”  26 ELR 10071.
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ownership as the right to barbeque in the baci<yard or open a 
window on a warm night.

In most cases of environmental contamination, there is simply no 
scientific certainty o f safety, at least not for many years, and the 
decline in market value is long term. The reason for the 
prolonged uncertainty is apparent. Toxic emissions in the air 
and massive discharges in to  the groundwater are, by nature, 
d ifficu lt and often impossible to demarcate. One d ifficu lty  lies in 
the lim itations of scientific technologies. Even the best 
technology cannot predict the migration of contamination w ith  
absolute certainty, nor can i t  achieve a complete cleanup in  the 
sense that the site w ill be returned to the condition it  was in  
before the contamination. In the typical property damage case, 
the scientific community is simply unable to provide assurance 
about the long-term effects of exposure to the contaminants on 
the health o f the residents.^®

As the result of rounding up a list o f potential expert witnesses, we 

found out that the practical effects o f a gasoline spill on a residential property 

can be significant. We lined up a mortgage broker from Bigfork who would 

testify that the capability o f either refinancing or obtaining a new loan for a 

purchaser would be minimal. We talked w ith  the general counsel o f a title  

insurance company who said that there would be a cloud on the title  o f the 

property until the title  company could definitively ascertain the environmental 

state of the property. We also obtained an appraisal which found that the 

property, for all practical purposes, had little  or no value other than the

26 ELR 10073.
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salvage value o f the residence and building remaining thereon.^” W e also 

discussed the propertv’s relative value w ith other area real estate brokers who 

agreed that the value of the property had been affected, whether through 

actual contamination, or stigma.'” '

In addition to stigma damages, o f course. M ille r should be entitled to 

compensation for damages sustained by him and those incurred by his 

propertv.^' Because M iller suffered physica l' and mental anguish as the 

result of the gasoline spill, we also included a claim for negligent in flic tion  o f

Tn in  Stuckev is a reputable appraiser and his final report greatly assisted us w ith  
M ille r ’s case, a lthough I tend to disagree w ith  his bottom  line. Am ple evidence tends to 
support the fact that the effects o f the gasoline spill were being attenuated over tim e  and tha t 
the site w ould  eventuallv restore itse lf to a reasonable level, although never the same as p rio r 
to the accident. I believed all along that the property had value and that M ille r could have 
sold it to  someone, although that value w ould have been less than comparable homes in  the 
area, at least for awhile.

40

“ Damage to  real property has both an individualized and a market com ponen t...[T ]o  
S(')ine extent, the values o t all p roperty [in  the identified area are] adversely im pacted the 
moment the marketplace learn[s] o f the release o f these toxins. That is true w hether o r not 
the P la in tiffs  p roperty has in  fact been physically affected at a ll.” Escamilla v. Asarco. Inc ..
No. 01 C V  5716. slip op. (D . C t. Colo.. Denver C ounty  Apr. 23, 1993; and BLxbv Ranch Co. 
V. Spectrol Elecs. C o rp .. No. BC052566. slip op. (Cat Super. C t. Los Angeles C ounty , Dec.
13, 1*1^3). wherein the ju ry  awarded damages for “ permanent post-cleanup stigm a” based on 
an expert’s conclusion that property would carry a stigma discount after restoration.

41

“ Everv' person who suffers detriment from the unlawful act or omission o f another may 
recoviT from the person in fault a compensation therelor in money, which is called damages.” 
M o n t. Code Ann. §27-1-202.

42

Approxim ate ly two years after the gasoline spill. M ille r began suffering from  asthma. 
M ille r had never had any trouble w ith  asthma-related symptoms previous to the gasoline spill.
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emotional distress in the complaint against C ity  Service, potentially en titling  

M ille r to an award of damages for emotional or mental distress/^

SETTLEM ENT

From the inception of the lawsuit, C ity  Services was reluctant to  come 

to the table and propose settlement, relying instead on a combination of 

delay; an argument that the spill was cleaning itself up; and its insistence that 

the whole matter would not have occurred but for the negligence of Beall in 

manufacturing a defective dolly.

However, the court rules applicable to this particular lawsuit, combined w ith  

the possibility o f a bad faith claim against the insurer for failure to use 

reasonable efforts to settle a claim, mandated that the Defendants made good 

faith efforts toward settlement.^'*

In this case, liab ility  was quite clear; C ity  Service’s actions or inactions 

had caused the gasoline spill on Gerald M ille r’s property. C itv  Service sought 

to bring in a th ird  partv, Beall, in an attempt to effectuate contribution from 

them for the accident. C ity  Service never claimed, however, that anything 

occurring before, during or after the gasoline spill was in any way attributable

M o n t. C( )dc Ann. §2 7-1 -■? 10.

44

iV lnnf. Code Ann. §33-18-201 disallows practices bv insurance companies wherein 
they “ neglect to  attem pt in good la ith  to elfectnate prom pt, fair and equitable settlements o f 
claims in which lia b ility  has become reasonably clear.” §33-1 8-201 (6).
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to  Gerald M ille r’s actions or inactions/^ Therefore, the liab ility  was clear and 

the burden of attempting to settle the case in good faith shifted to C ity  

Sen'ice and, secondarily, to Beall plus Beall’s insurance carrier.

In addition to a possible claim of bad faith that C ity  Services’ insurance 

carrier had delaved attempting to settle the matter^^, the Local Rules o f the 

Fourth Judicial D istric t o f the State of Montana became applicable when Lake 

County Judge M cNeil had to recuse himself after appointing Missoula D istric t 

Judge Ed McLean in his stead.^' The Local Rules of the Missoula D is tric t 

Court mandate that a settlement master be appointed by the parties, or, i f  

they cannot agree, then by the judge. The appointee then would act as 

settlement master during a mandatory settlement proceeding which takes 

place between all parties to the lawsuit.

45

Judge McLean awarded partia l summary judgment against C ity  Services on negligence 
p<T st\ lind ing  that C itv  Sers'ice had vio lated many state, federal and local environm ental 
statutes when it spilled the gasoline. See discussion below.

46

As stated herein, there was no question about C ity  Service’s lia b ilitv  for the gasoline 
spill. Nonetheless, C itv  Service’s attornev attem pted to delav u ltim ate  settlement in  this 
m atter bv insisting that the results o f the gasoline spill were m inim al and final cleanup w ou ld  
occur short tv, based on O lvm pus’ cleanup efforts. Therefore, it was first necessary fo r M ille r 
to  hire another environm ental engineering firm  to  solidifv' his position that the sp ill affects 
were longer term and greater in magnitude. W e also considered the fact that we were not 
in form ed about 4.223 gallons o f gasoline spilling (rather than 1,500) u n til tw o years after the 
lawsuit began another example o f bad faith by C ity  Service’s insurance carrier.

47

Judge M cN e il’s son, Charles, is a partner w ith  G arlington, Lohn &  Robinson, the firm  
handling the Tweto claims and was the partner in  charge o f the Tweto tria l. H is father had to  
recuse himselI from  the case and appointed Missoula C ountv  D istric t C ourt Judge Ed McLean 
to hear it.
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Although the Plaintiffs attempted to set up a settlement procedure,

C itv  Ser\nce seemed to drag its heels by sometimes indicating that i t  d id not 

have a list o f the available settlement masters (a list is published by the Clerk 

o f the Court); and at other times, by not agreeing on which settlement master 

would work. The parties finally selected Robert Emmons, a respected sole 

practitioner who had been in practice for manv years in Great Falls.

When the settlement conference fina lly took place there was great 

dispart tv  between many of the parties. The Twetos, an older couple, desired 

to move out o f their home and wanted fu ll payment for the value o f their 

home (but for the spill) along w ith d a m a g e s .O n  the other hand, Gerald 

M ille r wanted to stay in his home which he had bu ilt w ith  his deceased wife in 

I 964; and he sought payment for damages done to his property and to his 

p e r s o n .D u r in g  the settlement conference, the Twetos requested damages in

4 S

Ms. Tw eto, w lio  is 69 years old, was both psychologically and physically affected bv 
the gasoline spill. Because o f an elevation difference between the M ille r residence and the 
Tw etos' property, a greater amount o f gasoline m ight have ended up on the Tw etos’ property. 
In any event, the fumes emanating from the gas made Ms. Tw eto seriously ill.

40

Gerald M ille r ’s wife passed away some tim e ago and it was his desire tha t her u rn  and 
us be buried together on the property.
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an amount 267% greater than that requested by Gerald M iller. During tria l, 

however, the Twetos lowered their settlement demands.

The settlement conference lasted an entire day, and at the end it  was 

apparent that the Twetos stood little  chance of settling their claims. I t  also 

became apparent that Gerald M ille r’s claims could be settled w ith in  certain 

parameters. As of the date of this paper, Gerald M iller’s claim has been 

settled and he has received fu ll payment from both Beall and C ity  Services.

The settlement w ith  Beall occurred quicldy, but C ity  Services’ proposed 

Settlement Agreement elicited several comments from Gerald M ille r and his 

attorney. Eventually these matters were worked out in full w ith  C itv  Service 

and Gerald M ille r’s case has been dismissed w ith  prejudice.

On March 21, 1997, Judge McLean ruled on the Tweto’s M otion for 

Summary Judgment wherein the Twetos argued that there were violations of 

numerous state, federal and tribal environmental laws, maldng C itv  Service 

liable for negligence per sc.-' C ity  Service did not dispute that all o f the

50

Because Gerald M ille r settled his portion  o f the law'suit and both Beall and C itv  
Services' recjuired that all settlement amount remain confidentia l, it is not possible to  discuss 
exact numbers in this thesis.

51

Lhtder M ontana law, the elements o f negligence per se include: ( 1 ) the defendant 
vio lated a particular statute; (2) the statute was enacted to protect a specific class o f persons; 
( ! )  Plaint i l l  is a member o f that class; (4) the p la in t if f  s in ju ry  is the sort the statute was 
enacted to  prevent; and (5) the statute was intended to regulate a member o f defendant’s 
class. H is lo p v . Cady. 261 M ont. 243, 247, 862 P .2d388 , 391 (1993).
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elements of negligence per se and a nuisance per se claim were satisfied, based 

on contamination of the Tweto’s property in violation of state, federal, and 

tribal environmental laws. According to the Court, C ity  Service “ cannot deny 

that the gasoline spill from its tanker violated numerous contamination 

provisions, federal, state and tribal, enacted for purposes of protecting 

innocent victims from such contamination.” ^̂  fudge McLean found the 

Twetos entitled to partial summary judgment holding C itv  Service liable for 

their damages, leaving for tria l the issue of whether Beall had to share that 

liab ilitv  and the amount o f damages to which the Twetos were entitled.

On April 10, 1997, the Twetos and their counsel went to tria l against 

Citv Service and Beall. A  12-0 jury awarded them $190,000 for property 

damage and $250,000 for bodily in jury and emotional distress caused by the 

gasoline spill on their property. The jury rejected negligence and product 

liab ility  claims against Beall on C ity Services’ claim that the spill occurred 

because Beall had manufactured a defective trailer reach tube. Therefore,

Beall was found to have had no responsibility whatsoever for the gasoline spill. 

The jtuy- also found that C ity  Service’s negligence and the nuisance which it  

created were substantial factors in the Twetos’ damages. The jury believed

lu(lg(' E(i M cLean’s O pin ion and Order dated March 2 1, 1997, page 3.
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that C itv  Service trespassed on the Twetos’ property and the trespass was also 

a substantial factor in their damages.

Finallv, the jurv found that C ity Service had ongoing responsibility for 

continuous environmental remediation and clean-up costs.

According to a submitted report, the Twetos had demanded the sum o f 

$750,000 during the tria l and pretrial offers were $100,000 from C ity  Service 

and S150,000 from Beall. As of the date of this paper. C ity  Services has 

expressed its desire to appeal the judgment. C ity  Service has cited as grounds 

for the appeal that the damages awarded for the Twetos’ pain and suffering 

should not have been awarded because the Twetos failed to include a claim for 

negligent in flic tion of emotional distress in their complaint; and that the 

amount of damages awarded for same ($250,000) was too high. I t  m ight be 

advisable for the Twetos’ attomevs to suggest to the attorneys for C ity  Service 

an argument that C ity  Service was guilty o f bad faith negotiation throughout 

the litigation and, as a result, the Twetos intend to in itia te a lawsuit alleging 

bad faith against C itv  Service. The damages awarded to the Twetos seem fair 

and reasonable, in this author’s view.”

C ity  Sewice d id  not appeal and paid the Twetos the fu ll amount o f the judgm ent.
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CONCLUSIONS

There are several conclusions that one can draw from this long and 

dranm-out experience. Primary among them is that the defense in any such 

case, unless up against the proverbial wall, w ill attempt to greatly lengthen the 

time periods involved in anv similar lawsuit.

I have tried to ascertain what I might have done differently; what could 

I have done to speed up this process? I have considered the effect o f filing  

both the state (common law) action along w ith a federal lawsuit based on 

RCRA violations. Although this action m ight have helped to speed the 

process’'', both are merely civil matters brought in different jurisdictions.

Adept defense counsel could probably delay both cases for a period o f time, 

however, it  is this author’s experience that the Federal Courts are more time 

efficient and that Federal Judges and/or magistrates do not easily put up w ith  

delay stratagem.

Perhaps the best alternative to litigating this case requires increasing 

the degree of involvement o f the government entity w ith  primary jurisdiction 

over the spill. Here there was a preliminary question among state, federal and 

tribal authorities about who had primary jurisdiction over this spill, which

RCRA daims must be filed in Federal D istric t Courts and allow an award o f a ttorney 
lees to the victor.
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occurred on land normally overseen by the CSKT tribe. Somewhere during 

the earlv phases of the case, the lines of authority became blurred and this 

spill fell through the cracks. CSKT demonstrated no forcefulness when it  

came to clean up, and also demonstrated few definitive clean up standards or 

anv direction toward final remediation of the spill. The federal authorities 

could take no action because o f the jurisdictional dilemma in which they 

found themselves and the CSKT apparently had little  or no interest in the 

matter. The onlv real response p la in tiff came when p la in tiff in itia ted contact 

w ith the tribe, not otherwise. Therefore, all parties involved had to fend for 

themselves w ith no direction from CSKT.

W ithou t adequate Icnowledge of relevant law, neither Gerald M ille r nor 

the Twetos stood a chance against C itv  Service and Olvmpus. C itv  Service 

had Olvmpus oversee clean-up over a long period of time, during which 

members of the Olvmpus team developed a strong rapport w ith  Mr. M ille r 

and the Twetos. This relationship harmed the plaintiffs bv inducing the 

latter to wait un til the statute of lim itation was about to expire before seeking 

th ird  partv advise. Because of the time periods involved at that late time, the 

onlv path open to either P la intiff was to file a lawsuit. Immediately after filing  

the lawsuit, the Plaintiffs began feeling anger; they were upset because they 

did not know the extent o f the damages to their property and they were upset
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because thev thought that Olympus had misled them throughout the clean-up 

process. On the other hand, had the Plaintiffs received some sort o f direction 

(which could arguably have been supplied by the proper state or federal 

authorities), thev might have understood what their rights were at an earlier 

stage of the clean-up, thereby enhancing the likelihood of settling the matter 

outside a court o f law.^^

Once the attomevs became involved in the lawsuit, there was little  

likelihood of a quick settlement. The attorneys first had to assay their 

respective legal positions (while learning more about certain technical and 

legal aspects of environmental spills) and then the attorneys had to go 

position themselves accord!nglv-thev had to represent their clients zealously 

while, at the same time, endeavoring to establish a “ clucldng order” wherein 

each attornev ascertains his position in the power structure at work in anv 

particular lawsuit. The author finds this exercise to be an intricate part o f the 

in itia l stages of most lawsuits.

Bv the time the attorneys have exhausted this stage o f the lawsuit, the 

parties are sufficiently distrustful of the other thereby assuring continuing 

litigation which in turn, inevitably produces more attorneys fees for defense

Plain!itfs each hired an attnrney, and that attornev iiad to  he paid. It is a is tom ary  in  a 
(nrt  .action such as this tor the attorney to take the m atter on a contingency basis in  which case 
tile  attorney might receive a fee equal to 25-3.3.3.3% o f the judgment/settlement. Therefore, 
the in jiin 'd  parties receive less than the reported judgments.
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counsel and further delays possible settlement negotiations.^'’

The M ille r case is an example of the defense tactics which p la in tiffs  

counsel might expect in an environmental lawsuit. Therefore, not only is it  

important for a potential p la in tiff in an environmental lawsuit to  plan strategy 

prior to filing a complaint, it  is also important to educate oneself on 

environmental damage and applicable cases and statutes pertaining thereto 

from the moment a potential p la in tiff discovers the environmental damage. I f  

Gerald M iller had been more aware of his legal rights from the time he 

discovered the gasoline spill on his property, the chances are good that he 

could have avoided a prolonged lawsuit; he could have asserted his rights at a 

earlv stage which would have set the direction for other parties to the lawsuit. 

More importantly, i f  Gerald M iller would have been offered direction from a 

viable governmental entity, it  is this author’s view that this matter could have 

been resolved much quicker, even possibly avoiding a lawsuit.

R EC O M M EN D ATIO N S 

How does one assert ones’ position when one is not aware of what 

rights one m ight have? M inimally, I th ink  it  is important for the 

governmental agencies w ith  jurisdiction over environmental damage to provide

DeleTise counsel in cases such as this, are usually hired bv the defendant’s insurance 
company and are paid on an hourly basis.
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involved parties w ith information regarding their respective rights and 

responsibilities.^' When Ï asked Gerald M ille r what he would have done had 

he understood the full extent o f his rights, he indicated that he would have 

asserted more forcefulness at an earlier stage of the transaction. T imely 

assertion of p la in tiffs  rights along w ith  assistance from a viable governmental 

en titv  can lead to a quicker settlement which, in this author’s view, is both 

economicallv and emotionally beneficial for all inyolyed parties.

I also suggest amendments to existing enyironmental-related statutes 

wherein all persons/entities involved in environmental spills/occurrences are 

made responsible for supplying certain information to aggrieved parties. This 

information could be in summary form, however, legislation should mandate 

suppKing it to aggrieved parties w ith in a certain time period following the

occurrence.’^

Generally, this informational package should include references to 

applicable state and federal statutes as well as summary information about 

common laŵ  remedies and how  ̂they m ight protect aggrieved persons. I t  

should also contain information about applicable statutes which m ight lim it

57

T liis  might be a goed project for interested environmental studies students and/or
o ilie r  environm ental activists.

5%

In a gasoline spill such as this, the in form ation  should he delivered to  the po ten tia llv - 
in jn n 'd  party  w ith in  th ir ty  (30) davs follow ing the ocairrence.
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the aggrieved person’s rights to bring legal action {such as applicable statutes 

o f lim itations) and information regarding the fact that one or more state or 

federal agencies might have jurisdiction over the spill/occurrence and that 

these agencies should be contacted immediately.

A notation (preferably in larger, boldface print) that aggrieved persons 

might have certain legal rights which they must exercise w ith in  certain time 

periods, or, failing to do so, thev might lose should also be a requirement.

Finallv, the law should have some teeth; such as an increased fine, 

penaltv or provisions for increased damages for those who do not comply w ith  

the notice requirements. The law could also provide for attorney’s fees to be 

awarded to the prevailing party for failure of one of the parties to comply w ith  

its provisions. I also suggest a new law wherein the issue of damages evolving 

out of an environmental spill/occurrence must be submitted mandatory 

arbitration w ith in  one-hundred eighty (180) days from the occurrence’  ̂ i f  the 

possibility exists that (1) the partv accused of the spill/occurrence may be 

found guilty o f negligence per se"''-, and/or (2) The responsible party may be 

found liable for the spill/occurrence prior to or during trial; and/or (3) The

Although t liis  is an arb itrary number o f days, the time lim it should not exceed a 
rt'asonable period o f lim e  after the spill/occurrence.

See disaission o f negligence per se in footnote 51. supra.
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responsible paitv(ies) do(es) not deny responsibility for the spill/occurrence 

but is merely contesting the amount o f damages.

This statute must also have teeth. The legislature might provide for 

additional penalties and/or sanctions for failure to comply w ith  the law, 

including an award of attorney’s fees and costs to the prevailing party. The 

prevailing partv must also be able to enforce an arbitration award in  a court o f 

competent jurisdiction.

Lastly, the applicable state statutes covering imposition o f costs which 

are awarded to a prevailing party should be amended so as to allow recovery o f 

certain costs expended in prosecuting/defending an environmental 

spill/occurrence. Allowable costs should include recovery of independent 

studies/reports and related expert witness costs obtained by a partv, so long as 

said studies/reports were prepared bv said party in anticipation of 

arbitration/litigation and the court, finds that said expenditures were necessary 

in order to fairly represent to the court/jury/arbitrator the amount o f damages 

incurred as the result o f said spill/occurrence.'^’

At
III M ontana, costs are recoverable by the prevailing partv  in an action for the recovery 

o f real p roperty or damages thereto. M ont. Code Ann. §25-10-101. The costs which are 
generally allowable in M ontana include but are not lim ited  to  the expenses o f taking 
depositions, the legal fees o f witnesses, the legal fees o f pub lication, and such other reasonable 
and necessary' expenses as are taxable according to  the course and practice o f the court o r by 
express provision o f law. M ont. Ann. Code §25-10-201. C urrently, in some cases, the court 
has the discretion to  award costs, however, the court must not abuse its discretion in doing so. 
M o n t. Code Ann. §25-10-103.
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OLYMPUS SPILL RESPONSE AND SITE MONITORING 
ACTIVITY REPORT DATED NOVEMBER 3, 1992
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1.0 INTRODUCTION

This report summarizes the site cleanup activities and environmental 
monitoring of a gasoline spill that occurred at Yellow Bay, Montana on 
September 16, 1992. The report is organized into sections that discuss the spill 
response actions and site monitoring activities of Olympus Environmental for the 
period from September 16, 1992 to October 3,1992. Section 2.0 describes the 
spill location, size, and principal responsible parties. Excavation and trench 
sampling activities, as well as analytical results for soils are discussed in Section 
2 . 1.

A description of the surface water conditions, water sampling locations, 
and analytical results for surface water are provided in Section 2.2. Laboratory 
results for local drinking water supplies are presented in Section 2.3. Soil boring 
and ground water monitoring activities are described in Section 2.4. This 
section includes analytical results for ground water samples, as well as a 
description of the subsurface stratigraphy and aquifer. Conclusions are 
presented in Section 3.0 and recommendations in Section 4.0.

2.0 SPILL RESPONSE AND SITE MONITORING ACTIVITIES

On September 16, 1992 Olympus Environmental, Inc. responded to a 
gasoline spill on Montana State Highway 35, at Yellow Bay, Montana, that 
resulted from the overturning of a City Service, Inc. tanker tmck (Figure 1). An 
estimated 1,500 gallons of gasoline were released by the tanker. Local 
emergency services, the Montana State Disaster and Emergency Services 
(DES), tribal officials from the Confederated Salish and Kootenai Tribes and 
personnel from City Service, Inc. were all represented at the site.

The gasoline tanker truck had overturned on the east side of the highway, 
and released product that flowed down-slope into Flathead Lake via a network of 
streams, culverts and cisterns (Figure 1). Tribal officials employed sorbent 
booms to contain the spreading of the product on the lake water surface. A ditch 
located on the east side of Highway 35, at the point of release, contained an 
estimated 3-5 inches of free product This free product was suction pumped by 
Cities Service into a standby tanker truck. The remaining product within the 
overturned tanker was also pumped into the standby tanker truck.

A local emergency response team washed the gasoline off the surface of 
Highway 35 with high-powered streams of water. In order to restrict the spread 
of gasoline in the subsurface, soil was excavated from the gasoline filled ditch 
along the east side of the highway. Local residents, with homes down-slope of 
the spill, were contacted and warned not to drink their household water. The 
excavation trench was dug and the soil was hauled away by truck for stockpiling.
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A local contractor, Jenson Excavating, dug the trench and the firm of McElroy & 
Wilkin. Inc. transported the dirt. A total of 22 truckloads of soil were hauled to 
City Service property in Kalispell, Montana.

2.1 Excavation

The excavation trench was dug on the east side of Highway 35 on 
September 16, 1992. Dimensions of the trench were approximately 150 feet in 
length, 6 feet in width, and 4 feet in depth (Figure 1). A reverse siphon dam was 
installed on the north end of the excavation to prevent further surface runoff of 
the product contained in the trench. Culverts are located at either end of the 
excavation which drain surface runoff water from the east side of the highway 
downslope to the west.

The original excavation trench was deepened on September 21, 1992. 
Sorbent pads that had become saturated with product were removed, and clean 
sorbents were placed in the excavation and sump. After the trench was dug, a 
snow fence and flagging were installed to warn motorists and prevent enb-ance 
into the excavation. On October 1,1992 the remaining saturated sorbent pads 
were removed from both the excavation and thç Yellow Bay area on Flathead 
Lake.

2.1.1 Soil Sampling

On September 17, 1992 soil samples were collected from the east and 
west walls of the excavation (Figure 2). All samples were collected under the 
guidance of the Olympus quality assurance and quality control program for field 
sampling of soils (Appendix A). A thin (quarter-inch) layer of gasoline was 
observed on the surface of water that filled the trench at a depth of 3 feet during 
sampling. Sorbent pads were used to cleanup this free product. Additional soil 
samples were collected from the excavation on Septemlser 21, 1992 after it was 
deepened.

2.1.2 .Analytical Results for Soils

Selected soil samples from the excavation were sent to the laboratory and 
analyzed for benzene, toluene, ethyibenzene, and xylenes (BTEX), according to 
ERA Method 8020. All soil samples were screened in the field for the presence 
of hydrocarbons with the TIP II photo-ionization detector, calibrated to 
Isobutylene, and according to the headspace method. Table 1 summarizes the 
results of the laboratory analyses and field screening for soil. The laboratory 
analytical data is included in Appendix B.
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Sample
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Sample Sample ---------------------*-----------
ID Date Benzene Toluene

-ug/g{ppm)-
Ethyylbenzene Xylenes Total BTEX TPH __TIP_H^

Excavation Floor 
West Sidewall 
East Sidewall 
East Sidewall 
West Sidewall 

Middle East Sidewall 
Base East Sidewall 

Middle East Sidewall 
Base East Sidewall 

Middle East Sidewall 
Base East Sidewall 

Middle East Sidewall 
Base East Sidewall 

Middle East Sidewall 
Base East Sidewall 

Middle West Sidewall 
Base West Sidewall 

Middle West Sidewall 
Base West Sidewall 

Middle West Sidewall 
Base West Sidewall 

Middle West Sidewall 
Base West Sidewall 

Middle West Sidewall 
Base West Sidewall 

Excavation Floor 
West Sidewall 
East Sidewall 

South of Stream 
South of Stream 
Base of Culvert 

Between Two Culverts

4215-1 9/16/92 NA NA NA NA NA NA 450

4215-2 9/17/92 NA NA NA NA NA NA 400

4215-3 9/17/92 NA NA NA NA NA NA 60

4215-4 9/17/92 NA NA NA NA NA NA 580

4215-5 9/17/92 NA NA NA NA NA NA 425

4215-6 9/17/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 14

4215-7 9/17/92 <0.20 <0.20 <020 0.21 <1.0 NA 440

4215-8 9/17/92 NA NA NA NA NA NA 20

4215-9 9/17/92 NA NA NA NA NA NA 180

4215-10 9/17/92 NA NA NA NA NA NA 280

4215-11 9/17/92 NA NA NA . NA NA NA 440

4215-12 9/17/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 5

4215-13 9/17/92 NA NA NA NA NA ' NA 9

4215-14 9/17/92 NA NA NA NA NA ■ NA 3

4215-15 9/17/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 2

4215-16 9/17/92 NA NA NÂ NA NA NA 4

4215-17 9/17/92 NA NA NA NA NA NA 6

4215-18 9/17/92 <0.20 6.2 9 41 56.4 NA 589

4215-19 9/17/92 NA NA NA NA NA NA 413

4215-20 9/17/92 NA NA NA NA NA . NA 520

4215-21 9/17/92 NA NA NA NA NA • NA 240

4215-22 9/17/92 NA NA NA NA NA NA 170

4215-23 9/17/92 NA NA NA NA NA NA 390

4215-24 9/17/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 53

4215-25 9/17/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 249

4215-26 9/21/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 4

4215-27 9/21/92 NA NA NA NA NA NA 6

4215-28 9/21/92 NA NA NA NA NA NA 5

4215-29 9/21/92 NA NA NA NA NA NA 130

4215-30 9/21/92 <0.20 <0.20 <0.20 0.28 <1.0 NA 16

4215-31 9/21/92 <0.20 0.44 <0.20 0.78 <2.0 NA 180

4215-32 9/21/92 <0.20 <0.20 <0.20 <0.20 <1,0 NA 7
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Description

Sample
ID

Sample
Date Benzene Toluene

— ug/o(ppm)—  
Elhyylbenzena Xylenes Total BTEX TPH TIP II

West Sidewall 4215-33 9/21/92 NA NA NA NA NA NA 11
East Sidewall 4215-34 9/21/92 <0.20 <0.20 <0.20 <0.20 <1.0 NA 10
West Sidewall 4215-35 9/21/92 <0.20 0.38 0.44 1.8 <3.0 NA 240
East Sidewall 4215-36 9/21/92 NA NA NA NA NA NA 7

Monitor Well #1 81. 3-4' 9/29/92 NA NA NA NA NA <2.0 32
Monitor Well #2 82. 3-4' 9/29/92 NA NA NA NA NA <2.0 2
Monitor Well #2 82. 8-9' 9/29/92 NA NA NA NA NA <2.0 210

NA= Not Analyzed

■D
CD

C / )
C / )



Sample 4215-18 contained the highest BTEX concentration of any 
excavation sample. This sample vras collected from the middle of the west wall 
of the excavation on September 17th. Soil samples collected on September 21. 
1992 showed both lower TIP II readings and BTEX concentrations. These data 
indicate that the majority of gasoline contamination was removed.

2.2 Surface Water

The residential property sites affected by the spill are located on the 
eastern shore of Flathead Lake. A steep slope drains the hillside immediately to 
the east of the lake shore and across Highway 35. Surface water runoff drains 
downslope to the west, towards the lake, and occurs through a network of 
culverts, water lines, cisterns, and small streams. Numerous small springs and 
bogs are evident downslope along the lake shore.

The release of the gasoline spill, coupled with the flushing of the product 
off the highway by emergency crews using high-powered hoses, caused rapid 
product runoff downslope through the existing drainage network. Residents 
affected by the spill obtain their drinking water either from wells or from cisterns. 
Water lines of PVC plastic, located upslope from the spill point, supply water to 
the cisterns \Atiich are downslope on the west side of Highway 35.

2.2.1 Surface Water Sampling

Ail surface water samples were collected under the guidance of the 
Olympus quality assurance and quality control program for field sampling 
(Appendix A). Surface water samples were collected from the stream north of 
the Tweto’s residence on September 17,1992. On September 18,1992 
Olympus personnel returned to the site and met with David Haire of the Water 
Quality Program, Confederated Salish and Kootenai Tribes. A sampling 
program was devised to collect stream samples on a daily basis from September 
19th to September 27th.

2.2.2 Analvtical Results

Surface water samples were analyzed for TPH as gasoline, according to 
EPA fvtethod 8015 Modified. In addition, selected water samples were analyzed 
for BTEX according to EPA Method 602. Analytical results for stream samples 
are included in Table 2. Stream sample 4215-5, collected on September 17th 
from the Miller's property, contained elevated levels of BTEX and TPH. Stream 
samples 4215-W3 through 4215-W12 were collected during the time period 
September 18th to September 24th. The analytical data for these samples 
indicate a consistent decrease in TPH as gasoline over the seven day 
monitoring period.
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Sample
Description Sample ID Sample Date Benzene Toluene Ethyibenzene Xylene TPH

Twelo Residence 4215-1 9/17/92 <0.001 <0.001 <0.001 0.001 <0 1
Miller Residence 4715-2 9/17/92 <0.001 0.0016 <0.001 0.0017 <0.1

Duplicaie (4215-2) 4215-3 9/17/92 <0.001 0.0012 <0.001 0.0015 <0.1
Field Blank 4215-4 9/17/92 <0.001 <0.001 <0.001 0.001 <0.1

Stream 4215-5 9/17/92 0.021 0.173 0.059 0.24 1.70
West CIstern-Miller 4215-6 9/17/92 0.015 0.068 0.021 0.092 0.58

Miller Residence 4215-W1 9/18/92 <0.001 <0.001 <0.001 0.001 NA
Duplicate (4215-W1) 4215-W2 9/18/92 <0.001 <0.001 <0.001 0 001 NA

Stream 4215-W3 9/18/92 NA NA NA NA 1.30
Field Blank 4215-W4 9/18/92 <0.001 <0.001 <0.001 0.001 NA

Stream 4215-W5 9/19/92 NA NA NA NA 0.84

Stream 4216-w e 9/20/92 NA NA ■ NA NA 0.44
Stream 4215-W7 9/21/92 NA NA NA NA 0.29
Stream 4215-W8 9/22/92 NA NA NA NA 0.14
Stream 4215-W9 9/23/92 NA NA NA NA <0.1
Stream 4215-W10 9/24/92 NA NA NA NA <0.1
Stream 4215-W11 9/24/92 NA NA NA NA <0.1
Stream 4215-W12 9/24/92 NA ÎJA NA NA <0.1

Stream 4215-W13 10/3/92 NA NA NA NA <0.1
Duplicate (4215-W13) 4215-W14 10/3/92 NA NA NA NA <0.1

Twelo Residence 4215-W15 10/3/92 <0.001 <0.001 <0.001 <0.001 kA
Twelo Neighbor 4215-W16 10/3/92 <0.001 <0.001 <0.001 <0.001 NA
Miller Residence 4215-W17 10/3/92 <0.001 <0.001 <0.001 <0.001 NA
Monitor Well K4-1 4215-W16 10/3/92 0.01 <0.001 <0.001 0.10 0.63
Monitor Well M-2 4215-W19 10/3/92 5.8* <0.001 <0.001 1.90 3.60

Field Blank 4215-W20 10/3/92 0.001 0.002 <0.001 0.001 <0.1

Method Blank 10/12/92 <0.001 <0.001 0.002 <0.001 <0.1

* Analyle concentration exceeds instrument calibration range. 
NA=Nûl Analyzed



2.3 Drinking Water

The primary focus throughout the spill response, and site monitoring 
activities, was the Immediate health and safety of the residents. Of particular 
concern were local drinking water supplies, because of the toxicity of the spilled 
product gasoline, and the possibility of product collection in cisterns via surface 
water runoff. Accordingly, the Miller's were contacted and asked not to use their 
drinking water supplies until they had been tested since they utilize shallow 
spring water. The Tweto's obtain their drinking water from a 200 foot deep well.

2.3.1 Drinking Water Sampling

Drinking water samples were collected from the Tweto and Miller 
residences on September 17,1992. The Tweto’s obtain their drinking water 
from a well; whereas, the Miller's obtain their drinking water supply from a cistern 
located on the east side of Highway 35. Water sample (4215-1) was collected 
from an outdoor faucet at the residence of Don Tweto. Water sample (4215-2} 
was collected from the Miller's residence. Unfortunately, the Miller's were not 
home at the time when water sample 4215-2 was collected. As a result, the 
sample had to be collected from their garden hose because the water pressure 
at the faucet was too strong. A water sample (4215-6) was also collected from 
the cistern located furthest downslope from the spill. Sample locations are 
shovm in Figure 1.

2.3.2 Analytical Results

Drinking water samples collected on September 17th, from both the Miller 
and Tweto residences, were rushed to the laboratory and analyzed for BTEX, 
according to ERA Method 602, and TPH as gasoline, according to ERA Method 
8015 Modified. Table 2 summarizes the results of the laboratory analyses for 
these water samples. The analytical data from the laboratory is contained in 
Appendix B. The water sample (4215-1) collected from the Tweto’s outdoor 
faucet on September 17,1992, did not contain analytes at concentrations above 
the detection limit of the analytical method.

Water sample (4215-2), collected that same day, from the Miller's outdoor 
spigot did contain detectable concentrations of toluene and xylenes. However, 
this sample was considered suspect because it was collected through the 
garden hose. A second drinking water sample (4215-W1) from the Miller's 
residence, collected from the kitchen faucet on September 18,1992, did not 
contain detectable levels of BTEX. Drinking water samples were collected again 
on October 3,1992 from the Miller's and Tweto's residences, as well as the 
domestic residence north of the Tweto's, and these samples did not contain 
detectable BTEX concentrations.
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2.4 Ground Water

After consultation with David Haire, Olympus proposed a soil boring and 
sampling program to detennine both the subsurface depth and lateral extent of ^  
the product spill. On September 29,1992 two soil borings were drilled p  v •
downslope of the spill on the Miller's residential property {Figure 1 ). Olympus , /  
personnel supervised the drilling, logging and sampling of the borings while  ̂
representatives of the Tribal Water Quality Program, David Haire and Seth 
Makepeace, witnessed the project. '  ■ -

2.4.1 Soil Borinas and Monitor Well Installation

Cuttings and split spoon samples from each of the monitor wells were 
logged to describe the subsurface stratigraphy. The soil boring logs and 
diagrams of the well completions are included in Appendix C. The first boring 
(M-1) penetrated four feet of sandy, well-graded, gravels before encountering a 
gray silt and clay unit The gray silt and clay unit became sandier with depth, 
and was saturated throughout the interval. Depth to ground water was estimated 
at four feet below ground surface (BGS). The total depth of the boring was 14 
feet.

The second boring (M-2) penetrated three feet of water-saturated gravels, 
five feet of poorly-graded gravel, sand and sill, and then five feet of a pebbly- 
coarse unconsolidated sand Depth to ground water was estimated at 3.0 feet, 
and the total depth of the boring was 13 feel. Each of the borings were 
completed as monitor wells. The aquifer at this site is unconfined and occurs in 
a poorly-graded, sandy-gravel, horizon that includes clayey silts. The interval 
most-likely represents glacio-fluvial and lake shore deposits.

2.4.2 Soil and Ground Water Sampling

Soil samples were collected with a split spoon sampler and screened in 
the field with the TIP II photo-ionization detector, according to the headspace 
method. Drilling operations and sampling procedures are described in Appendix 
C. Split spoon soil samples were collected at subsurface depths of 3, 5, 7.5, and 
13 feet from the first soil t»oring (M-1). TIP II readings for these samples were 
33, 32, 7, and 8 respectively.

Split spoon samples were recovered at depths of 3, 8, and 11.5 feet BGS 
from the second soil boring (M-2). TIP II readings for these samples were 2,
210, and 288 respectively. Soil samples from both borings were analyzed for 
TPH as gasoline. Each boring vras completed into a monitor well. On 
September 30,1992 the wells were developed and allowed to recover before 
being sampled. Water samples were collected from each monitor well on 
October 3, 1992.

10
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2.4.3 Analytical Results

Ground water samples from both monitor wells were analyzed for BTEX, 
according to EPA Method 602, and TPH as gasoline, according to EPA Method 
8015 Modified. Table 2 summarizes the results for each well and the laboratory 
data sheets are included in Appendix A. The ground water samples from both 
wells contained elevated levels of benzene, xylenes, and TPH. The sample 
collected from well M-2 contained a benzene concentration of 5.6 mg/l. This 
analyte concentration exceeds the federal drinking water standards for benzene 
of 0.005 mg/l. The analytical laboratory noted, however, that the concentration 
of benzene in this sample exceeded the instrument calibration range.

Selected soil samples from the borings were analyzed for TPH as 
gasoline according to EPA Method 8020. Results of the analyses are contained 
in Table 1. All three soil samples from the monitor wells were below the 
detection limit of the analytical method.

3.0 CONCLUSIONS

Analytical results for surface and drinking water samples, collected on 
October 3,1992, indicate that BTEX and TPH concentrations have diminished to 
levels below the detection limit. The immediate danger to the health and safety 
of local residences from contaminated drinking water does not appear to be a 
threat, at present Nevertheless, ground water samples from the two monitor 
wells did contain elevated levels of benzene, xylenes, and TPH. Of particular 
concern is the benzene concentration of 5.6 mg/l in monitor well M-2. This 
analyte concentration exceeds the maximum contaminant level of 0.005 mg/l for 
benzene established by the federal drinking water standards.

Analytical results for soils collected from the excavation trench contained 
BTEX at concentrations near detection limits of the analytical method. As a 
reference point, the Montana Department of Health and Environmental Sciences 
(DHES) Underground Storage Tank (UST) program generally sets an action 
level of 10 PPM total BTEX for contaminated soil. The total BTEX for soil 
samples from the excavation trench is well below this action level. The rapid 
removal of the gasoline and the soil from the ditch, immediately after the spill, 
reduced the risk of the spill area serving as a contaminant source for either 
surface or ground water. Soil boring samples did not contain any detectable 
levels of TPH.

11
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4.0 RECOMMENDATIONS

We recommend that ground water samples be collected from the monitor 
wells, on a quarterly basis, and analyzed for BTEX and TPH until an overall 
trend is established. Drinking water samples from the Gerald Miller and Don 
Tweto residences should also be collected and analyzed on a quarterly basis. 
The ground water monitoring program can be discontinued once the trend in 
hydrocarbon concentration is established, and displays a consistent decrease in 
concentration level over time. ' ■ • ’

5.0 LIMITATIONS

The interpretations of site conditions in this report are based on data 
obtained from widely spaced borings. It is possible that additional hazards exist 
in areas that were not investigated. Within the limitations of scope, schedule 
and budget, our services have been executed in accordance with generally 
accepted practices in this area at the time the report was prepared.

__________ , Stuart Blundell, Geologist
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APPENDIX B

DIAGRAM OF REMEDIAL MITIGATION
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OLYMPUS REPORT— JULY 1, 1993
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3 0 RESULTS

3.1 Analytical Results for Soil Samples

Field screening data for soils were collected from a total of 10 different sampling 
stations. Figure 3 is a contour map of headspace analyses results for soil 
samples collected between 0-6 inches BGS. The data indicate two areas of 
concentration for organic vapors: 1 ) At Station #52 located north of the Miller’s 
garage; and 2) at Station #45 located in the vicinity of the Tweto's septic 
drainfield. Figure 4 is a contour map of headspace analyses results for soil 
samples collected at the top of the water table. The data show a concentration 
of organic vapors measured at Station #52 of 1350 ppm. Samples collected 
from stations #16, #18, #45, and #46 also had field screening results that 
exceeded 100 ppm.

A total of 11 soil samples were collected and analyzed for BTEX per EPA 
Method 8020 and TPH as Gasoline per EPA Method 8015 Modified. Table 1 
summarizes the soil lithology, field screening results, and laboratory analytical 
results. BTEX results for soils indicate that samples collected at depths between 
0-8 Inches BGS, at stations #16, #45 and behind the Miller's garage, contained 
detectable concentrations of BTEX. The sample collected at Station #52, at a 
depth of 16 inches BGS, contained detectable concentrations of toluene, 
ethylbenzene, and xylenes, but not benzene. BTEX apalyles were not detected 
in soil samples collected from stations #46, #18, #24. #50. and #43.

TPH as Gasoline was detected in soil samples collected from stations #16, #18, 
#43, #45, #46, #50 and #52. Figure 5 is a contour map of TPH as Gasoline 
concentrations. The data indicate a decreasing trend in TPH concentration from 
east to west in the vicinity of the Miller’ s garage; however, a concentration of 200 
ppm TPH occurs at Station #45. The TIP II field screening data for this station 
also indicated a concentration of 449 ppm organic vapors for soils between 0-8 
inches BGS. Although the field screening data do not have a positive correlation 
with the TPH analytical results in terms of magnitude, the headspace results do 
appear to identify areas where petroleum contamination is present. Hence, the 
field screening data for soils provides a reliable tool for defining both the areas 
of highest hydrocarbon concentration as well as the approximate boundaries of 
the hydrocarbon plume.
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Table 1; Summajy of F teenlnc anrl Laboratory Analytical Results forSolls
Station Number Date Time Depth Lithology TIP It 

ppm
Benzene

ppm
Toluene

ppr*
Ethylbenzene

ppm
Xylenes

ppm
TPH as Gas 

ppm

14 6/2/93 14:14 6- Topsoll <1.0
14 6/2/93 14:36 S I­ Till-Sitt and Clay Matrix <1.0
1 6/2/93 13:50 S' Topsoll 1.2
1 6/2/93 14:00 32" Till Sill and Clay Matrix 20.0

52 6/7'"3 15:05 6- Topsoll 450.0
52 6/3/93 15:36 16- Till-Sitt and Clay Matrix 1350.0 <0.20 1.3 0.7 7.8 86
46 6/3/93 8:31 6- Till-Silt and Clay Matrix 102.0 <0.20 <0.20 <0.20 <0.20 7.5
46 6/3/93 8:58 24- Till-Silt and Clay Matrix 189.0
18 6/3/93 9:30 6- Till-Silt and Clay Matrix 8.3
18 6/3/93 10:05 32- Sandy Gravel 235.0 <0.20 <0.20 <0.20 <0.20 2.4
16 6/3/93 10:37 6" Topsoll 83.0 0.4 2.5 0.6 1.4 73
16 6/3/93 10:54 36- Sandy Gravel 229.0 <0.20 <0.20 <0.20 <0.20 2
24 6/3/93 13:55 6- Topsoll 52.0 <0.20 <0.20 <0.20 <0.20 2
24 6/3/93 14:26 32- Gravel 121.0
25 6/3/93 14:42 6" Topsoll-Loam 20.0
25 6/3/93 15:00 38- Sandy Gravel 92.0 <0.20 <0.20 <0.20 <0.20 2
50 6/3/93 15:46 6- Topsoil-Loam 45.0 <0.20 <0.20 <0.20 <0.20 3.2
SO 6/3/93 16:10 32- Gravel 1.3
28 6/4/93 11:04 6- Topsoil-Loam 27.0
28 6/4/93 11:20 36- Till-Silt and Clay Matrix 27.0
43 6/4/93 11:43 8- Clay <1.0
43 6/4/93 11:47 18- Till-SIII and Clay Matrix 2.2 <0.20 <0.20 <0.20 <0.20 3.6
45 6/4/93 12:17 8- Topsoil 449.0 0.7 4.3 0.7 23.0 200
45 6/4/93 12:20 14- Till-Silt and Clay Matrix 244.0
26 6/8/93 10:16 6- Gravel 1.1
26 6/8/93 10:48 32- Till-Silt and Clay Matrix 2.5
32 6/8/93 10:59 6- Till-Silt and Clay Matrix <1.0
32 6/8/93 11:31 40- Till- Sand Matrix <1.0
37 6/8/93 11:43 6- Gravel-Sandy Loam <1.0
37 6/8/93 12:30 36- Gravel-Sandy Loam <1.0
42 6/8/93 12:43 6- Topsoll 4.0
42 6/8/93 13:06 30- Gravel-Sandy Loam 2.0
44 6/8/93 13:19 8- Till-Silt and Clay Matrix 142.0 130

Garage 6/4/93 9:30 6- Topsoil 333.0 0.2 3.6 1.1 120 87



3.2 Analytical Results for Stream Sediment and Water Samples

The two stream sediment samples collected from Dee Creek were analyzed for 
BTEX per EPA Method 8020 and TPH as Gasoline per EPA Method 8015 
Modified. The water sample collected from the stream was analyzed for BTEX 
per EPA Method 602 and TPH as Gasoline per EPA Method 8015 Modified. The 
laboratory reports for these samples are included in Appendix 8. Table 2 
summarizes the iaboratory anaiytical results for the stream sediment samples:

Table 2. Analytical Results for Stream Sediment and Water Samples
Sample Date Benzene Toluene Elhlybenzene Xylenes TPH as Gas

ug/g ug/g ug/g ug/g ug/g

4215-
STR1

6/4/93 <0.20 <0.20 <0.20 <0.20 <2.0

4215-
STR2

6/4/93 <0.20 <0.20 <0.20 <0.20 2.2

4215-
W2

6/4/93 <0.50 <0.50 <0.50 <1.0 <20

Stream sediment sample 4215-STR2 was collected at the stream terminus; 
although the sample did not contain detectable BTEX concentrations it did 
contain a measurable concentration of TPH as Gasoline of 2.2 micrograms per 
gram. The stream sediment sample (4215-STR1) and water sample (4215-W2) 
were collected at the midpoint of the stream reach. Neither of these samples 
contained detectable concentrations of either BTEX or TPH as Gasoline.

3.3 Analytical Results for Drinking Water Samples

Drinking water samples were analyzed for BTEX per EPA Method 602. The 
results indicated that neither sample contained analytes above the detection 
limit of the analytical method. The laboratory reports for samples 4215-Miller 
and 4215-Tweto are included in Appendix B.

3.4 Analytical Results for Ground Water Samples

A clear teflon bailer was used to inspect the two wells for the presence of free- 
product prior to purging and sample collection. No free-product was observed in 
either monitor well. The ground water samples were collected after the ground 
water quality parameters of pH, dissolved oxygen content, and electrical

12
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conductivity had stabilized. Ground water samples were analyzed for BTEX per 
EPA Method 602 and TPH as Gasoline Per EPA Method 8015 Modified. The 
laboratory reports for these samples are included in Appendix B.

Table 3 summarizes the laboratory results for ground water samples. The 
analytical data for the sample collected from well M-1 indicates that both BTEX 
and TPH concentrations decreased since the previous monitoring event. 
Benzene levels also decreased in well M-2, relative to concentrations detected 
during monitoring in April 1993, but toluene, ethylbenzene, xylenes and TPH as 
Gasoline levels increased. Benzene and toluene levels detected in ground 
water samples from both monitor wells exceed the maximum contaminant levels 
(MCLs) for these analytes established by the federal Safe Water Drinking Act 
(SWDA). Ground water samples were collected from the temporary monitoring 
wells #16, #18, #46, and #50 were analyzed for TPH as Gasoline per EPA 
Method 8015 Modified. TPH concentrations ranged from 0.098 mg/l to 19.5 
mg/l. Stations #16 and #18, which are located downgradient from well M-2, had 
the highest concentrations of TPH. Well #46 was placed in the Tweto's septic 
drainfield and had a concentration of TPH as Gasoline of 7.28 mg/l.

3.5 Data: Validation: Quality Assurance/Quality Control

Data validation and quality assurance and quality control (QA/QC) planning 
were used by Olympus to identify, measure, and control potential sources of 
error in sampling, analysis, and reporting and to test the precision of field 
collection methods. Field quality control methods were used to measure 
accidental sample contamination during collection, transportation, and storage. 
The laboratory analytical data were reviewed to evaluate sample holding times, 
results of method blanks and surrogate recovery percentages, and duplicate 
sample results. The results of the QA/QC review indicated that the analytical 
data were valid.

3.5.1 QA/QC Measures fo r Collection and Transport o f Samples

A field blank was collected to measure Incidental or accidental sample 
contamination during field collection of ground water samples. The field blank 
did not contain detectable concentrations of hydrocarbon analytes. Duplicate 
ground water samples were collected from monitor well M-2 to test the precision 
and reproducibility of laboratory analytical procedures. Sample 4215-M-4 was 
collected as a field duplicate of ground water sample 4215-M2. The field 
duplicate sample (4215-M4) exceeded the laboratory QC surrogate percent 
recoveries; therefore, the concentration is flagged as estimated. Relative 
percent differences calculated from the original and duplicate sample

13
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center of the plume appears to be located in the area around well M-2. A water 
sample collected from the drain pipe that exits the seawall in front of the Miller’s 
residence contained detectable concentrations of both BTEX and TPH analytes. 
The discharge pipe drains water from the french-drain installed around the 
perimeter of the Miller's house. The BTEX concentrations detected in this 
sample, however, are below the recommended drinking water standards for 
these analytes as established by the federal SWDA.

The source of contamination for ground water appears to be the residual phase 
hydrocarbons in soils in the area behind the Miller's garage. Ground water 
samples collected from the tile drain system revealed elevated levels of TPH. 
Ground water samples collected from the temporary monitoring wells at stations 
#16 and #18 indicate that the dissolved hydrocarbon phase plume is migrating 
downgradient.

Slug test data collected during previous site monitoring activities suggests that 
the aquifer region surrounding the monitor wells has a low hydraulic 
conductivity. Ground water flow velocities were calculated at 0.02 feet per year.

'“ Analytical data from this investigation, however, indicate that hydrocarbons have 
migrated 200 feet from the original spill point. The most-likely mechanism for 
this migration is probably a combination of surface runoff and ground water flow 
through subsurface drainage pipes. For example, migration of the dissolved 
phase plume into the marshy area is occurring through ground water flow via the 
tile drain system behind the Miller's garage into the Tweto's septic drain field. 
Natural springs, buried drain lines, and the cisterns located on the Miller’s and 
Tweto’s property also provide additional pathways for hydrocarbons to migrate 
down-gi adient to the lake.

19
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s o CONCLUSIONS

The following conclusions have been drawn from the results of the remedial 
investigation:

1. Residual phase petroleum hydrocarbons are concentrated in soils in the 
hillside region directly east and south of the Miller's garage. This area 
appears to be serving as a source area for the dissolved hydrocarbon phase 
plume. In addition, a relatively high BTEX concentration was detected in 
ground water and soils down-gradient from the Tweto's septic drainfield.

2. Ground water contamination detected in the Tweto's septic drainfield 
migrated to the drainfield in surface and ground water flowing downslope 
through the tile drain system originating behind the Miller's garage.

3. The boundaries of the dissolved phase plume appear to be constrained as 
follows using well M-2 as the center of the plume:

North: Approximately 125 feet north of well M-2 based on analytical results 
from Station #50.

South: Approximately 80 feet to the south of well M-2 based on soil 
screening results from Station #14.

East: Approximately 60 feet from well M-2 or within the boundaries of the 
original spill area.

West: Approximately 100 feet west of well M-2 based on soil screening and 
analytical results from Stations #16, #18, #24, #25, #26, #32, #37. and #25.
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R n REMEDIATION OPTIONS EVALUATION

A matrix evaluation of potential remediation options was performed in order to 
identify Itie most efficient and cost-effective remediation approach. The results 
of the matrix evaluation indicated that the preferred remediation approach is a 
french-drain type interception trench and an air stripper combined with passive 
soil venting. Section 6.1 presents the results of the matrix evaluation and the. 
results of the evaluation are summarized in Table 4.

6.1 Matrix Evaluation of Remediation Options

Potential remediation options for the Yellow Bay site were considered based on 
the following parameters:

• Cost
• Performance
• Reliability
• Implementation
• Safety
• Effects on public health and the environment

Remediation alternatives have been screened and the following options are 
evaluated herein;

• Soil excavation and treatment/disposal
. Ground water treatment and passive soil venting 
. Enhanced biodégradation 
. Soil gas vapor extraction
• Air Sparging and soil gas vapor extraction

6.1.1 Soil Excavation and Treatment

The results of the remedial investigation and field screening of soils indicated 
that contaminated soils are located: 1) behind the Miller's garage; 2) 
downgradient from monitor well M-2; and 3) downgradient of the Tweto's septic 
drainfield. BTEX analytical results for soils confirmed the presence of these 
analytes at stations #16. #45, #52 and behind the Miller's garage. BTEX 
analytes were not detected in soil samples collected at stations #46, #16, #24, 
#50, and #43. Approximately 5-7 yards of contaminated soils could be removed 
from behind the Miller's garage and treated at the land treatment facility located 
at the City Service yard in Kalispell. Contamination of the soils downgradient
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from the Tweto's septic drainfield is attributed to surface runoff and drainage of 
contaminated ground water. Excavation of the septic drainfield would require 
de-watering and water treatment due to the shallow depth of ground water in this 
area. No excavation is recommended for this area until the up-gradient source 
of the dissolved hydrocarbon phase plume is treated.

Excavation and treatment of soils behind the Miller’s garage would have to be 
limited to a narrow path that follows the contours of the hill in order to prevent 
further erosion of soils and damage to trees. A retaining wall should be installed 
against the hillside behind the garage to stabilize the slope. The cost of 
removing and treating 5-7 yards of soil from behind the Miller’s garage is low 
and it would effectively remove some of the source area. Health and safety risks 
are considered low because the BTEX concentrations in the soils are less than 
1.0 ppm and the exposure time to workers would be minimal. Implementation is 
not expected to be a problem since their are no barriers to excavation. This 
remediation option is rejected as a stand-alone option since it will not remediate 
the ground water or restrict the migration of the dissolved phase plume.
However, the option is retained in conjunction with a ground water treatment 
technology because of its low cost, high reliability, and low risk to health and the 
environment.

6.1.2 Ground Water Treatment and Passive Soil Venting

Ground water removal and treatment employs the extraction of ground water 
from recovery wells in order to remove contaminants from the subsurface. Slug 
test data from the two permanent monitor wells on the site indicate that the 
shallow aquifer system has a low hydraulic conductivity which would limit the 
size of a capture zone using a pumping well. An interception trench, however, 
placed along the contour of the hillside from behind monitor well M-t and the 
Miller’s garage, would restrict the downgradient migration of the dissolved 
hydrocarbon phase plume. Passive soil venting will remove hydrocarbon vapors 
from the unsaturated soil matrix into the atmosphere.

/
Ground water will be pumped from a recovery well placed in the trench. 
Recovered water would be treated before being discharged into Flathead Lake. 
The cost of the system and installation is moderate if a single air stripper were 
used to treat the water. Performance, reliability, and implementation of the 
system is rated high because of its effectiveness in removing hydrocarbons from 

g r o u n d  water, its low maintenance, and relatively easy installation. Health and 
safety risks of the trench are rated as moderate since their will be hydrocarbon 
vapors discharged to the atmosphere from the treatment system. This 
remediation option is retained because it will effectively mitigate the migration of 
the dissolved phase plume and strip the hydrocarbon vapors from the ground 
water.
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G.I.3 Enhanced Biodégradation

Enhanced biodégradation relies on enhancing environmental conditions in a 
manner that will promote and accelerate the growth of hydrocarbon degrading 
bacteria. It involves addition of nutrients (nitrogen and phosphorous), oxygen 
and water (in the vadose zone). This technology is generally used in 
combination with other options such as ground water pump and treat. 
Insufficient data is available to evaluate this option and since it would not stand 
alone it is rejected.

6.1.4 Soil Vapor Extraction

Soil vapor extraction relies on the natural tendency of volatile petroleum 
hydrocarbons to partition between the soil, ground water and air. Inducing a 
vacuum through extraction wells creates a subsurface pressure gradient, 
causing air flow through the soil mass. As air flows through the soil mass, vapor 
phase contaminants are removed and vented to the atmosphere. Soil vapor 
extraction is effective at treating contaminated soils, but it will not remediate 
ground water. The shallow depth to ground water at this site, however, reduces 
the effectiveness of soil vapor extraction because of ground water mounding. 
This option is rejected on the basis of effectiveness.

6.1.5 Air Sparging with Soil Vapor Extraction

Soil vapor extraction can be an effective means of removing volatile organics 
from unsaturated soils, but it is generally not effective in ground water treatment. 
Air sparging is a means of extending the utility of vapor extraction technology to 
the saturated zone. Air sparging involves the direct injection of air below the 
water table which enhances the volatilization of contaminants from the aquifer. 
Air sparging also enhances environmental conditions for in situ biodégradation.

Potential drawbacks with air sparging include the migration of volatile organics 
through the unsaturated zone to areas where they may present a health or 
environmental threat (both toxic and explosive). This threat can be mitigated 
through simultaneous operation of a soil vapor extraction system (VES). The 
second drawback to air sparging is that the injected air can accelerate ground 
water migration if too much pressure is used. An air sparging system at Yellow 
Bay would consist of injecting air through a perforated PVC pipe installed within 
the interception trench. Vapors would be drawn-off from the trench through a 
second perforated return pipe and then vented to the atmosphere.
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The estimated cost of an air sparging /soil gas vapor extraction system is 
moderate. The performance of this system is rated moderate since it is an 
emerging technology. However, it has been reported in literature to be 
successful in similar applications and remediates both the ground water and 
unsaturaled zone. The reliability is rated low because of the shallow ground 
water at the site. Air sparging would cause ground water to rise into the vapor 
discharge line rendering it ineffective. The safety of the system is rated high 
since there is little potential for worker exposure. The healttVenvironmental. 
effects are rated moderate since it is removing hydrocarbons from the 
subsurface and placing them into the atmosphere. This alternative is rejected 
because of the shallow depth to ground water.
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7-0 REMEDIAL WORKPLAN

Contaminated ground water and soils in the area directly east and south of the 
Miller’s garage is acting as a source area for dissolved phase hydrocarbons 
migrating down-gradient. The area should be treated to remove the gasoline 
constituents. The following procedures should be implemented to remediate the 
soils and ground water in this area:

1. The tile drain system originating behind the Miller’ s garage should be 
removed to prevent further draining of contaminated ground water into the 
Tweto's cisterns and septic drainfield.

2. An interception trench should be constructed to prevent the further migration 
of dissolved phase hydrocarbons originating from behind the Miller’s garage 
(Figure 7). The shallow trench will be constructed to a depth of two feet, a 
width of two feet, and a length of approximately 75 feet. Gravel drain rock 
(5/8") will be placed in the bottom of the trench to a depth of one and a half 
feet BGS. A low permeability liner/soil cap will be placed on the trench to 
minimize surface water infiltration. A two foot diameter culvert recovery well 
will be installed in the north end of the trench to capture contaminated ground 
water flowing from the trench. The water in the recovery well will be pumped 
into an air stripper and then discharged into Flathead Lake. The air stripper 
will be housed in a winterized shed located on the south side of the Miller's 
garage. Perforated two inch diameter PVC pipe will be used to passively 
vent hydrocarbon vapors volatilizing off the ground water as it flows through 
the trench.

3. The ditch along the east side of Highway 35 should be hydro-seeded to 
stabilize the bentonite clay and prevent further fines migration into Dee 
Creek.

4. An additional monitor well should be installed between the septic drainfield 
and Flathead Lake. The boring will be hand-dug and the well constructed 
according to field procedures outlined in Appendix A.

, j .  -r ✓ r  : Stuart Blundell
Author's Signature

27

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



sjbi

AVMHOIH Ids sNnosvo do V3WV aivRncouAfy

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



EXHIBIT D

LAND & WATER REPORT 
SEPTEMBER, 1995

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



rinal

R e v ie w  o e  R e m e d ia l  I n v e s t ig a t io n  &  A c t io n

M il l e r  Pr o p e r ty  
Ye l l o w  BAY. M ontana

l’iepaieü for;

G iiU A U )M iL ij;u  
UliNUY R. CUAMC 
P .O . Uox 7271 

M issoula, MoiUaiia 59807

Prepared by;

LAND AND W A ltU  CuNSlH.TINU INC. 
1120 Cedar 

P .O . Box 8254 
M issoula, MoiUaim 59807

Seplcmbcr 1995

L A N D  & W A T E R  c o n s u lt in g  in c
^  P . O .  B O X  8 2 5 4  •  M I S S O U L A ,  M O N T A N A  5 9 8 0 7  •  4 0 6 - 7 2 1 - 0 3 5 4  •  F A X :  7 2 1 - 0 3 5 5

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



H icv iic  w  UK K i;.m i ;i ) i a i - I n v k -v u c a  i it)N  ( j.n iM ii. t . i. it  r i« ) i - i ; i t  r v

Yi;i.J,UVV HAY, M U iNTANA

p i'c iia rc ü  Tor:
G e ra ld  M i l le r  a n d  U c n r j ’ l< C ra ne  

iN 'IK O D liC nO iS
Olym pus l-tiv im iim cn(al. inc.. ciiiiiplclcd a remedial investigaiinn on (he Gerald M ille r  p iuperly  
ill July, 19'J3 (,Olymi>us, 7 /7 /93 ). The investigation was completed alter a C ity  Service 

truck/tra iler overturned and released I50Ü gallons o f gasoline adjacent to the property on 

H ighw ay 35. T he  investigators concluded residual phase petroleum hydrocarbons to he 

concentrated east and south o f the M ille r  garage (Olym pus. 7 /7 /9 3 ). T lic  investigation I'urlher 

delineated a dissolved phase plume to cover the eastern 140 feet o f the M ille r  propeily . W h ile  

the investigation conlirm ed the presence o f contamination on the M ille r  property, the methods 

used to characterize the contamination may have underestimated the magnitude and perhaps 

e.stent o f the contamination.

This review  includes an assessment o f Olympus sampling jirocedures and sampling plan for 

characterizing contamination from the spill. It discusses the remedial lesults o f the investigation 

and evaluates O lym pus' characterization o f contamination on the M ille r  property. F ina lly , this 

review  includes an assessment o f the remedial actions completed to address contamination found 
on site. Figure 1 shows the physical layout o f the M ille r properly and Table 1 shows a .ummary 
o f analytical results from  monitor wells in the vicinity of the spill (from  Olym pus 6 /27 /9 .t).

DI.SCU.S.SION o i '  K itM i: i) tA i.  l .w K s rn u A i iu .x W o u k  I ’ i .a n

A fte r six months o f monitoring groundwater conditions on the east end o f the M ille r  propci ly . 
O lym inis recommended a remedial investigation work plan ol contamination on the area alTectcd 
by the gasoline spill (O lym pus, 5 /24 /93 ). The plan recommended collecting soil and 
groundwater samples from  the M ille r and Tw eto  property and analyzing the samples llir total 
petroleum hydrocarbotis as gasoline (T l ’ i l -g )  a ltd benzene, toluene, ethylbenzene, and xylenes 

(B T E X )  compounds. The plan recoinmcnded collecting 7 groundwater samples and 10 soil 
samples for T P t l-g  and B T E X  analysis. Olympus also ineluded 3 surface w ater samples, 2 

stream sediment samples, and 2 Q A /Q C  water samples be collected for B T E X /T P lI-g  analysis.

Collecting soil samples for volatile organics analysis (V O A ) rei|uires caieful sample picparalion. 
V G A  samples should be kept intact from the time o f collection to the lime o f analysis (M ason. 
1992). Every possible attempt should be made to reduce the exposure o f the sample to air 
because volatile organics. such as 111 E X  compounds. c:tn be easily volatilized during sampling. 
The analytical lesulls can vat y on oiders o f tnagnitude for improperly collected and preset \cd  
V G A  soil stimples (M ason, 1992).

T he  soil sampling procedures leconmtendcd by Olyni))us could increase the volatilization o f  
samples eolleeted in the lleld. Glympus' recommended eolleclitig one composite stimple at the 
sut face o f each satnpliitg point. I'iie lepoi t sttitcs;

L A N D  & W A T  E R
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One (I) annpos'ue sitrjace soil smnplc uHI he co lk rie il fron i the 0 to 2 iiu h horizon. I'he 
sinjiiee sampie m il (he) collected into n ithiss o r uoinless steel how l nsiiift a plastic o r 
stainless steel spoon. A ininimwn o f three (J) samples w ill he ijiiss’d  to obtain composite 
samples. (O lynnnis, 5 /2 4 /9 3 )

Cum pusiling V O A  s:iiiiplcs in liic Held is not a leeoinmcnded piaeticc hccausc o f its iiitrcased 

exposure to a ir and potential for volatilization. Aeeording to the follow up report (discussed 

b elow ), O lym pus collected composite samples from the 0-6  inch soil liorizon at each sample 

point.

D iS C U S S IU N  Ü 1 ' U l iM K D IA L  iN V t iS  I l ü A T lü N  I t o U L  IS

The Remedial Investigation W ork plan included a sampling plan to include 7 groundwater 

samples collected and analyzed for B T E X  and TPM-gas (Olympus, 5 /2 4 /9 3 ). The actual 
groundw ater samples collected in the remedial investigation included;

2 from  existing monitor wells (B T E X  and T lM l-g )

4 front tem porary monitor wells on the Tw eto  and M ille r  properties (T B lI-g  onlv)
2 from  discharge points into surface w ater (one B l 'E X /T l’ ll-g  and one T l ’l l -g  only)

The two m onitor wells ptovidcd no new spatial data to the remedial investigation since these 
points had already been sampled and analyzed in previous monitoring events. The two discharge 
points presented some confusing data. I-irst the "clay pipe" sample was not discussed in the 
teport. 1 here is no reference ;is to where the sample was collected and what its high levels o f  

T B II-g  could suggest. Secondly, the "seawall dischaige" sample cannot be used to represent 
groundw ater conditions. Eventhough the seawall discharge does collect water Iront the 

upgradient side o f  the M ille r  drainileld (east o f the M ille r  house), the water chemistry can 
change allecting the analytical lesults. W ater that travels a distance o f lUO to 120 feet in a pi]te 

prior to its sampling point may undergo substantial volatilization. As a result, the B T E X  and 

T F H -g  results may be substantially less than the water that first enters the pipe. Excluding this 

sampling point and the unknown location o f the “ clay pipe” sample, the groundwater 

investigation was lim ited to four new sampling points to interpret the dissolved phase plume 
across the M ille r  and Tw eto  irropcrties.

The four groundwater sampling points that did include analytical data were not adequately spaced 
to provide a good picture o f the dissolved phase plume across the two properties. Groundwater 
sampling jioinls on the M ille r  property were lim ited to an area west o f the access road on the 
southside o f the property (sample points 16 and 18). 1 hese points are south o f  the downgradient 
How path o f the gasoline spill area. T w o  temporary monitor wells appeared to have been located 
in the north one-half o f  the property (see Figure 2, sample points 25 and 28, O lympus, 7 /793 )  
but no groundwater analytical data was presented from these points. The north portion o f the 
property, an area directly downgradient o f the spill area, did not contain any groundwater sample 

points.
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o r  points smiiplcd, only llic iv.o pcniianciu inonllor wells were tmulyzcd Ibi IJ T liX  (the sciiwalt 
discharge point discussed above was analyzed lor l iT E X ) . W ithout benzene analysis ib f the four 
tem porary monitor wells, it is d illieu lt to assess gioundwater conditions in telation to state 
eorteetivc action standards. IJeii/ene at 5 parts per hilhon (pph) is used as the eorreetive action 
standard for the clean-up o f gasoline spills associated with undergrounil storage tanks (M D tIià S ,  
1992). W ithout the laboratory analysis for benzene, one might e.strapolate the benzene to I ' l ’ l l -  

gas ratio shown in the two monitor wells. Uenzene represented 4 %  o f total petioleum  

liydrocarbons in M -2  and 1ÜTL in M -1 . Assuming a 4-10%  latio  range, saitipic point 18 could 

range from 780 to 1950 ppb benzene and sample point 16 ratigc frotn 496 to 1240 pph benzene. 
These values are 100 to 400 times over the corrective action standard. W ith  benzene levels in 

groundwater this high relative to the corrective action standard, greater efforts should liave been 

em ployed to remediate groundwater conditions on both o f the properties.

Based on these sample results and the potenliometric surface shown in the O lympus report 
(T igure  2 , O lym pus. 7 /7 /9 5 ). there appears to be signillcant groundwater contamination across 

the M ille r  property. Inadequate samples were collected to characterize the M ille r  property and 
samples were not analyzed for B IT X  compounds. Land &  W ater recommends further 
investigation o f groundwater Ihioughout the M ille r property to deline the remaining dissolved 

phase contaminants.

RtsVttiW or ULMLDIAt, ACl IONS
The remedial actions on the M ille r property included the installation o f a 75 loot groundwater 
interception trench located west o f the M ille r  garage (Olympus, 11 /11/95). The interception 

trench was intended to capture dissolved phase petroleum from its source area in the hill cast o f  

the garage. The interception trench and the treatment o f pumped groundwater appears to be 
effective for the area immediateb upgradient from the ticnch. Its design appears to intercept 
most o f the contaminant Bow onto the M ille r  property.

The interception trench dr.'cs nothing to remediate the dissolved phase plume that may have 

already migrated on to the M ille r pioperty. Based on analysis in monitor wells, the bulk o f the 
dissolved phase plume appears to have migrated past the interception trench prior to its 
installation. Benzene levels in M -1 increased for a period of nine months up to June 4 , 1993. 
The sampled collected at this time was 750 ppb and began to decline thereatter. M -2  began 
declining after the installation of the nronitor well. (Its highest reading was its first o f 5600 ppb 
benzene, which appears to be an aitomaly because it exceeds the T lT I-g a s  value for the sanre 
sam ple.) Therefore, it is entirely po.s.sible that the bulk o f the dissolved pha.se gasolitte rrray 

have migrated beyond the inteiccptiott trench prior to its instailatiorr. The irrlerception trench 
would only be effective irt icm o\ ing the irtil card o f the dissolved phase plume.

W ithout additional rnorritor veils  otr the M ille r  property, it is diffrcult to rtssess the actiral 
m igration or degradation o f the dissolved phase plume. Olympus cited rcccttl moiritoring results 
suggesting the plume has degraded (O lym pus, 6 /27 /95 ). There is no evidence to suggest the 
plume has not migrated ort to the M ille r property aird exists at higher levels than detected in 

either the groundwater rerrrcdialiorr system or M -1  well. Land &  W ater rccornntcnds furtirer

f.'«  sfiffltcm iztiUwMoUi i l . ' f  do« n
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gruuiiilw ;ucr saiuplinj: oti llic M ille r property to evaluate if  the dissolveti phase plume has 

degraded or just migrated to the western |)urtion o f the M ille r property.

SUMMAUV &  CtJ.NCLUSIONS
T he  M ille r  property has been impacted by a migrating dissolved phase petroleum IVom the C ity  
Service tanker spill. The e.stent ol' the dissolved phase plume appears to be underestimaied on 

the property. During the site eharaeteriztition, soil samples may have been improperly collected 

and preserved and an insuHleieni number o f samples were collected to characterize benzene 
concentrations in groundwater. Decause o f the insuITicient characterization, proposed remedial 
actions did not take into account contamination on the M ille r property and only remediated the 

tail end o f a m igrating dissolved phase plume.

I'u rther site characterization may be reiiuircd to fully measure the impacts to the M ille r  propeity. 
The dissolved phase contaminant plunte appears to have migrated beyond the e.sisting monitoring  

w ell network and onto the M ille r  property. Groundwater and soil samples should he collected 

above and below the septic drainileld and near the sea(lake)wall. Any further remedial actions 
could be taken if  D T I IX  levels remain high on the property.
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I.iiMir,vn()Ns
T lic  coiiulusitms prusciilcd in lliis rcpurl ;uc piufcssioïKil opiiiioiib based on data desei ibed in this 
report. They are intended only lor the purpose, site lueation, and piojeet indicated. This report 
is not a definitive study ol eonianiinatiun at the site and should not he inleipreted as sueh. An  

evaluation o f suhsurlaee soil and uroundwater conditions was not pci lornied as part ol'this 
investigation. No sampling or chemical analyses were pci Ibrnicd as part ol this assessment 

unless speeifically stated.

T h is  report has been prepared for M r .  Gerald M ille r  and M r. Henry R. Crane pursuant to an 

agreement between Land &  W ater Consullitig. Inc .. and M r. M ille r , and is accurate to the best 
ol Land &  W ater's Ireliel. This report is based, in part, on unverified inlorination supplied by 

third-party sources. W liile  elTorts have been made to substantiate this third-party inlorination. 
Land &  W ater cannot guarantee its compleletiess or aecuritcy.

Land &  W ater stall' participating in this environmental site assessment are scientists, not 
attorneys. T liererore, it must be clear to all parties that this report does not olTer any legal 
opinion, representation, o r interpretation o f environmental laws, rules, regulations, or policies o f 
federal, state, or local governmental agencies.

L A N D  & W A T E R
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H E N K Y  U . C R A N K
P.O . Uo.x 727 !  
M issoula, M  l' 59807  
(4 0 6 ) 7 2 1 -4440

AUonicy for P la iiitlfr  
Gerald M ille r

M O N T A N A  T W E N T IE T H  J U D IC IA L  D IS T R IC T  C O U R  I’, L A K E  C O U N T Y

G E R A L D  M IL L E R ,

P laintiff,

vs.

C IT Y  S E R V IC E  O E  K A L IS P C L L , 
a M ontana corporation, JE F F R E Y  
P IE R C E , and D O E S  I through 30, 
inclusive,

Defendants.

Cause N o. D V -9 4 -2 8 0 _  

A M E N D E D  C O M P L A IN T

For its Com plaint against Defendants C ity Service o f Kalispcll, Jeffrey Pierce, Ueall, 

Inc. and Beall Trailers, Inc., and John Docs I tlirough 30, P la in tiff, Gerald M ille r  alleges:

T H E  P A R T IE S

1. A t all times relevant to this action. P la in tiff Gerald M ille r  has owned property 

com m only known as 17179 East Lakcsliore D rive in Lake County, M ontana (the "Property").

2. Defendant C ity  Service o f Kalispcll is a Montana corporation.

3. Defendant Jeffrey Pierce is an individual resident o f Montana.

4. Defendant Beall, Inc. is a M ontana Corporation.

5. The true names or capacities, whether individual, corporate, associate or

otherwise o f defendants. Does I through 30, are unknown to P la in tiff at this lim e. P la in tiff,

261
27 jj
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1 tlicruldiu-, suc Ducs I llirm içh 30 l'y lic tiliu iis  naines aiul w ill ask leave o f  the e iniil In anieiul

2 tills coniplaiiU l« show ilie true names and identities once they arc ascertained.

3 (UCNlsltAL AIJ.KUATION.S

4 6. On or ahoul Septeniher 16. 1992, the rear unit o f a gasoline tanker im ek owned

5 hy C ity Service overturned while being driven hv Delendant JclTrey Piciec on Montana Stale 

(i H ighw ay 35.

7 7. A t all times relevant to this action, Defendant Jeffrey Pierce was an employee

8 and agent o f Defendant C ity  Service and acted within the course and .scope o f that

9 em ploym ent and agency rclationshi]).

10 8. Defendants Does No. I - 10. owned or otherwise controlled the ga.soline being

11 iranspoited and was responsible for its safe transportation and delivery.

12 9. Defendants Does No. 1 1 to 30 designed, munid'acturcd. owned, operated or

13 maintained the ci|uipment that failed or malfunctioned causing the incident that is the sulijeet

14 o f this action.

15 10. W hen the unit overturned, ga.soline being transported spilled out of the unit and

16 saturated the adjacent ground. Some o f the spilled gasriline migrated to the Piopctly resulting

17 in sigtiificanl contam ination. Spilled gasolitic also flowed into and contaminated Dec Creek,

18 local groundwater, anil Flathead Lake.

19 I I .  Defetidants' acts or omissions taken iti response to the ga.soline spill have

20 caused changes to the e.sisting sin face and ground water runoff patterns that existed on and

21 around the Properly resulting in periodic Hooding and other damage to the Property.

22 12. Defendants' acts or omissions taken in icsponsc to the gasoline spill have

23 : failed to remove all gasoline aitd associated cotitamination and .soutees o f cotilatninalioti from
:i

24 the Property and adjacent areas.

25 13. As a direct and pio.\im ate icsult o f the te lease o f gasoline ctiuscd by

26 D c tendants' acts oi omissions, the P la in tiff has suffeied dantages to his Propeity, pei.sonal
27

28
AMtiNDttt) 1'UMt’I.M N T ■ 2

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



1 p n ip c iiy . Ci.xtuics ami water rigtils, iiieUuling I m l nol limited to water damage, actual

2 eotilam inatiu ii, the stigma o f potential conlam iiiatioii and a rcduetioii in the I’ ropcrty’s market

3 value ami rental value.

4 14, As a direct and pi os i mate result o f the Defendants' acts or omissions that have

5 caused I ’ la iiil if f  to be c.sposcd to actual or potential euntaminalion and other physical changes 

(i to the I'roperty, H la in tiff has suffered pain, discomfort, fear, anxiety, annoyance.

7 inconvenience and other mental, physical or emotional distress.

8 15. G eralii M ille r  mitigated his damages by allowing full access to the [hopetty to

9 consultants, contractois and governmental and tribal officials as necessary to investigate and

10 icrncdiate suspected areas o f  contamination.

11 F IR S T  C L A IM  F O U  U l’ H E F

12 (Trespass)

13 16. (Jerald M ille r  realleges amt iiicoiporales liy leleiencc the allegations in

14 paragraphs I tlnrnigli 15.

15 17. Defendants' acts or omissions committed in the course of designing,

10 m aniifacturing, ow ning, operating or m aintaining the tanker nailer and associated equipincnt

17 caused or contributed to the iclca.se o f gasoline and the [ncsencc of contamination on or at the

18 fro p c riy . T he  release o f gasoline to the Property and the resulting damage and contamination

19 o f the Property caused by the s|rillcd ga.soline is an invasion o f tlic P la in tiff's  right o f

21) c.xclusivc possession o f the Property and constilutcs a tiespass. The trespass continues

21 because spilled gasoline remains on the Property.

22 18. As a direct and pro.iim ale result o f Defendants' irespassury invasion o f the

23 Property, the P la in tiff has suffered general damages including, hut nol lim ited to, mental,

24 physical or emotional distress.

25

2(1
27
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1 SI.CONI) CLAIM  l Olt KELIlLl'

2 (Nculij;cni.u)

J IV. i ’k iin liir  rc:illi;|:cs mid iiiutii]m i:ilcx hy icl'ciciicc llic allcgiUions in |i:iiau,:ij,|,.s I

4 llim iig li IX.

5 20. DdciRlaiii.s’ ncgligciU act.s or oiiiissiiin.s. including bill nut liin ilcd to: (1 )

{) railing to c.xcicisc reasonable care in designing, inaiiul'actuiing, ow ning. 0 |)crating, or

7 n ia iiila itiing  the la iikcr buck trailer and associated equipment in a condition that would have

8 prevented the trailer lonn overturning and spilling its contents; (2 ) failing  to exercise

9 reasonable care in selecting a sale loutc for the tiansport o f a large cargo o f gasoline; (3)

1(1 fa iling  to take reasonable action to divert the flow o f gasoline away from  the Property; (4 )

11 failing  to respond to gasoline spill in a fashion that would have prevented contamination o f

12 the Property; and (5 ) violating 575-5 -005 , M C A  by causing pollution o f state waters.

13 breached a duly o f care owed by Détendants to Plaintiff.

14 21. A gasoline tanker truck dues not normally overturn and spill its contents in the

15 absence of the negligence o f those responsible for the design, manufacture, ownership,

Ifi opertitiun, or maintenance o f the trailer and its associated equipment.

17 22. Defendants’ negligent acts or omission were the direct and proximate causes of

18 the damages sulfered by and continuing to be suffered by the Plaintiff,

19 23. As a diiect and proximate result o f Defendants' negligence, P la in tiff has

20  suffered general damages including but not lim ited to, mental, physical or emotional distress.

21 n ilK D  CLAIM I'OU lŒ L lia ’

22 : (P riv iilc  Nuisance)

23 24. P la in tiff realleges and incorporates by reference the allegations in paragra])lis I

24 through 23.

2 5 , 25, Defendants C ity Service o f Kalispcll or Jeffrey Pierce’s acts or omissions with

2ft ' respect to the gasoline spill have caused a substantial interference in P la in tiff’s conifoitable  
27
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1 use and cnjoym ctu ol the Properly hy allow ing gasoline to spilled near, migrate to and remain

2 on the I ’rofTcrty, eonsliluling a private nuisance. The private iiuisanec eontinucs to this day.

3 26. As a iliieet and proximate lesull o f Defendants' suhslanlial inleilcrenee with

4 P la in tiffs ' use and enjoym ent o f  the Pioperty, the P la in tiff has suffered geticrai damages

5 ineluding hut not lim ited, mctital, pliysieal or emotional distress,

r. I ’f J U in  11 C L A IM  F U R  lŒ L lE F

7 (P iih lie  Nuisuncc)

N 27. P la iitlirr icallcges atid iticorpoiatcs by rcfeiencc the allegations Itt paiagraphs I

9 through 26.

11) 28. Defetidants C ity  Service o f Kalispcll or Jcfftey Pictec's acts or omissiotis have

11 etealcd a public nuisance by itijuring slate waters with gasolitte. a substance that is itiju iious

12 to health anil offensive to the senses.

13 29. Defcndatits’ acts or omission icsulling in a pubic nuisance, interfetes with

14 P la in lilT s  use atid enjoyment o f the Pioperty and has resulted itt special damage, includitig

15 but not lim ited to the dceicasc in market value atid rental value o f the Pro petty.

16 31). As a d itccl atid pro.simatc result o f Defendants' ereatioti and maintenance of a

17 public tiuisance, the P la in tiff has suffeied general damages, including but not lim ited to.

18 mental, physical or em otional disttess.

19 1 I I  T il  C L A IM  P O U  1Œ L1K I'

20 (S tr ic t L ia b ility  for A b n o rm a lly  Dangerous A c tiv ity )

21 I 31. P la in tiff realleges and incorporates by reference the allegations in paragraphs I

2 2 ' through 30.

23 32. Defendants C ity  Service o f Kalispcll or Jcfftey Pietce engaged in an

24 ; abnorm ally datigerous activity by allowing a double-trailer ttuck loaded with gasoline to be

25 transpoitcd on M otitana State Highway 35 despite the ojipoiiu iiity to select a safer altetnative

26 route better suited for the transport o f a lia/.ardous cargo,
27

28
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1 33, 11,CSC Dclciidaiils arc striclly liable for all cilicci and pro.xiiiialc damages

2 • rcsitlliiig from  acts or omissions during llic transjioil o f  gasoline on Montana Stale Highway

3 : 35.

4  3 4 . As a direct and proximate result o f Dclcndants' engagement o f an abnormally

5 dangerous activity, the Plaintill' has sulTcrcd general damages including, but nut limited to.

6 m ental, physical in' emotional distress.

7 SIXTH CLAIM FOR RliLlEF

8 (Stricl I ’rotJuels Liability)

V 35. P laintilT realleges and incorporates by rerercncc the allegations in paragraphs I

10 through 34.

11 36. DelendanI Dealt. Inc. or ücail Trailers, Inc. designed or manulactured de Ice live

12 or abnorm ally dangerous ecjuipment that caused the incident that is the subject o f this action.

13 The failure o f thi.s equipment cause the damages suffeied by the Plaintiff.

14 37. As a direct and proximate result o f Defendant Beall, hie. or Beall Trailers, Inc.

15 . design or manufacture o f defective or abnormally dangerous equipment. P la in tiff has suffered

16 property and genertd damages, including, but not lim ited to, mental, physical or emotional

17 distress.

18 SLVLN'lTl CLAIM FOK KELIEF

19 ., (Negligent iiillictinn of Eiiiutioiuii Distress)

21) 38. P la in tiff realleges and incorporates by rcrcrencc the allegations in paragra()hs 1

2 1 , through 37.

22 39. The acts or omissions complained of herein have causcil P la in tiff to suffer

23 " great emotional distress including, but not lim ited to nervousness, anxiety, lack o f sleep, and

24 i: s im ilar symptoms, some of which have exhibited physical affects.

25;'; 4t). As a direct and pioxim atc result o f the Defendants' acts or omissions

26 : complained of hcicin. P lain tiff has sulfered property and general damages, ineluding, but not
27

28 '
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liinilcti Id. iiiciilai. physical or cmolioiia! dtslicss.
V V lir.R C I'O K H , I’ la in lilf  prays lor rclici' Irom  Dcrcndanls as foilous:

1. O il llic [■ir.st C laim  lor Kciicl': Tor properly and general damages in an amount 

he delermined al trial.

2. On the Second C laim  lor R elie f: For pioperty and general damages in an 

aniuiiiil lo  be determined at trial.

3. On the 'li i ird  C la im  for R e lie f: (a) For property and general damages in an 

amount to be determined at trial, and (b) for an order rci|iiiring Dereitdaiils to abate the 

private nuisance by tem oving ga.soline from the Property.

4. On the Fuurtli C la im  for R e lie f: (a) For properly and general damages in an 

amount to be determined at trial, and tb ) for an order requiring Defendants lo abate Ihc 

private nuisance by rem oving gasoline from state waters.

5. On the F ifth  C laim  for R e lie f: For propeity and general damages in an amount 

to be determined at trial.

6. Oil the Si.stli C la im  for R e lie f: For property and general damages in an 

amount to be determined at trial.

trial.

7. On the Seventh C la im  for R e lie f: For general damages to be determined al

8. For prcjudgnient interest at the legal rale.

9. For P la in tiff’ s costs and disbursements incurred herein.

10. For such other re lie f as the Court deems just and proper.

D A T E D  this day o f July, 1995.

Henry R. Crane 
Attorney for P la in tiff

AMI2NDI7.Ü COMt’t.AlNT - I'agv 7
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L. D. NYBO
CONKLIN, NYBO, LeVEQOE & MURPHY, P .C .
#9 3 r d  S t r e e t  N o r t h ,  S u i t e  203
p . 0 ,  Box 2049
G r e a t  F a l l s ,  MT 5 9 4 0 3 -2 0 4 9

T e le p h o n e ;  (4 0 6 )  7 2 7 -9 2 7 0

GARY R. CHRISTIANSEN
WARDEN, CHRISTIANSEN, JOHNSON & BERG 
P. 0 .  Box 3038  
K a l i s p e l l ,  MT 5 9 9 0 3 -3 0 3 8

T e le p h o n e ;  (406 ) 7 5 5 -5 5 3 5

A t t o r n e y s  f o r  D e fe n d a n ts ,  C i t y  S e r v i c e  
I n c o r p o r a t e d  o f  K a l i s p e l l  and J e f f r e y  P i e r c e

MONTANA TWENTIETH JU D IC IA L  D IS TR IC T  COURT, LAKE COUNTY

GERALD MILLER,

P l a i n t i f f , No. D V - 9 4 -2 8 1

v s .

C ITY  SERVICE INCORPORATED OF 
KALISPELL, a M ontana  
c o r p o r a t i o n ,  JEFFREY PIERCE, 
BEALL, I N C . ,  a M ontana  
c o r p o r a t i o n ,  and BEALL 
TRAILERS, I N C . , a Montana  
c o r p o r a t i o n ,  and DOES 1 
th r o u g h  3 0 ,  i n c l u s i v e .

ANSWER TO 
SECOND AMENDED COMPLAINT 

AND CROSS-COMPLAINT

D e fe n d a n ts .

C ITY  SERVICE INCORPORATED OF 
KALISPELL, a M ontana  
c o r p o r a t i o n ,  and JEFFREY 
PIERCE,

C r o s s - P l a i n t i f f s ,

v s .

BEALL, I N C . , a M ontana  
c o r p o r a t i o n ,  and BEALL 
TRAILERS, I N C . ,  a M ontana  
c o r p o r a t i o n .

T h i r d - P a r t y  D e f e n d a n t s .
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RH.SUER TO SECOND AMEHDED COMPLAINT

COME NOW t h e  d e f e n d a n t s ,  C i t y  S e r v i c e  In c o r p o r a t e d  o f  

K a l i s p e l l  and J e f f r e y  P i e r c e  ( h e r e a f t e r  C i t y  S e r v i c e ) , by 

and th ro u g h  t h e i r  c o u n s e l  o f  r e c o r d ,  and resp o n d  t o  p l a i n ­

t i f f ' s  Second Amended C o m p la in t  as f o l l o w s :

F IR S T  DEFENSE

P l a i n t i f f ' s  Second Amended C o m p la in t  f a i l s  t o  s t a t e  a 

c l a i m  a g a i n s t  C i t y  S e r v i c e  upon w h ic h  r e l i e f  may be g r a n te d .

SECOND DEFENSE

1. C i t y  S e r v ic e  a d m it s  th e  a l l e g a t i o n s  o f  p a ra g ra p h s

1, 2 ,  3 ,  4 ,  5 ,  G, 7 , and 8 .

2 .  C i t y  S e r v ic e  a d m it s  d e fe n d a n ts  B e a l l ,  I n c . ,  o r

B e a l l  T r a i l e r s ,  I n c . ,  and t h e  Doe d e fe n d a n ts  d e s ig n e d  and

m a n u fa c tu re d  t h e  e q u ip m e n t  t h a t  f a i l e d  o r  m a l f u n c t io n e d ,  b u t  

d e n ie s  th e  r e m a in in g  a l l e g a t i o n s  c o n t a in e d  in  p a ra g ra p h  9.

3 .  I n  a n s w e r in g  p a ra g ra p h s  IQ ,  11 ,  12 , 13 , 1 4 ,  and 

1 5 ,  C i t y  S e r v i c e  a d m its  t h a t  a q u a n t i t y  o f  g a s o l i n e  m ig r a te d  

i n t o  t h e  a d j a c e n t  r e a l  p r o p e r t y ,  i n t o  l o c a l  g r o u n d w a te r ,  and 

p o s s i b l y  i n t o  F la t h e a d  L a k e . C i t y  S e r v i c e  to o k  prom pt  

a c t i o n  t o  a t t e m p t  t o  m i t i g a t e  t h e  damages w h ich  m ig h t  be 

ca u s e d  by t h e  s p i l l .  To d a t e ,  th e  t o t a l  n a t u r e  and e:<tent  

o f  any damages i s  as y e t  unknown t o  th e s e  d e fe n d a n ts  w h e th e r  

s a i d  r e s u l t i n g  damage i s  t o  r e a l  p r o p e r t y ,  p e r s o n a l  

p r o p e r t y ,  o r  t o  t h e  p e rs o n s  o f  th e  p l a i n t i f f .  C i t y  S e r v ic e  

s p e c i f i c a l l y  d e n ie s  t h e y  w ere  a t  f a u l t  i n  any way f o r  th e  

g a s o l i n e  s p i l l  inasm uch as th e  same o c c u r r e d  when a d e f e c -
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. - a l l e r  h i t c h  f a i l e d  w h ic h  a l lo w e d  t h e  t r a i l e r  t o  come 

u n h i t c h e d  frotn t h e  t r a c t o r ,  go o f f  th e  ro a d ,  and t i p  o v e r .  ■ 

c i t y  S e r v ic e  f u r t h e r  d e n i e s  t h a t  a n y th in g  t h a t  was done i n  

a t t e m p t i n g  t o  c l e a n  up t h e  s p i l l  was in  any way a cause o f  

damage t o  t h e  p l a i n t i f f .  C i t y  S e r v ic e  d e n ie s  e v e r y  m a t t e r ,  

f a c t ,  and t h i n g  s e t  f o r t h  i n  p a ra g ra p h s  10, 11 , 12 ,  1 3 ,  14,  

and 15 o f  t h e  Second Amended C o m p la in t  n o t  h e r e i n  s p e c i f i ­

c a l l y  a d m i t t e d .

4 .  I n  a n s w e r  t o  p a ra g ra p h  16, C i t y  S e r v ic e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  answ ers  t o  p a r a ­

g ra p h s  1 t h r o u g h  IS .

5 .  C i t y  S e r v i c e  d e n ie s  t h a t  t h e i r  a c t s  o r  o m is s io n s  

caused  o r  c o n t r i b u t e d  t o  t h e  r e l e a s e  o f  th e  g a s o l i n e  in  t h a t  

t h e  g a s o l i n e  was r e l e a s e d  due t o  th e  f a i l u r e  o f  a d e f e c ­

t i v e l y  d e s ig n e d  t r a i l e r  h i t c h  w h ich  f a i l e d .  C i t y  S e r v ic e  

s p e c i f i c a l l y  d e n i e s  t h a t  th e y  w ere  in  any way a t  f a u l t  

r e s p e c t i n g  s a i d  g a s o l i n e  s p i l l  and d e n ie s  t h a t  th e y  d id  any­

t h i n g  i n t e n t i o n a l  w i t h  r e s p e c t  t o  th e  s u b j e c t  i n c i d e n t .

C i t y  s e r v i c e  d e n i e s  t h e  r e m a in d e r  o f  t h e  a l l e g a t i o n s  con­

t a i n e d  i n  p a r a g r a p h  17 o f  p l a i n t i f f ' s  Second Amended Com­

p l a i n t .

6 . I n  a n s w e r in g  p a ra g ra p h  13, C i t y  S e r v i c e  a d m its  

t h a t  p l a i n t i f f  has s u f f e r e d  damages, b u t ,  a t  t h i s  t i m e ,  C i t y  

S e r v ic e  i s  u n a w a re  o f  t h e  t o t a l  n a t u r e  and e x t e n t  o f  any  

s a i d  damages. C i t y  S e r v i c e  d e n ie s  t h a t  any damage was 

s u f f e r e d  as a d i r e c t  and p r o x im a t e  r e s u l t  o f  a t r e s p a s s o r y
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i n v a s i o n  oC t h e  s u b j e c t  p r o p e r t y .

7 .  I n  answ er t o  p a r a g r a p h  19 , C i t y  S e r v i c e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  answ ers  t o  p a r a ­

g ra p h s  1 t h r o u g h  18 .

3 .  C i t y  S e r v ic e  s p e c i f i c a l l y  d e n ie s  t h a t  t h e y  v/ere in

an y  way n e g l i g e n t  w i t h  r e s p e c t  t o  t h e  s p i l l  o f  t h e  c a rg o  o f

g a s o l i n e .  T h e r e f o r e ,  C i t y  S e r v i c e  d e n ie s  t h e  a l l e g a t i o n s  

c o n t a in e d  i n  p a ra g ra p h s  2 0 ,  2 1 ,  and 22 o f  p l a i n t i f f ' s  Second  

Amended C o m p la in t .

9 .  I n  answ er t o  p a r a g r a p h  23 , C i t y  S e r v ic e  a d m its

t h a t  t h e  p l a i n t i f f  has s u f f e r e d  damages, t h e  same b e in g

u n c e r t a i n  as o f  t h i s  d a t e ,  b u t  d e n ie s  t h a t  any s a i d  damages 

s u f f e r e d  w ere  a d i r e c t  and p r o x im a t e  r e s u l t  o f  t h e  n e g l i ­

gence  o f  C i t y  S e r v i c e .

10 .  I n  an sw er t o  p a r a g r a p h  2 4 ,  C i t y  S e r v ic e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  answ ers  t o  p a r a ­

g ra p h s  1 th r o u g h  23 .

11 .  C i t y  S e r v ic e  d e n i e s  t h a t  th e y  c o m m it te d  any a c t  o r  

o m i t t e d  t o  do a n y t h in g  w i t h  r e s p e c t  t o  t h e  g a s o l i n e  s p i l l  as 

a l l e g e d  in  p a r a g r a p h  25 o f  p l a i n t i f f ' s  Second Amended Com­

p l a i n t .  C i t y  S e r v i c e  a f f i r m a t i v e l y  a l l e g e s  t h a t  t h e y  have  

done and w i l l  c o n t in u e  t o  do e v e r y t h i n g  t h a t  t h e y  can  in  

o r d e r  t o  a l l e v i a t e  th e  p ro b le m .  C i t y  S e r v i c e  d e n i e s  t h a t  a 

p r i v a t e  n u is a n c e  e x i s t s  and deny each  and e v e r y  o t h e r  a l l e ­

g a t i o n  o f  p a r a g r a p h s  25 and 26 o f  p l a i n t i f f ' s  Second Amended 

C o m p la in t .  C i t y  S e r v i c e  a d m its  t h a t  p l a i n t i f f  has  s u f f e r e d
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damages as a r e s u l t  o f  t h e  g a s o l i n e  s p i l l ,  b u t  i t  i s  unknown 

t o  C i t y  S e r v i c e  t h e  n a t u r e  and e x t e n t  o f  a l l  o f  t h e  damages 

a t  t h i s  t i m e .  C i t y  S e r v i c e  f u r t h e r  d e n ie s  t h a t  t h e  damages 

s u f f e r e d  by p l a i n t i f f  w ere  a d i r e c t  and p r o x im a t e  r e s u l t  o f  

t h e i r  a c t i o n s  o r  i n a c t i o n s ,

12 .  I n  answ er t o  p a r a g r a p h  27 , C i t y  S e r v i c e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  an sw ers  t o  p a r a ­

g ra p h s  1 t h r o u g h  26 .

1 3 .  I n  answ er t o  p a ra g ra p h s  28 ,  2 9 ,  and 30 ,  C i t y  

S e r v i c e  d e n i e s  t h a t  t h e i r  a c t s  o r  o m is s io n s  h ave  c r e a t e d  a 

p u b l i c  n u is a n c e  as t o  s t a t e  w a te rs  o r  as t o  any p r o p e r t y  

i n t e r e s t  c la i m e d  t h e r e i n  by th e  p l a i n t i f f .  T h ese  d e fe n d a n ts  

f u r t h e r  d eny t h a t  t h e i r  a c t s  o r  o m is s io n s  r e s u l t e d  i n  a 

p u b l i c  n u is a n c e  w h ic h  i n t e r f e r e s  w i t h  p l a i n t i f f ' s  use  and 

e n jo y m e n t  o f  t h e  p r o p e r t y  o r  t h a t  th e  same has r e s u l t e d  in  

s p e c i a l  damages r e c o v e r a b l e  th e r e b y  by t h i s  p l a i n t i f f .  C i t y  

S e r v i c e  a d m it s  t h a t  t h e  p l a i n t i f f  s u f f e r e d  some damages, t h e  

same as y e t  n o t  t o t a l l y  d e te r m in e d ,  b u t  deny t h a t  s a id  

damages w e re  a d i r e c t  o r  p r o x im a te  r e s u l t  o f  t h e i r  c r e a t i o n  

and m a in te n a n c e  o f  a p u b l i c  n u is a n c e .  C i t y  S e r v i c e  d e n ie s  

t h e  r e m a in d e r  o f  t h e  a l l e g a t i o n s  c o n t a in e d  i n  p a ra g ra p h s  28 ,  

2 9 ,  and 30 o f  p l a i n t i f f ' s  Second Amended C o m p la in t .

1 4 .  I n  answ er t o  p a ra g ra p h  31 , C i t y  S e r v i c e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  an sw ers  t o  p a r a ­

g ra p h s  1 t h r o u g h  3 0 .
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1 5 .  I n  answer t o  p a ra g ra p h s  3 2 ,  33 ,  and 3 4 ,  C i t y  

S e r v i c e  d e n ie s  t h a t  th e y  were engaged  i n  an a b n o r m a l ly  

d a n g e ro u s  a c t i v i t y  as  a l l e g e d  i n  p l a i n t i f f ’ s Second Amended 

C o m p la in t  and t h a t  t h e y  a r e  s t r i c t l y  l i a b l e  f o r  a l l  p r o x i ­

m ate  damages a r i s i n g  fro m  th e  s p i l l i n g  o f  g a s o l i n e  on 

M o n tana  S t a t e  H ighway No. 35 . C i t y  S e r v i c e  a d m it s  t h a t  

p l a i n t i f f  has s u f f e r e d  some damages t o  th e  d a t e  h e r e o f ,  t h e  

e x t e n t  o f  w h ich  i s  unknown, b u t  s p e c i f i c a l l y  deny  t h a t  t h e  

damages w ere  a d i r e c t  and p ro x im a te  r e s u l t  o f  any  a c t s  o r  

o m is s io n s  on t h e i r  p a r t .  C i t y  S e r v i c e  d e n ie s  t h e  re m a in d e r  

o f  t h e  a l l e g a t i o n s  c o n t a in e d  i n  p a ra g ra p h s  32 ,  3 3 ,  and 34 o f  

t h e  Second Amended C o m p la in t .

I S .  I n  answer t o  p a ra g ra p h  35 ,  C i t y  S e r v i c e  r e a l l e g e s  

and i n c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  an sw ers  t o  p a r a ­

g ra p h s  1 th ro u g h  34 .

1 7 .  The a l l e g a t i o n s  o f  p a ra g ra p h s  36 and 37 a r e  n o t  

d i r e c t e d  t o  C i t y  S e r v i c e  who w i l l  n o t  resp o nd  t o  such a l l e ­

g a t i o n s  .

1 8 .  I n  answ er t o  p a ra g ra p h  3 3 ,  C i t y  S e r v i c e  r e a l l e g e s  

and in c o r p o r a t e s  by r e f e r e n c e  i t s  p r e v io u s  a n s w e rs  t o  p a r a ­

g ra p h s  1 th ro u g h  37 .

1 9 .  I n  answer t o  p a ra g ra p h s  39 ,  4 0 ,  and 4 1 ,  c i t y  

S e r v i c e  i s  w i t h o u t  any in f o r m a t i o n  o r  b e l i e f  as  t o  w h e th e r  

p l a i n t i f f  has i n c u r r e d  any o f  t h e  d e s c r ib e d  damages o r  

i n j u r i e s .  C i t y  S e r v i c e  a ls o  d e n ie s  t h a t  i t  was n e g l i g e n t .  

T h e r e f o r e ,  C i t y  S e r v i c e  d e n ie s  t h e  a l l e g a t i o n s  o f  s a id
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p a r a g r a p h s  i n  t h e i r  e n t i r e t y .

2 0 .  C i t y  S e r v i c e  d e n i e s  e v e r y  m a t t e r ,  f a c t ,  and t h i n g  

s e t  f o r t h  i n  t h e  Second Amended C o m p la in t  n o t  h e r e i n  s p e ­

c i f i c a l l y  a d m i t t e d .

WHEREFORE, C i t y  S e r v i c e  and J e f f r e y  P i e r c e  p r a y  t h a t  

p l a i n t i f f  t a k e  n o t h i n g  by v i r t u e  o f  any o f  t h e  c o u n ts  i n  h is  

Second Amended C o m p la in t ,  f o r  c o s ts  i n c u r r e d  h e r e i n ,  and f o r  

such  o t h e r  and f u r t h e r  r e l i e f  as  t o  t h e  C o u r t  seems p r o p e r .

CROSS-CLAIM AGAINST BEALL. IH C .
AMD BEALL TRAILERS OF MONTANA. IN C .

COMES MOW C i t y  S e r v i c e  I n c o r p o r a t e d  o f  K a l i s p e l l  ( h e r e -

j i n a f t e r  C i t y  S e r v i c e )  and J e f f r e y  P i e r c e  by c o u n s e l ,  and f o r

t h e i r  c r o s s - c l a i m  a g a i n s t  B e a l l ,  I n c . ,  and B e a l l  T r a i l e r s  o f

M o n ta n a ,  I n c . ,  a l l e g e  as f o l l o w s :

1 .  A t  a l l  t im e s  r e l e v a n t  t o  t h i s  a c t i o n ,  C i t y  S e r v ic e  

was a M ontan a  c o r p o r a t i o n  w i t h  i t s  p r i n c i p a l  p l a c e  o f  b u s i ­

n ess  i n  K a l i s p e l l ,  M o n ta n a .

2 .  A t  a l l  t i m e s  r e l e v a n t  t o  t h i s  a c t i o n ,  B e a l l ,  I n c . ,  

and B e a l l  T r a i l e r s  o f  M o n ta n a ,  I n c . ,  w ere  M ontan a  c o r ­

p o r a t i o n s  w i t h  t h e i r  p r i n c i p a l  p la c e  o f  b u s in e s s  in  

B i l l i n g s ,  M o n tan a .

■ 3 .  On J a n u a r y  1 8 ,  1 9 8 4 ,  C i t y  S e r v i c e  p u r c h a s e d  a 

tan dem  d o l l y  w h ic h  was d e s ig n e d ,  m a n u fa c tu r e d ,  and s o ld  by 

d e f e n d a n t s .

4 .  On o r  a b o u t  S e p te m b e r  16 ,  1 9 9 2 , J e f f r e y  P i e r c e ,  an 

em p lo y e e  o f  C i t y  S e r v i c e ,  was p u l l i n g  a t r a i l e r  w h ic h  was 

c o n n e c te d  t o  h i s  t r a c t o r  u n i t  by a re a c h  tu b e  w h ic h  i s  a

7
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p o r t i o n  o f  t h e  tandem d o l l y  h e r e t o f o r e  i d e n t i f i e d .

5 .  W h i le  .Che t r a c t o r  and t r a i l e r  u n i t  w e re  b e in g  

d r i v e n  n e a r  P o is o n ,  M ontana, th e  re a c h  tu b e  on t h e  d o l l y  

b ro k e  and cau sed  t h e  t r a i l e r  u n i t  t o  s e p a r a t e  and o v e r t u r n .

6. The tandem d o l l y  u n i t  p u rc h a s e d  by C i t y  S e r v ic e  

fro m  d e f e n d a n t s  B e a l l ,  I n c . ,  a n d / o r  B e a l l  T r a i l e r s  o f  

M o n tan a , was i n  a d e f e c t i v e  c o n d i t i o n  u n r e a s o n a b ly  d an g ero us  

t o  u s e r s  and consum ers, i t  reach ed  C i t y  S e r v i c e  w i t h o u t  

s u b s t a n t i a l  change in  i t s  c o n d i t i o n  when s o l d ,  and th e  

p r o d u c t  was e i t h e r  d e f e c t i v e l y  d e s ig n e d  o r  d e f e c t i v e l y  

m a n u fa c tu r e d ,  o r  b o th .  The B e a l l  d e fe n d a n ts  a l s o  f a i l e d  t o  

warn C i t y  S e r v i c e  w i t h  r e s p e c t  t o  p o s s i b l e  f a i l u r e s  o f  th e  

r e a c h  tu b e  a l t h o u g h  th e y  knew o r  s h o u ld  have known t h a t  t h e  

r e a c h  tu b e  m ig h t  f a i l .

7 .  As a p r o x im a te  r e s u l t  o f  t h e  d e f e c t i v e  c o n d i t i o n  

o f  th e  d o l l y  a n d / o r  i t s  component p a r t s , C i t y  S e r v i c e  

s u f f e r e d  damages t o  t h e  d o l l y  and t r a i l e r  u n i t ;  i n c u r r e d  

to w in g  c o s ts  a s s o c ia t e d  w i t h  rem ov ing  th e  damaged v e h i c l e  

f ro m  t h e  a c c i d e n t  scene and d e l i v e r i n g  i t ;  t o  a r e p a i r  shop;  

i n c u r r e d  expenses  i n  t r a n s f e r r i n g  and d e l i v e r i n g  f u e l  to  

c u s to m e rs ;  and in c u r r e d  c o n t in u in g  exp enses  f o r  t h e  c le a n u p  

o f  t h e  a c c i d e n t  scene and n e ig h b o r in g  p r o p e r t y .

8 .  C i t y  S e r v ic e  and P i e r c e  have  been sued f o r  damages 

a r i s i n g  o u t  o f  g a s o l i n e  t h a t  was s p i l l e d  on t h e  p r o p e r t y  o f  

c e r t a i n  la n d o w n e rs  w h ich  o c c u r re d  when t h e  a f o r e s a i d  p r o d u c t  

f a i l e d .

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



2

3

4

5

6 

1 

8 

9
13

11

12

13

14

15

16 

17 

IS

19

20 
21

24

25

26

27

28

9 .  C i t y  S e r v i c e  and P i e r c e  a r e  e n t i t l e d  t o  in d e m n i ty  

a n d / o r  c o n t r i b u t i o n  a g a i n s t  th e  B e a l l  d e fe n d a n t s  f o r  any and  

a l l  damages o f  w h a ts o e v e r  k in d  o r  n a t u r e ,  i n c l u d i n g  a t t o r ­

neys  fe e s  and c o s t s ,  f o r  w h ich  C i t y  S e r v i c e  o r  P i e r c e  may 

become l i a b l e  t o  t h e  p l a i n t i f f s  i n  Lake C ou n ty  C i v i l  Cause  

No. D V -9 4 -2 3 0  a n d / o r  L ake  County C i v i l  Cause Ho. D V - 9 4 -2 8 1 ,  

and t o  in d e m n i t y  a n d / o r  c o n t r i b u t i o n  f o r  any and a l l  c o s ts  

o r  exp enses  f o r  w h ich  C i t y  S e r v ic e  and P i e r c e  s h a l l  become 

l i a b l e  t o  any l o c a l ,  s t a t e ,  o r  f e d e r a l  ag en c y .

WHEREFORE, C i t y  S e r v i c e  and P i e r c e  p ra y  f o r  ju d g m en t  

a g a i n s t  B e a l l ,  I n c . ,  and B e a l l  T r a i l e r s  o f  M o n ta n a , I n c . ,  as  

f o l l o w s  :

1 . For damages t o  th e  d o l l y  and t r a i l e r  u n i t ;

2 .  F or  c o s ts  a s s o c ia t e d  w i t h  t r a n s f e r r i n g  and  

d e l i v e r i n g  f u e l  t o  c u s to m e rs ;

3 . F o r  to w in g  c o s t s ;

4 .  For exp en ses  in v o lv e d  i n  th e  c le a n u p  o f  t h e  a c c i ­

d e n t  s cen e ;

5 . For e xp enses  in v o lv e d  i n  t h e  c le a n u p  o f  n e ig h b o r ­

in g  p r o p e r t y ;

6 .  For  c o s ts  and d is b u rs e m e n ts  i n c u r r e d  h e r e i n ;

7 .  For any and a l l  o t h e r  c o s ts  o r  e x p e n s e s ,  in c l u d i n g  

a t t o r n e y s  f e e s ,  f o r  w h ic h  C i t y  S e r v i c e  and P i e r c e  may become 

l i a b l e  by v i r t u e  o f  c la i m s  made by damaged la n d o w n e rs  o r  any  

l o c a l ,  s t a t e ,  o r  f e d e r a l  ag en c y , as a r e s u l t  o f  t h e  g a s o l i n e  

s p i l l ;
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8 .  F o r  such o t h e r  and f u r t h e r  r e l i e f  as  t h e  C o u r t

deems j u s t  and e q u i t a b l e .

DATED t h i s  ~7 day o f  A u g u s t ,  1 9 3 5 .

CONKLIN, NYBO, LeVEQUE 
MURPHY, P . C .

L. NYBO N  
r9  3 rd  S t r e e t  N o r t h , y ^ u i t e  203 
P. O. Box 2049  / /
G r e a t  F a l l s ,  MT 5 ^ 0 3 - 2 0 4 9  

A t t o r n e y s  f o r  D e fe n d a n ts ,  
C iu y  S e r v i c e  l y e ^ r p o r a t e d  o f  
K a l i s p e l l  and ^ f f r e y  P ie r c e
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