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INTRODUCTION

The United States of America formally secured its independence

from Great Britain on Jamuary 1k, 1784. On that date, the Congress of

the United States ratified the Treaty of Paris; America gained its
independence from Great Britain, which also granted important though
in some instances dangerously ill-defined territorial concessions.

The Congress of the new nation which approved of that Treaty of Paris

had been operating under the Articles of Confederation since March of
1781, replacing the "extra legal" Second Continental Congress as the
overall directing body for the Revolution.

The Articles of Confederation reflected the unity of purpose
characteristic of the thirteen united states during the Revolution; but
it reflected the desire on the part of those states to maintain their
separate and individual sovereignties. The Articles gave the new gov-
ernment considerable powers. Congress was entitled to make war or
peace and to fix state quotas for men and monies for the national armies;
to make traazties and alliances, decide interstate disputes; limit state
boundaries and admit new states; borrow money and regulate the coinage
of the United States, and establish post offices for the country. The
real sense of the Articles; however; lay in the provision that "Bach
otape retains the sovereignty, f{reedom, and independence, and every
power, jurisdiction; and right which is not by this confederation ex-

pressly delegated to the United States in Congress ;ssembleda”l Thus,

ljerathan Elliot (ed.), The Debates in the Several State Conven-
tions on the Ratification of the Federal Constitution (5 vols, 1876- 18915
Philadelphia, 1876), I, 719.
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2
the Articles of Confederation acknowledged that the powers of war and
foreign affairs were national in scope, kept alive the idea of union
during the post-Revolution period when that idea was at its lowest ebb,2
and ultimately provided the means for the orderly transition from rule
by Parliament to self-government under the Constitution. Nonetheless,
its basic weakness remained unresolved.

The essential defect of the Articles was thet they operated upon
the states in their corporate capacity; Congress under the Articles was
not, in fact, a central government as such, but rather the central
agency of an alliance of sovereign states. Consequently, even the
powers theorqtigg}}xnbelogging‘pngongrggs‘were_practigally_npenforc-
able, while the theoretical scope of its authority was unduly narrow.
Bqu@sg taxes were to be collected from the individual states, Congress
‘cquld not levy them; inasmich as commerce was an affair of the individual
states, Congress could not regulate it; treaties could not have the
force of law since as treaties they would have operated directly on
individual states by-passing the state legislatures. In short, a com-
mon policy in these fields, where such a policy was necessary--the
source and collection of revenuqs,_regulation of commerce, foreign
relations--was virtually impossible, for the power of the Articles
remained with the states°3 These weaknesses played directly into the
hands of the chief defect of the government of the states: a too great

concentration of power in the hands of legislative departments of those

2Fdwin S. Corwin, "The Progress of Political Theory Between the
Declaration of Independence and the Meeting of the Philadelphia Conven-
tion," American Historical Review, XXX (1925), 527.

3bid.
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3
govermnents‘."L Despite its defects, and despite those American political
leaders who, refusing to minimize those defects, saw the Articles only
as a means to a better plan of central govermment, the significance of
the Articles must not be discounted.

The situation in 1787-1788 was very favorable for the creation
and adoption of a new plan of government. For, first, the experience
gained from the Revolutionary state constitutions and from the Articles
gf_anfederation had accustomed the people of the United States to the
idea of framing govermment by choice and delibenationsz blending old
ingredients from the colonial period with new republican elements, and
finding that the results worked quite well in practice. Secondly, the
experience of about a decadehgfmoperatlon of the Articles had revealed
their defects, and induced among many Americans ag“;nclinatiqn”toyarq
change. And thirdly, though the doctrinaire thinking so responsible
for the Articles was still widely prevalent in the United States, among
many Americans there existed a flexibility and receptivity to new polit-
ical ideas and institutions, a sober but confident will toward political
experimentation along republican lines.6 Eventually the desire of many

Americans for a strengthened central government culminated in the

Annapolis Convention of September, 1786. Called ostensibly to achieve

a more satisfactory regulation of interstate commerce on the Chesapeake,

b1bid., pp. 528-529.

5The history of the framing of the Massachusetts Constitution of
1780 is an excellent example of public deliberation on the formation of
state goverrments and constitutions. See Robert J. Taylor (ed.),
Massachusetts, Colony to Commonwealths: Documents on the Formation of
its Constitution, 1775-1780 (Chapel Hill, 1961).

6Cecelia M, Kenyon (ed.), The Antifederalists (New York, 1966j,
PP, Xxxiii-xxxiv,
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the Convention ended with a call for a new convention to secure amend-.

ments for the Articles, to meet at Philadelphia the following May. This

X b AT N

latter convention, the Constitutional or Federal or Philadelphia Conven-

Thereafter, for the next four months, the delegates to that Convention

wore in continual session, struggling over a plan of govermment which

one delegate, a future Anti-Federalist, considered

« o o would end either in monarchy, or a tyrannical aristocracy,
which, he was in doubt, but one or other he was sure. Thig
Constitution had ?een formed without the knowledge or idea of
the people. . . -

With the signing of the Constitution by all but three of the delegates
of the Convention, the work of that body was closed. In the future,
however, lay an even more formidable task--to secure the acceptance by

the people of the new article of goverrment. This task would occupy

the attention of those supporting the Constitution, the Nationalists,

8

or Federalists as they preferred to call themselves,  until August of

The struggle for the ratification of the Constitution, from the

winter of 1787-1788 to late summer of 1788, was, in essence, the first
pg}iﬂ.ﬁa}w campaign waged on a national scale in the United States. From
the level of dozens of local arenas, with battles fought over local and
even petty issues, the struggle for some manner of political supremacy

in the country moved into the national coli.seum,9 where all could take

TJames Madison, The Debates in the Federal Convention of 1787
Which Framed the Constitution of the United States of

ZXamed America, Gaillard
Hunt and James Erown Scott (eds.) (New York, 1920), pe 578.

8.‘.%ee footnote number one of Forrest MacDonald, "The Anti-Federal-
ists," The Wisconsin Magasine of History, XLVI (1963), 209.

9Kenyon, op. cit., p. xxtil.

-
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5
an active part. The principal issue at stake appeared simple enough on
the surface--shall the Constitution, as drafted by the Federal Conven-
tion of 1787, be adopted or rejected? But beneath the surface of this
issue, and not a very great depth at that, lay a much larger, almost
theoretical political question. Accompanying that political question
was a consuming political struggle between two great, opposing, though
by no means clearly drawn. nolitical factions.

On the one hand were the supporters of the Constitution, men of

a small, dedicated, and rather closely though informally associated,

nationalist-minded organization. Typically rather younger than their

opponents, the men of this position and mentality wers mostly the pro-

ducts of the Revolution, and of the political, economic, and social

reshufflings consequent of that great event. A clearly overwhelming
majority in the Federal Convention, the Constitution reflected their
strongly centralist political ideology to no surprising degres.

Opposing the Nationalists were the men of the "establishment,”

often men of the state and local governments. These men, generally of

pre-Revolutionary War vintage, were acting to maintain the position of

the state govermments within the framework of the Articles and thereby
also maintain their own entrenched political position. These men real-
ized the threat posed by the Constitution to the Articles, the supremacy

of the state governments, and their own entrenched political maghinesolo

Roughly in the middle of thesa two opposing extremes wers a

relatively few men, in terms of numbers though certainly not in temrms

of ability, intellect; or national renown. Typically, these men were

10MacDonald, op. cit., pp. 209-211.
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6
the moderates in the controversy, tending toward a position of classical,
doctrinaire republicanism. It was easy, and indeed not unexpected, for
these few men to oppose the Constitution on the grounds that it contained
too many imperfections from the point of view of republican principles

of political theory. These men, Elbridge Gerry of Massachusetts, Mel-

ancton Smith of New York, John Francis Mercer of Maryland, and George
Mason and Edward Randolph of Virginia, were men of the eighteenth gentury

nationalist tradition, reasoning from principles to particulars. For

these men no national govermment was better than an imperfect one which
might subsequently degenerate into tyrannyo11
The men who opposed the Constitution, those of the last two des-

cribed positions, have come to be kmown as the Anti-Federalists. That

designation signifies only, as Forrest MacDonald has argued, that their
position was opposed to that of the Federalists, not that they were

truly anti-federal in their political ideologyg12 Yt was a name given

to them by their opponenis. and though they repeatedly stressed that,

e (P it ot

ists never were quite able to live the designation down. Anti-Federalism
was; thus, as varied as the men representing that position.

It is the purpose of this thesis to explore and document the
Anti-Federalist fear of the strong central govermment proposed by the
Constitution. The problem in a thesis of this nature is the multipli-
city and internal contradictions of the Anti-Federalist arguments and
objections, and the lack of treatment of certain major topics, notably

judicial review. Thus, while their overall theoretical constitutional

M1pig,, p. 209, 127pi4.
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7
and political position is quite easy to arrive at, it is more difficult
to demonstrate and evidence the Anti-Federalists‘’ somewhat unconscious

fears of strong central.gouezmment. Only by a careful examination of

Anti-Federalist literature and speeches in the ratification controversy,

together with some understanding of the men who made the objections,
can an accurate picture of the Anti-Federalist fear be determined.

This thesis will examine the Anti-Federalists®’ fears of a strong
central govermment in the following fashion. Chapter one will be con-

cerned with the basis for that fear--the Anti-Federalist theory of
—— B PR

e p e

republican government. A summary of this theory is very necessary for
the understanding of the Anti-Federalist position on the Constitution
and the proposed federal government; it is also important if one is to
comprehend the true significance of the Anti-Federalists in the consti-
tutional development of the United States. Chapter two will deal with
expressions of Anti-Federalist fears of New England origin, that is,
from those New England states which displayed any significant Anti-
Federalist support (Connecticut and, particularly, Massachusetts).
Chapters three and four will cover, respectively, the Anti-Federalism
of the Middle Atlantic states (Pennsylvania, New York, New Jersey, and
Delaware), and the Southern States (Virginia, North and South Carolina,
Maryland, and Georgia)}). This sectional approach to the study of Anti-
Federalism provides the most continuity in demonstrating the secticnal
differences in the Anti-Federalists' objections to the Constitution.
The concluding chapter will summarize briefly the position of Anti-

Federalism in American constitutional and political development.
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CHAPTER I
THE ANTI-FEDERALIST THEQRY OF REPUBLICAN GOVERNMENT

The Anti-Federalist's position on republican govermment was

closely tied to the widespread belief that republican government was.
possible only in small, relatively homogeneous aress. As republicans

e R+ ik o g g s i

in the classical understanding of the word, the Anti-Federalists read
widely in the works of such well-known and widely respected political
and legal theorists as John Locke and Sir William Blacksione. They
were, however, particularly impressed by the works of Baron Montesquieu

whose name carried great weight in America. gggtesguieu's opinion was

cited frequently, particularly that on the nature of republican govern-
ment:

The natural properties of small states_is to be governed as a
republic; of middling ones, to be subject to a monarchx;“aﬁaf'
of large empires to be swayed by a despot prince . . . The
consequence is that, in order to preserve the principle of the
established govermment, the state must be supported in the
extent; and that the spirit of the state will alter in propor-
tion as it extends or contracts its limit.l

The history of America reinforced this belief, and in turn led
to further generalizations. Before the Revolution, the Americans en-
joyed self-government only as individual colonies. The Articles of
Confederation maintained that tradition of local self-govermment by
severely restricting the extent of power exercised by the central

authority. A large republic was impossible, the Anti-Federalist argued,

Licnathan Elliot (ed.), The Debates in the Several State Conven-
tions on the Ratification of the Federal Constitution (5 vols. 1876-
1891; Philadelphia, 1878), 1T, L2l.
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because the center of govermment would unavojdably be distant from the
people., The interest of the people would then naturally decrease,

setting the stage for a change in republican government to aristocracy

2 Any self-governing people must be relatively homogeneous

or monarchy.
in interests, opinions, habits, and mores. The Anti-Federalists were
highly eonscious of and emphasized the cultural diversities of the Amer-
ican people; and argued that no one set of laws could operate over such
diversity equally.3
The Anti-Federalists' fear of the strong central govermment
proposed by the Constitution stemmed also from their conception of
human nature. The ‘Antis’ shared with their opponents many of the

assumptions of human nature characteristic of the late eighteenth cen-

tury. Man's domonant motive in life, they believed, was self-interest.

The most extreme form of this self-interest manifested itself in the

lust for political power. References to this lust for power were re-
peatedly mada by men on both gides of the ratification struggleoh

James Madison, a leading Federalist; wrote in Federalist Number 51:

Ambition [for power in government] must be made_ to counteract
ambitions. The interest of the man must be ¢onnected with the
constititional rights of the place. It may be reflected on
human nature that such devices should be unnecessary to control
the abuses of government., But what is government itself but
the greatest of all reflections on human nature. If men were
angels, no goverrnment would be necessary. If angels were to
govern men, neither external or internal control on government
would be necessary. In framing a government which is to be
administered by men over men, the great difficulty is this:

%Cecelia M. Kenyon {ed.), The Antifederalists (New York, 1966},
po X1,

3Tbid.

bbid., pp. lxdi-lxiii.
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you.mst. firsy _enable the government to control thg governed;
and_in fhe next. place oblige it to control itself. '
In a passage strikingly similar to Madison's, the New York Anti-Feder-

alist leader;, John Lansing, Jr., saids
Samples would be impertinent, arguments would be in vain,

checks would be useless, if we were certain our rulers would
be good men; but for the virtuous, govermment is not insti-

tuted; its objec train and punish vice, and all
free constitutions are formed with the views-~to deter the
governed from crime, and the governors from tyranny.

Because of their skepticism of man's motivation, the Anti-

Federalists viewed representative government only as a substitute for

direct democracy. They desired the restriction of that govermnment's
operation to such functions so natural in scope as to make the legis-
lature the personification of the people themselves. ' The Anti-Feder-
alists doubted the people’s judgment of the issues in ratification,
indeed of the necessities and requirements of republican government
itself. They were skeptical of the people's capacity as electors.

AN e~ s

The 'Antis' did not feel the people, as electors, were capable of

preventing corruption in choosing the legislative and executive branches

of the propesed federal govermment, Indeed, corruption was bound to
creep in and affect even the state and local govermments, so deep did
the inti-Federalists! skepticism reach. Finally, and perhaps most
important, was the belief that the people, voting in the large consti-

tuencies provided by the Constitution, would either lose elesctors to

5Alexander* Hamilton, James Madison, John Jay, The Federalist,
Clinton Rossiter (ed.) (New York, 1961), p. 322.

6E11i0t, Debates, IT, 295-296.

7(,‘?eceli.a. M. Kenyon, "™™en of Little Faith: The Antifederalists on

the Nature of Political Man," The William and Mary Quarterly, XIT {1955)
10,
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the aristocrats of the country because of the latter's superior organ-
izational capacity, or would find themselves choosing representatives

8

solely from among a number of proffered aristocrats.

For these reasons, the Anti-Federalists were essentially lo-

galists on the matter of representative government, They lacked the

faith needed to extend the principles of republican government beyond

the state level. Their democracy was small, simple, and homogene-
ous.

The central question, then, that troubled the Anti-Federalists,
was the extent of power to be given to the general government. The
course of the Revolution and the trials which it presented were still
very distinct in the minds of those Americans who lived through and
took an active part in it. Political power over the thirteen colonies
had been transferred from England to the thirteen states operating as

separate, self-governing political emtities. Having suffered under

what often seemed an overly centralized, and thereby_unrastrictive

government, the Anti-Federalists were. loathe. to assign any more power

R T

to_a new centralized government than was necessary for the benefit,
safety, and continued liberty of all. The Articles of Confederation
had been in effect for some years--certainly long enough to show that
its powers for dealing with all the problems facing the young nation
were generally insufficient. The post-Revolution years under that
article of government were years of petty, local rivalries and scram-

bles for political power. The Articles did little to alleviate the

8
Kenyon, The Antifederalists, pp. xcii=-xciii.
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power struggles; indeed, as the years passed, those struggles only
intensified, to the detriment of all.’

The framers of the Constitution considered it as the solution

to_the internal political problems facing the United States. The
Constitutional Convention evidenced the idea that for greatest effec-~
tiveness constitutional reform must be national in scope and must
embrace the entire national American political system in a single
coherent programolo The later phase of the Convention's task was

significant because it drew attention to the most persistent consti-

tutional problem of the United States--the existence of a muliiplicity

1
of local legislatures with indefinite pggg£§.l The Constitution was

designed and couched with sufficient working room for construction to

12 The Consti-

supply the shortcomings of that article of govermment.
tution placed undisputed highest authority in the national government.
It was stated, and understood by the signers at least, to be the
supreme law of the land.

But was the United States; a nation little more than a decade
old, ready to receive such a govermment as proposed by the Constitutiocn?
Could its people, their institutions; and their degree of political

awareness maintain such centralization without the accompanying loss

of political freedoms and individual liberties historically conssquent

“Robert Allen Rutland, The Ordesl of the Constitution: The Anti-
federalists and the Ratification Struggle of 1787-1700 (Norman, 1966),
pe 49,

10gdward S, Corwin, "The Progress of Political Theory Between the
Declaration of Independence and the Meeting of the Philadelphia Conven-
tion," American Historical Review, XXX (1925), 520.

N1bid., pe S13. 121pid., p. 521,
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of such centralization? Power to handle their own affairs had been
wrested from the Mother Country only with great sacrifice and effort.
That power was not considered a commodity to be tossed about lightly.

Thus, the Anti-Federalists charged, the basis for conflict was that a

strong central government, given sufficient time, would weaken and

.7 B ot B Mmoot P

ultimately dequgywlggﬁkﬁggvgrnmgnt and its accompanying political

freedoms and individual personal 1iberties.13 Others believed that

national government must become an aggrandizing aristocracy to the

1

detriment of those hard-won freedoms.

The Anti-Federalists in the Federal Convention were from the

s e P

start an exceedingly small number. Indeed, at_the end only George
15

Mason and Governor Edmand. Bandolph. of Virginia,
of Massachusatts remajned. Gone were John Lansing, Jr., and Robert

and Elbridge Gerry

Yates of New York, and Maryland's Luther Martin, disappointed at the
Convention's continued insistence on centralized govermment. They
need not have been surprised, however, nor felt so badly, about the
outcome of the Convention, for arrayed against them was the greatest
:ollection of Nationalists ever collected together in one place in

American history. Richard Henry Lee; subsequently one of the foremost

of the Anti-Federalist essayists; declined attendance at the Convention,

saying thak "he_smelt .a.raf."

13Morton Borden (edo), The Antifederalist Papers (Ann Arbor,
1961}, pp. LO-k1.

thames Madison, The Debates in the Federal Convention of 1787
Which Framed the Constitution of the United States of America, Gaillard
Hunt and James Brown Scott (eds.) (New York, 1920), p. 576.

lsEdmund Randolph apparently had second thoughts on the matter of
continued opposition to the Constitution between the closing of the
Philadelphia Convention and the opening of the Virginia Ratifying Con-
vention., At least he said he did. Elliot, Debates, III, 23-28.
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In view of their small number at the Convention, and in view

also of the strong Nationalist contingent, the Anti-Federalists gained

few successes in their efforts to thwart the centralizing tendency of

the nationalist-minded delegates. Of their many proposals, only the

= o e - bt A1 sk s GO AT

tion bills was accepted; their other proposals found little support

among the delegates. As if to vent their disappointment over the out-

come of the Convention, the three remaining 'Antis' refused to give

their signed assent to the Constitution as it emerged from the secret
debates, nor did they hesitate to review the outcome of the proceedings
in the final days of the Convention. Each of this famous "dissenting
trio" expressed in his own way grave concern over the dangerous tendency
toward centralization of authority adopted in part of the Consti‘bution?;6

Though the Anti-Federalists transferred their opposition to the
Confederation Congress, their effort to prevent the passage of the
Constitution on to the people failed. But the Constitution still faced
its most difficult test: ratification in special state conventions by
the required nine of the thirteen states remained. This presented the
Anti-Federalists with their final opportunity and their strength, abil-
ities, and perseverance were put to the test.

The Anti-Federalists gathered all their determination and facts

at their disposal for the final contest. But their natiocnalist oppon-

ents were no less active. The Federalists' strategy was to secure the

16For the objections of Edmund Randolph to the Constitution, see
Madison,; op. ¢it., pp. 575-576. For George Mason's objections to the
Constitution, see ibid., p. 576. And for the criticisms by Elbridge
Gerry of the Constitution, see ibid., pp. 576-577.
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early calling of the state ratifying conventions and consequent speedy
ratification. Thus, they hoped to build up a momentum of ratification
which would be difficult to stop.17 The strategy was action, The
Anti-Federalists on the other hand pressed for delay, counseslling slow
and careful consideration of the new plan of governmento18 The Feder-
alists' strategy paid off, with several quick and relatively easy
successes. But these early successes by no means deterred the Anti-

Federalists, for these successes were chiefly in the small New England

states; these, with the exception of Massachusetts, had been acknow-

vt irrep n,

ledged as give-aways from the first. The 'Antis' looked forward to

the larger states--New York, Virginia, North Carolina--for their hopes.

O A R LU | e

And they came very close to success in their campaign.

17Rutland, op. cit., p. L9.
181hid., po 36.
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CHAPTER II
THE NEW ENGLAND STATES

The Federal Convention held its last session of debates on

September 17, 1787 The Constitution was then presented to the Confed-

eratign_Copgrass, which quick;y gavewthe new article of government its
%éPrPVGlsl and recommended that the state legislatures plan elections
for delegates to the special state ratifying conventions. While these
proceedings were in progress, Federalists throughout America were active.
Their strategy, as outlined in Chapter I, had previously been decided
upon, and they moved swiftly to implement that strategy. The Federal-
ists of the four New England states were especially active, for they
realized the great advantage presented to them by the internal situation

2

in those states, The prospect of early and relatively easy ratifica-

tion was indeed the case in New England, and the Federalists planned to

get the ball of quick ratification moving early in that regiono3

1Despite the efforts of Richard Henry Lee and other Anti-Federal-
ists in the Confederation Congress to convince that body not to approve
the Constitution, the Congress unanimously.decided on.Septemher.28,.1787,
to_approve the new article of government. The Congress sent a resolu-
tion to the legislatures of the several states instructing them to call
elections for delegates to the ratifying conventions. James Madison,
The Debates in the Federal Convention of 1787 Which Framed the Constitu-
tion of the United States of America, Gaillard Hunt and James Brown
Scott (eds.) (New York, 1920, p. 6Ll.

2Robert Allen Rutland, The Ordeal of the Constitution: The Ratif-__
ication Struggle of 1787-1788 (Norman, 1966).

3Robert Morris is reported to have considered that all the states
above New York, Rhode Island excepting, lay in the Federalist Camp. His
estimation was very accurate; indeed, only Massachusetts and New Hampshire
{unexpectedly) and Rhode Island (expectedLy) demonstrated any Anti-Fed-
eralist strength. Rutland, ibid., p. 50.
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Connecticut, the first New England state to call its ratifying
convention, demonstrated some meager Anti-Federalist opposition. The
Connecticut ratifying convention required only one week to give its
ggg;gval to the Constitution.,h It must not be thought from this rapid
vote, however, that Anti-Federalist opposition was lacking in either
existence or spirit; the small Anti-Federalist contingent present in
the Federalist-dominated convention strongly maintained its position.,
The determination shown by the ‘Antis' present in Hartford is a ceredit
to their belief in their position and to the leadership shown by General
James Wadsworth and his compatriot, Judge Eliphalet Dyer. General
Wadsworth was a capable debater, and his staunch opposition to his
Federalist opponents undoubtedly caused them some disparagement, though

he realized the issue of ratification was never seriously in doubt.

General Wadsworth's opposition to the Constitution centered

especially on the broad taxing powers granted to the proposed Congress.

In giving Congress both the power of the purse (Article I, sections 7
and 8, of the Federal Constitution)s and the power of the sword (Article
I; section 8),6 a near-despotic authority was granted to the national

legislature. Not only was power of such extensive nature but one short

hPennsylvania was the first state to call its ratifying conven-
tion {NoVember 21, 1787), Delaware followed with a call for December 3,
1787, The votes on ratification for these two states came on December
12 (46 for, 23 against), and December 7 (unanimous approval of the Con-
stitution), respectively. New Jersey and Georgia became the third and
fourth states to ratify the TConstitution on December 18, 1787, and
January 2, 1788, respectively, and followed the example of Delaware in
ratifying unanimously. Connecticut called its ratifying convention for
January 1, 1788; its ratification came on January 19, with a vote of
128 for ratification and 4O against.

SMadison, op. cit., pp. 629-630.
61bid., p. 630.
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step from enforceable coercion by the federal government, Wadsworth
charged, but the delegates to the Eedgralugqnyggtion had no right“tp
delegate to Congress the right to usurp state prerogatives of taxing
Epgwc;ygzgns of the several sta‘oes° Finally, he bitterly concluded
that such extensive authority would serve in the last resort to benefit
the South at the expense of the North.'

Wadsworth's position on this matter of federal taxation parallels

closely that of the anonymous author of an essay reproduced in Morton

8
Borden's The Antifederalist Papers. The new government, the author

contended, would prove much more expensive than the Confederation,

Though Alexander Hamilton, in Federalist Number 13, reasoned that the
—_— o jalhitntithei

government as proposed by the Constitution would be far cheaper to
et A - s

operate than the old Confederation govermment, by virtue of its single

civil 1ist assuming more powers,’--not so contended the Anti-Federalist
essayist. For the history of Great Britain, with its scheme of repres-
entation in the House of Commons bore out the position that a large
civil 1list is not necessarily cheaper in operation than thirteen separ-
ate and less powerful govermnments. Moreover, the writer asked, is it
proper to grant both power and property to any group of men, before the

public debt, including the present and future expenses of the federal

7Wédsworth4§ prediction was only the first of many, such predic-
tions that particular sections of the Constitution would benefit the
Southern states at the expense of the North {(or vice versa depending
upon whether the source of the predictior was from the North or the
South). Predictions of a similar nature will be pointed out in subse-
quent chapters. Rutland, op. cit., pp. 70-75.

gMorton Borden (ed.); The Antifederalist Papers (Ann Arbor,

1961), pp. 35-36.

)1 exander Hamilton, James Madison, John Jay, The Federalist,
Clinton Rossiter (ed.) (New York, 1961), pp. 97-99.
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government, is fully explained to the public? Even under the Confeder-

ation, no , contended the writer, was quite sure of the extent of

the public debt, nor what the expense of the central government was.
Prudence demands, he concluded, thai.ithese matiars, of the gravest

economic importance, be known by the public before the powers of taxa-

N

tion of the proposed federal government, and its right to extend its

uncontested authority over the immense area of the country, bg granted,
Despite all of Wadsworth's efforts, the ratification of the

Constitution by the Connecticut convention was assured as a matter of

course. By the end of Jamuary, 1788, five states had given their ap-
proval to the Constitution. With the exception of Pennsylvania, all

these states which ratified the Constitution by January were realized
and accepted by the Anti-Federalists elsewhere as give-aways. The real
show of strength was shortly to begin, however, for among the remaining
conventions to be called were the states that could make or break
either side in the contest--Massachusetts, New York, and Virginia. The
contests in these three ‘large’ states, not to mention the smaller
states of New Hampshire, Maryland, and North Carolina, were recognized
as extremely close. A setback in any one of the three major states
could very well be the undoing of all the effort and planning spent in
securing ratification up to that time.

The first of the three ‘large’ states to open its convention
proceedings was Mgssachusetts.lo Though the issue of ratification in
the state was in doubt, there was another factor of equal importance in

the final outcome: The action taken by the Massachusetts convention

1OThe Massachusetts ratifying convention opened on January 9,
1788,
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would very likely determine, and was certain to influence, the outcome
of the New York, Virginia, and Maryland conventions.

The Federalist ranks in the Boston convention suffered from no
dearth of widely known, well respected, and undoubtedly talented men,
for men like Nathaniel Gorham, Fisher Ames; Rufus King, Theodore Sedg-
wick, and Francis Dana rose and spoke in support of the Constitution.
Though in terms of pure numbers the Federallsts were at a disadvantage,
the convention was held in strongly Federalist Boston, and that single
fact was certainly of no small moral value.

The Anti-Federalists' ranks likewise included numerous well-
known and respected men, though the most capable ‘Anti‘, Elbridge Gerry,
failed in his bid for election as a delegate. Then too, many of the
Anti-Federalists present were moderates, tending towards vacillating,
and a sudden shift in Federalist strategy aimed at capturing the sup-
port of these men caught the Anti-Federalist leaders off their guardo11
The result, as will be seen; was Q}faster to the Anti-Federalists'
aspirations.

The Massachusetts Anti-Federalists were extremely strong, vocal,
and prolific in their position, presenting a sizable quantity of liter-

ature in the form of essays, letters, broadsides, and pamphlets to the

liDuring the later course of the debates, the Federalist leader-
ship in the convention convinced Governor John Hancock, whose support.
was vital to the Federalist cause, to present certain amendments to the
Constitution in return for which, the Federalists promised their support
in in securing Hancock an appointive position in the administration of
George Washington as President. Forrest MacDonald, "The Anti-Federal-
ists," The Wisconsin Magazine of History, XLVI (1963)9 -n. Though the
amendments were only recommendatory, the move was successful in changing
the minds of a sufficient number of iAntis" to give the Federalists the
votes they needed for ratification. See Jackson Turner Main, The Anti-
Federalistss Critics of the Constitution, 1781-1788 (Chapel Hing 19615,
Po 205,
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public. Both the supporters and the opponents of the Constitution had
more than sufficient time to prepare their respective arguments for
dissemination to the public before the convention began, and both sides
were extremely busy in doing so. The majority of the state's newspapers
were located in Federalist-dominated Boston, and consequently reflected

s N bt B AP

the Nationalist position. The bulk of the Anti-Federalists' writings

again, they were numerous.

?ppwgblggt Anti-Federalist pamphleteers were Elbridge Gerry and
Agrippa, and both were extremely active in their efforts. Gerry, the
northern member of the "dissenting trioc" at the Federal Gonven£ion,
repeatedly evidenced his_fgar 9{ the possible consequences of adopting
2 Constitution which was both ambiguous and, to his mind, incomplete.

As he explained in his letter to the Massachusetts' Legislature, his
refusal to affix his signature to the Constitution, "his only motive

for dissenting from the Constitution was a firm persuasion that it would
endanger the liberties of America. . . o~gguﬂg§.§9p," he continued,
"ggﬁhgriggd_to<anlacts which appeared to him was a surrender of liber-
ti@ge"lj Close examination of Gerry's pamphlet to the presiding officer
of' the Massachusetts Legislature, entitled "Observations on the New
Constitution and on the Federal and State Convention," makes for highly
11luminating reading. More important, however, is the key that it pro-

vides for the understanding of the man himself.

lzmt}-mdg 22_}0 giEos ppo 66'2'750

13Paul Leicester Ford (ed.), Essays on the Constitution of the
United States (Brocklyn 1892), pp. 127-127.
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Independently wealthy, with a prosperous mercantile business in

Boston; and with no apparent political aspirations,lh

Gerry's refusal
to sign an article of government which appeared so improper afforded
him little benefit but much personal rlsk, Unlike many of his oppon-

RIS J Ry L PR iR

ents, and many of hls colleagues in all fairness, who served to profit

fquAa political or economic standpoint from their respective positions,
Gerry's opposition was quite convincingly derived from a genmuine fear
of the effects the Constitution would have upon the people and their
freedoms, “gfs posit1on, then, ranks him as one of the very few true

Eﬁatesmen in the country on _either side,

Gerry's "Observations" detail a number of objections which the
author believes require immediate correction. A great many of his ob-
jections were repeated again and again during the month-and-a<half
long convention, and this thesis will attempt to correlate his "“Obser-
vations" with similar ones presented in the convention.

By no means the least of his and other Anti-Federalists®! objec-
tions to the Constitution concerned the proposed House of Represent-
atives. So important do these objections become in Anti-Federalist
speeches and writings, in Massachusetts and elsewhere, that some
recapitulation of Anti-Federalist theory of representative govermment
is valuable here.

Both the Federalists and the Anti-Federalists were in agreement
g@p tyﬁp.whatever government operated in the United States, its basic form
1 must be republican. For men of both positions, also, the lower house

of the legislative branch; on both the state and national levels, the

lhporrest MacDonald, We the People (Chicago, 1958), p. 59.
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houses broadly representative of the people, was understood to be the
dominant house. This was a carry-over from colonial times and it was
unthinkable, to the Anti-Federalists at least, that the power of the
lower houses be significantly reduced.15 A part of this aspect of
Anti-Federalism was the principle that the government should rest on
the consent of at least a substantial proportion of the governed; though

Jjust what segments of the free adult male population might be excluded
16

from the franchise was not agreed upon.

As classical republicans, the Anti-Federalists uwere naturally
very concerned with the extent to which the common people would. ba

represented in the proposed federal government, and the degree to which
they would exist as the authority behind that government. The framers
of the Constitution designed the House of Representatives as the house
of the pecple; indeed, it was the sole house over whose members the
people had a direct selection. The House, accordingly, greatly con-
cerned the Anti-Federalists of Massachusetts.
The prospect of biennial election of representatives was the

first of Gerry's many criticisms of the Constitution.

[Wlhen society has deputied a certain number of their equals

to take care of their personal rights, and the interests of

the whole community, it must be considered that responsibility

is the great security of integrity and honor, and that annual
election is the basis of responsibilltyol7

15Cecelia M. Kenyon, The Antifederalists {New York, 1966), pp.
Xxv-xxvi,

161bid., p. xxviii.

17paul Leicester Ford (ed. ), Pamphlets on the Constitution of
the United States (Brooklyn, 1891), p. 8.
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The problem of the frequency of national elections was hoggz
=

disputed throughout the Federal Convention, and continued to form the

subject of extensive debates and exhaustive coverage in written form in
most of the states during the ratification struggle. It was, moreover,
a problem which was never answered to many Anti-Federalists' satisfac-

tion during the course of the ratification movement. Montesquieu's

epigram, “The greatness of power must be compensated for by the brevity

of themgggggiggaﬂle was repeated again and again as the maxim for the

guarantee of continued political liberty and personal f’reedom°19
It was not uncommon throughout the thirteen states to find public

officials whose terms of office required reelection every six months;

20

annual election to national and especially state offices was the rule.

The Anti-Federalists of Massachusetts; however, appeared to be particu-

larly concerned with the problem of elections to national offices, and

were extremely vexed with the provision of Article I, section 2, of the

Constitution. Curiously enough, relatively little was made of the pro-

vision for biennial elections outside the Bay state. It may be, as

Cecelia Kenyon suggests in her introduction to The Antifederalist5921

laJonathan Flliot {ed.), The Debates in the Several State Conven-
tions on the Ratification of the Federal Constitution (5 vols., 1876-
1891; Philadelphia, 1876)s II, 5, 13, 15-16.

LFord, Essays, p. 59-

207he Massachusetts Constitution of 1780, for example, provided
that the members of both the Senate (Chapter I, section II, article I}
and the House of Representatives (Chapter I, section III, article I}
were to be elected to their offices annually. Robert J. Taylor (ed.},
Massachuosetts, Colony to Commonwealth: Documents on the Formation of its
Constitution, 1775-1780 (Chapel Hill, 1981), pp. 133 and 135, respe:-
tively.

21Kenyon9 op. cit.; p. lvi.
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that there seemed to be a greater willingness on the part of the Anti-
Federalists to concede the legitimacy of the Federalist argument that
the different circumstances of a central government and the length of
time required for representatives to travel from their home districts
to the seat of government justified the longer terms of office.
Certainly, on the other hand, it seems just as expected that in the
thirteen states of America, only Massachusetts Anti-Federalists would
protest the Constitution's ignoring of the safety and security provided
for in annual elections. The explanation for this conduct may lie in
Robert Brown's theory that the B;y state demonstrated more middle-class
democracy than did her sister states.?2 More likely, however; the
conduct of the Massachuseits Anti-Federalists arose from the constitu-

tional history of the state, which had historically displayed a rela-

S PR
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tively wider suffrage than the other states of America. Indeed, the
festrictions on suffrage were one of the main reasons for the rejesction
by the people of the Massachusetts Constitution of 1778.23 The Anti-
Foderalists of the Bay state were theoretical inheritors of this
tradition, and as such their objections to Article I, section 2, of
the Constitution are entirely predictable.

As a collorary to this criticism of the proposed representative
nature of the govermment, it was widely agreed that only one represent-

ative per thirty thousand inhabitants of a state's population was

22Robert Brown, Middle Class Democracy and the Revolution in
Massachusetts, 1681-1780 (Ilthaca, 1955).

23The inhabitants of the town of Mendoy, Worcester County, said,
for example, that "it appears to us that it is very unreascnable that
no person shall be allowed to give his vote for Governor, Lt. Governor
or Senators . . . unless he make oath that he is qualified viz that he
is worth §60." Taylor, op. c¢it., p. 62.
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entirely too small. Agrippa complained that given that ratio of

representatives to population, it was unlikely that the representatives
2l

would maintain any affection for their constituents. As General

Heath explained, during the early days of the debates:

It is a novel idea that representatives so chosen for a con-
siderable time;, in order that they may learn their duty. The
representative is one who appears in behalf of, and acts for,
others; he ought, therefore, to be fully acquainted with the
feelings, circumstances, and interests of the persons he
represegts; and this is learnt among them, not at the distant
court,2

Precisely because few men would represent many, they should return
often to the people from whence they came and consequently be more

responsible to them. Annual elections, therefore, were widely.favarad

among Anti-Federalists in Massachusetts.

Then too, given the power granted Congress by Article I, section
h26—m"The Time, Place, and Manner of holding Elections for Senators and
Representatives shall be prescribed in each state by the Legislature
thereof; but the Congress may at any time by Law make or alter such
Regulation;, . . ." was it not likely that Congress could virtually per-
petuate itself in power indefinitely, or at best so regulate the time,
place, and mode of election so as to ensure the election of such offi-
cials as it desired? It was a point often repeated in the debates,27

and in the public essayso28 Most often, the suggestion was to withhold

ZhFordg Essays, p. 5kLe.

25E1110t, Debates, IT, 13.

26Madison9 op. cit., p. 628.

2Tg1110t, Debates, II, 22, 23, 25, 30-3l.

28Ford, Essays, p. 105,
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such power which if chosen could be so great and dangerous; and that
the people had best to hold such powers°29

The greatest fear of the Massachusetts Anti-Federalists was

their belief that the proposed federal government would ultimately

result in a ¢

EYRPENTEY J oSS R SRR

onsolidation of the state governments. The state govern-

ments, Agrippa so ably explained; were historically. the greatest single

s 2 AV i

proven themselves vigorous in handling problems of all kinds°30 More-

over, no extensive republican-governed empire had preserved its polit-

ical freedoms unless made up.of.confederations of small states. Only

pude ANl

by local laws made by local representatives could the people’s happi-
ness be maintained°31

In his seriss of Letters, Agrippa presented a rather comprehen-
sive examination of the Constitution in his endeavor to demonstirate its
consolidating nature. Though similar objections were voiced during the
debates932 Agrippa's arguments were far superior in terms of breadth
and analytical reasoning. For this reason, this thesis will examine
that aspect of Anti-Federalist fear of the Constitution primarily from
his Letters.

Agrippa was especially concerned with the extent of judicial
power granted by the Constitution to the federal judiciary. Indeed,

in the eyes of the notable Anti-Federalist writer, the provisions for

29%1140t, Debates, II, 37.

POFord, Essays, p. 63.

St po 6ho

32E)14iot., Debates, II, 63, 69, 73, 77, 80-81.
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this federal judicial svstem were the most dapgerous of all powers of
the_central.government enumerated by the Constitution. Article III of

the COnstitution33 proposed the establishment of a federal judiciary
with a single Supreme Court on top and an unspecified system of inferior
federal courts beneath. The Congress of the federal government possessed
the right to make laws which would in no uncertain terms be the supreme
law of the land, state constitutions and state laws to the contrary
notwithstanding. The federal judiciary was bound by the Constitution

to support these laws, again no state constitutions or laws to the con-

trary notwithstanding,3h On these provisions; Agrippa was vocal in his

criticisms:

Questions of every kind respecting property are determinable

in a continental court; and so are all kinds of criminal cases.
The continental legislature has, therefore, a right to make

rules in all cases by which their judicial courts shall proceed
and decide cases. No rights are reserved to the citizen. The
laws of Congress are in all cases to. be. ths, ‘supreme. Law of the
land, and paramount to the constitutions of the individual states.
The Congress may institute what modes of trial they please, §nd
gw‘g"pa drawn from the constitution of any state can. availp

I et T

Agrippa did not; by any means, stop with these few objections; however.
In Letter Number V, he begins a carefully constructed examination of
the federal judiciary's powers under the Constitution:

Causes of all kinds, between citizens of different states, are
to be tried before a continental court. This court is not
bound to try it according to the local laws where the contro-
versies happen; for in that case it may as well be tried in a
state court. The rule which is to govern the new courts, must,
therefore, be made by the court itself, or by its employers,
the Congress. If by the former, the legislative and judicial

33Madison, op. cit., p. 635.
h1bid,, p. 631.

35F’ord9 Essays, pp. 6L4-65.
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departments will be blended; and if by the Congress, though
these departments will be kept separate, still the power of
legislation departs from the states in all cases.36
The Congress of the proposed federal government, Agrippa continued, has
the power to make rules for trying questions of any nature respecting
property of any kind of citizens of two different states. Because

Article VI of the Constitution37

specifically provides that the Con-
stitution, any law, and any treaty made under the Constitution are the
supreme law of the land, state judges are bound to sup?brt,themo
The jurisdiction of the federal courts thus supercedes that of
the state court.s.,38 Agrippa concluded:
As no authority remains to the state, indeed, but to decide

questions between citizens of the same state, and those judges
are to be bound by the laws of Congress, it clearly follows,

The same rule of procedure would apply in cases between a state
and its own citizens, namely, the superior position of the federal
courts to the state courts. This contrasts;, Agrippa concluded, with
the usual procedure of handling such cases--the petitioning of the
supreme authority of the states.

In cases of criminal prosecutions with the state as plaintiff
and the accused the defendant, the procedure would be for the attorney-
general of the state to commence his suit before the nearest federal
court., To that court the defendant must transport himself and his wit-

nesses. Because the trial would take place among strangers, who in no

way know whether the defendant is a good or bad man, the effect of the

361bid., p. 66 371bid., pp. 66~67. Brpid,, p. 67.
39Tbsd. LO1bid., pp. 67-68.
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procedure, Agrippa argued; would be the derangement of liberty; for the
defendant must ruin himself to prove his innocence before the federal
court.hl
Agrippa, as were so many of the Anti-Federalists, was fimly

convinced that the intention of those who framed the Constitmtion,

certainly one ultimate effect of that article of government, was the
consolidation of the states. For one thing, the new plan is to be
considered as an entire system without any other sources of explanation;
only by comparing the several parts of the system together can the whole
of it be understoodoh2 With this introduction, the Massachusetts ‘Antis’
launched into a new series of observations on the Constitution.

The Congress of the federal governmment is empowered to establish
such federal courts as it feels are necessary. This power to establish
courts, Agrippa argued, implies the power to define the jurisdiction of
these courts and to determine the rules by which their judgment will be
regulated. It is an accepted practice, in common law, for the legisla-
ture to alter that law. For this reason, and this gets to the heart of
the fears of such men as George Mason and Elbridge Gerry, a declaration
of rights is so“badly neg@edAfor the Constitution; it establishes those
principles which the central govermment may never invade without also
violating the fundamental compact between the people and their govern-
mentoh3 But the real evidence of the intent of consolidation lay,
Agrippa vehemently argued, in the right of Congress to regulate commerce.

Massachusetts was a state well-known throughout the United States

for its hardy seafarers. Boston was one of the leading ports of America

Bl1pid,, po 69. b21h4,, pp. 69-70. 431bid.,; p. 71
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and enjoyed a considerable foreign trade. Agrippa, as a good son of
Massachusetts, was proud of his state's reputation as a commercial
leader, not only of New England but of the entire country as well.
Article I, section 8, of the Constitution vested in Congress the vir-
tually unlimited right to regulate external and internal commerce.hh
It is quite understandable that Agrippa should express fears on this
matter, for the power reserved to Congress was very close to those
regulatory powers claimed.by the Parliament of Great Britain before
the Revolution:

Though this power [to regulate trade] under certain limitations
would be a proper one for the department of Congress; it is in
this section carried too far, and much farther than is neces-
sary . « . The new constitution not only prohibits vessels,
bound from one state to another, from paying any duties, but
even from entering and clearing. The only use of such a regu-
lation is ﬁg keep sach state in complete ignorance of its own
resources.

Freedom of action in the field of commerce, Agrippa maintained,
has a two-fold effect: business will find the means for its greatest
gain, and individuals in commerce would all have a fair share of the
avajilable opportunities. He continued:

It is vain to tell us that we ought to overlook local interests.
It is only by protecting local concerns that the interest of
the whole 1s preserved. No man when he enters society does it
his own good. All men hav1ng the sama view are bound equally
to _promote the welfare of the whole. To secure them to such a
principle as that local interests must be disregarded, is re-
quiring of one man to do more than gnother, and is subverting
the foundation of free government.

The significance of the last phrase of the last sentence is particularly

interesting, for it seems also to disclose the character of the writer

l‘hl*!':-.tdison, op. cit., p. 630.
hSFOI"d, Essa S, po 700 héIbido, ppo 72-730
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--a man who though concerned with probable restrictions on the economic
gain to be had by his state, acknowledges at the same time the import-

ance and worth of the individual in government. It is a theme that

g PLE S L T s bk A 0 i TV Y EA B PR ENCE MR (1)

would be repeated again and again by Anti-Federalists in other states,

as George Mason and Richard Henry Lee of Virginia stressed the necessity

of a bill of rights.t?

The perfection of a government depends on the equality of its
operation, as far as human affairs will admit, upon all parts
of the empire and upon all citizens . . . small enqualsties
[sic] may be easily compensated. There ought, however, to be
no inequality in the law itself, and the government ought to
have the same authority in one place, as in another. . . .

The most plausible argument in favour of the new plan is E awn
from the inequality of its operation in different states.

Agrippa continued by laying out in concise form the sources of federal
collection of revenues in several states to prove his contention:
"Connecticut have been told that the bulk of the revenue will be raised
by imposed and excise, and,-therefore, they need not be afraid to trust

nk9 But New

Congress with the power of levying a dry tax at pleasure.
York and Massachusetts are commercial states; Connecticut naturally
hopes that those two states will pay the bulk of the continental ex-
pense. But if the trade is not overtaxed, the consumer pays the tax.
If, on the other hand, the trade is over-taxed, trade languishes, and
the farmer, too, lases his market. In short, the proposed plan of taxa-

tion, and there also the power of Congress to regulate both intermal

h7See George Mason's "The Objections of the Hon. George Mason to
the Proposed Federal Constitution; Addressed to the Citizens of Vir-
ginia," in Ford, Pamphlets, p. 329. Also, Richard Henry Lee, "Letters
of a Federal Farmer,"” in Ford, Essays, p. 280.

h8Fbrd, Essays, p. The
b9 1pi4.

H
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and external taxes is delusive, unequal, and ultimately detrimental to

the cbuntry as a whole.50

A1l states have certain intermal, local advantages, Agrippa con-
tinued in a later Letter, and can to a considerable degree supply each
other's wants. Friendly intercourse between the individual states,

therefore, can be very easily established. The United States, under

the Articles, exists as a true federal republic: each state within its

own limits maintains sovereignty over its own citizens, while some

P P PR

general concerns are granted to CongressoSl It is true, Agrippa readily
admitted, that Congress has particular deficiencies, but:

If the new system should be adopted, the whole impost, with an
unlimited claim to exercise and dry tax, will be given to Con-
gress. There will remain no adequate fund for the state debt,
and the state will be subject to be sued on their notes . . .

if we surrender the impost, we shall still, by this new consti-
tution, be held to pay our full proportion of the remaining
debt, as if nothing had been paid. The impost will not be
considered as being paid by this state, but by the continent.
The federalists, indeed, tell us that the state debts will all
be incorporated with the continental debts and all paid out of
one fund . . . Not one word is said in the book in favor of such
a scheme, and there is no reason to think it true. Assurances of
that sort are easily given and as easily forgotten, 2

A consolidated govermment, such as proposed by the Constitution,

argued Agrippa,

is inapplicable to a great extent of country; is unfriendly to
the rights of both persons and property, which rights always
adhere together; and that being contrary to the interest of the
extreme of an empire, such a government can be supported only
by power, and . ., . commerce is the true bond of union for a
free state.>3

The Constitution is clearly a consolidated government, Agrippa continued:

soIbi.du_g ppo 7&”750 SlIbido, ppo 76"’770
52Ibid., pp. 77-78. 53Ibid., pp. 82-83.
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By Article 3, section 2, Congress are empowered to appoint
courts with authority to try civil causes of every kind, and
even offences against particular states. By the last clause

of Article 1, section 8, which defines their legislative powers,
they are authorized to make laws carrying into execution all
the "powers vested by this constitution in the goverrment of
the United States, or in any department or officer thereof;"
and by Article 6, the gudges in every state are to be bound by
the laws of Congress.5

Agrippa employed a total of twelve Letters in his analysis of
the Constitution; he concluded his series of Letters with an analysis
of man as a political being in relation to the new article of govern-
ment, including within those last Letters a number of charges which,
for his support of the Constitution, would have to be adopted, prefer-
ably by a second convention. The object of every just government, he
wrote is

to render the people happy by securing their persons and pos-
sessions from wrong. To this end, it is necessary that there
should be local laws and institutions; for a people inhabiting
various climates will unavoidably have local habits and dif-
ferent modes of life, and these must be consulted in making
the laws. . . . It is plain, therefore; that we require for
our regulation laws which will not suit the circumstances of
our southern brethern, and that laws made for them would not
applyséo us., Unhappiness would be the uniform produce of such
laws,

Agrippa continued, "We may go further, and say that it is impossible
for any single legislature so fully to comprehend the circumstances of
the different parts of a very extensive dominion as to make laws adapted
to these circumstanceso“56

Of the choices of government offered to the people of the United
States, including the Constitution, a "Federal Republick” is best adépw

ted to the object and purpose of securing their persons and possessions,

S4Ibid., p. 83. S5Ibide, pp. 91-92. 561bid., p. 92.
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"By this kind of governmment each state retains to itself the right of
making and altering its laws for internal regulation, and the right of
executing these laws without any external restraint.,"57 This is the
form of the Confederation; the advantages, securities, and freedoms
offered by it to the people of the United States, Agrippa urged, ought
not be surrendered readily without close reasoning of and adequate safe-
guards over that system of govermment which it is proposed be accepted

58

nowo.

>f_government, Agrippa concluded, reside in.the pacple;

and when they appoint some of their number to administer the government

ol P

for them, they delegate all the powers of government not expressly re-
served.

A constitution does not in itself imply any more than a declar-
ation of the relation which the different parts of the government
bear to each other, but does not in any degree imply security to
the. righits of individuals . . . In doubtful cases the decigion is
in favor.of the govermment, 59

The bill of rights to the Constitution of Massachusetts incorporates
thirty articles; yet it is proposed and advocated strongly that the
people of the State of Massachusetts consent to give far greater powers
than those of their state's constitution to a new article of governmment
upon which is exercised far fewer controls.

The complaints against the separate governments, even by the
friends of the new plan, are not that they have not power
enough, but that they are disposed to make a bad use of what
power they have. Surel [the advocates of the Constitutlon]
Teason badly, when the they_Rgogpse to_set up a government possessed.
fsic] ofmmgghmmg;e extensive Bowers than the present, and sub-

Ject to much smaller checks°

57Ibide, Po 93e 581bid., pp. 121-122,
59Tbid., p. 112. 607bid,, p. 113.
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New Hampshire and Rhode Island, too, evidenced strong Anti-Feder-

alist support, Unfortunately for American history, Anti-Federalist
literature from the former state is scarce, while the records of the
debates are only very fragmentary. EQQF?ﬂlqlﬁﬁéf historically a go-it
-alone colony and state, presented no Anti-Federalist literature for
examination; indeed, the state legislature did not even call a conven-
tion, but rather, submitted the Constitution directly to the people for
their consideration. Neither state, consequently, will be discussed in
this thesis. The scene shifts, therefore, in the next chapter to the

Middle Atlantic States.

[ -
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CHAPTER III
THE MIDDLE ATLANTIC STATES

This chapter will examine Anti-Federalism of the Middle Atlantic
states, i.e., Delaware, New Jersey, New York, and Pennsylvania. As
with all states in the late eighteenth century America, these states

o

were largely rural. A few large urban areas, New York and Philadelphia,
were present of course, and their growth was quite rapid, but they con-
tained only a relatively small segment of the population in their re-’
spective states. These urban areas, and in general terms the eastern
areas of the state in which they were located, were the principal
sources of support for the Constitution in the states, and certainly

in New York and Pennsylvania. The struggle over ratification in these
two states, then, was waged between the eastern commercial, banking and
market interests in support of the Constitution and the western agri-
culturists in oppositionol

Delaware and New Jersey were, respectively, the first and third

states to ratify the Constitution. Neither of the states showed any

lSince Charles A. Beard published his influential work, An Eco-

nomic Interpratation of the Constitution of the United States (New York,
1913), and within the "Tast two decades especially, there has been an
inereasingly concentrated study in the history of the events and con-
ditions of the late Confederation and early Constitutional periods of
American history. As part of this concentrated study, there has been
mach historigraphical dispute of the sources of Federalist and Anti-
PFederalist support in the several states of the Union. See: Jackson
Turner Main, The Anti-Federalists: Critics of the Constitution, 1781-
1788 (Chapel Hill, 1961); Forrest MacDonald, 1 We the People (Chicago,
1959); and Robert Allen Rutland, The Ordeal of the Constitution: The
Ratification Struggle of 1787- 1783_Thorman, 19637~ for some indication
of the nature of this dispute.
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Anti-Federalist opposition at all, for the conventions of both states
ratified unanimously.2

Pennsylvania was the first state of the Confederation to call .
iff_fifi;XEEEMQQBYQntionm The circumstances surrounding the calling of
that convention cannot in any way be called honorable.3 The events
leading to the convention, and the speed with which it deliberated,
accounts in great part for the scarcity of Anti-Federalist literature
from Pennsylvania. It explains also, in part, the lack of Anti-Feder-
alist opposition in the convention. The early date, November 20, 1787,
allowed sufficient time for the canvass of only the pro-Constitution
eastern area of the state, but not of the central and western areas

which were dominated by anti-Constitution agriculturists.h

Because of this lack of Anti-Federalist opposition in the rati-
fying convention, and the scarcity of Anti-Federalist literature which
appeared in the state, any investigation of Pennsylvania Anti-Federalism
is necessarily handicapped from the outset. Indeed, the nature of the
Anti-Federalist opposition in the convention can only be arrived at from
an extrapolation of the counter-arguments of the Federalists in the

convention. That is, only from what James Wilson and his colleagues

2The Delaware ratifying convention first met on December 3, 1787,
Its final vote came on December 7, 1787. The debates of the New Jersey
ratifying convention were December 11 to December 18. The conventions
of both states gave unanimous approval to the Constitution.

3those members of the Pennsylvania Assembly who opposed the Con-
stitution walked out of the Assembly, thereby preventing the quorum
necessary for the vote on the state's ratifying convention. That night
a mob stormed the residences of two of the Anti-Federalist delegates,
carried them to the Assembly's meeting place, and convinced one to stand
for the role call, thereby constituting the necessary quorum for the
vote on the ratifying convention to be taken. Main, op. cit., p. 178.

bpytland, op. eit., p. Sl.
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said in refutation of their opponents' objections can the nature of
those objections expressed in the convention, especially the fear of
the central government proposed in the Constitution, be deduced. The
notes of the debates of the ratifying convention include only the Fed-
eralists’ speeches. Furthemmore, such Pennsylvania Anti-Federalist
literature as did appear was largely published out of the state, so
completely Federalist-dominated were the state's newspapers. The real
nature of Pennsylvania Anti-Federalist objections can be drawn, conse-
quently, only very imperfectly, and only in quite sketchy fomm.

The form is federal, the effect clearly national, contended A
Farmer, who, to prove his contention, presented quite a sophisticated
argument. The Federalists argued that the state legislatures chose
their respective semators, and could never, therefore, be annihilated.
To A Farmer, however, that power.of selection was.merely a ministerial
ons. For those same state legislatures had no power to direct or even
instruct their senators, or the power to censure or replace them for
misconduct. The exercise of the power of selection is not, therefore,
indicative of the state's sovereignty; only in the power of choosing
and directing those to whom authority is delegated is that sovereignty
preserved. In fact;, A Farmer continued, the senators do not even vote
as states, but as individuals, nor do the states pay their salaries.
The effect is, then indisputably nationaloS Furthermore, the power of
the states in officering and training the militia, and in handling

state affairs, does not in any way constitute sovereign powers; like

“Morton Borden, The Antifederalist Papers (Ann Arbor, 1961),
pp ° 105"106 °
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the power of appointing the state's senators, they are merely minister-
ial powers, whether they be taken together or separately. Further, the
state governments are destitute of all sovereign command of and control
over the sources of revenue, and of protecting their citizens and their

property from the national law. The powers of maklng laws of treason

———— At — b an

are left solely in the hands of the central government. In all these

S PP 51

respects, the effect contemplated by the Constitution is, argued A

Farmer, the consolidation of the several states under a national gov-

6

ernment.
What will be the effect of that national, consolidated govern-
ment? An Old Whig insisted:

It is beyond a doubt that the new Constitution, if adopted,
will in a great measure destroy, if it does not totally anni-
hilate, the separate governments of the several states. We
shall in effect become one great republic. Every measure of
any imporitance will be continental., What will be the conse-
quence of this? One thing is evident--that no republic of so
great magnitude ever did or can ever exist . . . A confederacy
of republics must be the establishment in America, or we must
cease altogether to retain the republican form of government.

shall sink first into mon_archn “and. then. into daspotism,’

After some historical study of ancient and contemporary republics, An
0ld Whig concluded:

Before we establish a government, whose acts will be the
supreme law of the land, and whose power will extend to
almost every case without exception, we ought carefully to
guard ourselves by a bill of rights, agalnst the 1nva31on of
those liberties which it is essential for us to retain, which
1t is of no real use for government to _deprive us; but which,
in the course of human events, have been too often insulted
with all the wantoness of an idle barbarity.

61bid., p. 106, TIbid., pp. L6-HT. 8 bia.
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James Wilson repeatedly contended during the debates that in view
of the nature of man as a social being, and the nature of human society,
government must be so designed as to bind the interest and authority of
the whole community upon every part of that commnity. In forming the
system, it is important to give minute attention to the interests of all
parts. But a duty of still higher importance is to feel and demonstrate
predominant regard to the interests of the whole.”

But John deWitt had other thoughts on the matter, and argued them

with equally cogent skill. Under section 8 of Article I of the Consti-
tution,lo Congress was given the power of organizing, armming, and dis-
ciplining the militia of the several states, and of governing them when
in the service of the United States. The states _themselves reserved
ing the militia was according to the discipline prescribed ,by\.cougresg.} !
The total effect, regardless of what Wilson argued in the convention,
deWitt insisted, was certainly not to give respectability to the pro-
posed central government, nor to establish military fortifications on
the frontier in view of the presence of foreign governments elsewhere
in the North American continent. Rather, the upshot of the provision
could only be a further insurance for the subtle intention of consoli-

dation; the framers of the Constitution recognized the historical value

9Jonathan Elliot, The Debates in the Several State Conventions
on the Ratification of the Federal Constitution (5 vols., 1876-1891;
Philadelphia, 1876), II, 424-L25.

Ogames Madison, The Debates in the Federal Convention Which
Framed the Constitution of the United States of America, Gaillard Hunt
and James Brown Scott (eds.) (New York, 1920), pp. 630-631.

lporden, op. cit., pp. 75-77.
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of a militia of free men in preserving the freedom of a free people.
Certainly the framers could not afford, deWitt contended, to allow such
potentially "dangerous" power and authority to remain solely in the
hands of the states. But the real significance of deWitt's essay comes
in the final paragraphs

If the people are not in general disposed to execute the powers

of government, it is time to suspect there is something wrong

in that government; and . . . they had better have another.

For, in my humble opinion, it is much too early to set it_down

for a fact, that mankind cannot be governed but by force.12
The implication of deWitt's single paragraph might well summarize the
essence of Anti-Federalist opposition to the powers of the proposed
federal government: should the people of the United States fail or re-
fuse to acknowledge the supremacy of the federal government, as they

might well do, there may be some drastic misunderstanding of the

people’s desires or needs in the federal government; the people of the

United States are quite capable of governing themselves, as.the history

of the country showed, and they neither.peed nor want the coercive.

powers.of a central government in which their role is limited.

Another point of strong Anti-Federalist opposition, to which
their opponents were forced again and again to return, was the proper
distinction of power to be drawn between the federal and state govern-
ments. Although a restatement of the ‘Antis'?! argument against the
consolidating nature of the Constitution, it was an argument repeatedly
asserted. Certainly, judging from the number of times Wilson was
forced to return to the subject, it was an argument stressed again and

again by the ‘Antis' in the Pennsylvania convention.

127pid,
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In the course of his counter arguments, Wilson repeatedly covered
the same ground. Whereas, the Articles of Confederation moved to arrive
at some proper limit of authority between the national and state gov-
ernments, the relationship it established was far too lopsided in favor

of the latter:s

Whatever object of government is confined, in its operation, and
effects, within the bounds of a particular state, should be con-
sidered as belonging to the government of that state; whatever
object of government extends, in its operation or effects, beyond
the bounds of a particular state, should be considered as belong-
ing to the government of the United States. But though this
principle be sound and satisfactory, its application to particular
cases would be accompanied with much difficulty, because, in its
application, room must be allowed for great discretionary latitude
of construction of the principle.l3

Later in the same speech before the convention, Wilson arrived at the
fundamental Federalist position on government:

[T Jhe powers of the federal government and those of the state
governments are drawn from sources equally pure. If a difference
can be discovered between them, it is in favor of the federal
government, because that government is founded on the representa-
tion of the whole Union, whereas the government of any particular
state is founded only on the representation of a part; inconsider-
able when compared with the whole. Is it not more reasonable to
suppose that the counsels of the whole will embrace the interest
of every part, than that thi counsels of any part will embrace
the interests of the whole?th

The essence of Wilson's argument, and the basis of the Constitution, was
that a central government required genuine national powers. It was the
question of the extent and nature of those powers in the Constitution
that separated the Federalists and the Anti-Federalists.

Criticism and fear of the federal government expressed by Penn-

sylvania Anti-Federalists was by no means limited to the powers of

131110, Debates, IT, L2h.

L4,
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Congress alone. William Penn, for example, reflected at some length on

the proposed executive's veto power, one of the very few men to consider
that aspect of the executive branch of the federal govermment. It is
essential, Penn argued, always to divide the powers of a free govern-
ment:

The first and most natural division of the powers of govern-

ment are into the legislative and executive branches. These

two should never be suffered to have the least share of each

other's jurisdiction, or to intermeddle with it in any manner.

For whichever of the two divides its powers with the other,

will certainly be subordinate to it; and if they both have a

share of each other's authority, they will be in fact but one

body. Their interest, as well as their powers will be same,

and they will combine against the people.

It is, therefore, a political error of the greatest magni-

tude, to allow the executive power a negative, or in fact any

kind of control over the proceedings of the legislature. 5
This absolute separation of legislative and executive has been the rule,
continued Penn, in England since William III, and in zlmost every state
of America.

Cincinnatus chose the proposed Senate as the object of bitter
remarks. The sixtygar_tggmsrgf‘theVSengte's members, its powers of
impeachment, the necessity for its approval of all presidential ap-
pointees, the unicn that would likely be established between that body
and the executive via the vice-presidentis position as the presiding
officer, all constituted serious breaches of accepted principles of
republican government. The result, he insisted, would undoubtedly be
the establistment of an aristocratic club "by which the democratic

rights of the people will be overwhelmedo"16

15Borden, op. cit., p. 210,
16151d., pp. 210-211.
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Despite all the efforts of the Pennsylvania Anti-Federalists,
their cause was a losing one, and their efforts came to nothing but
delay in the debates. L’
If the Federalists in Pennsylvania achieved ratification with
little real opposition, their counterparts in neighboring New York

faced a much darker prospect. For in New York, the Federalists were

opposed by a well developed and well dlSClpllned Anti Federalxst or-

535333§i°n The organization, coordination, and discipline of the
Anti-Federalist forces of the BEmpire state were equalled only by the
Anti-Federalists of Virginia, where ratification came only after a
most bitter struggle inside and outside the convention, and of North
Carolina, which rejected the Constitution in the first ratifying con-
vention, and did not ratify until 1789.

The New York Anti-Federalist delegation to the ratifying conven-
tion was a very distinguished and very capable one. It included Gov-
ernor George Clinton, around whose state-wide political party the

Anti-Federalist organization was largely based, his lieutenants Robert

Yates and John Lansing, Jr., and Melancton Smith, without a doubt the

most capable Anti-Federalist debater and one of the very few men on

both sides of the Constitution struggle really d151nterested in the

struggle, The New York 'Antis’ were greatly aided by what was perhaps

the best functioning commlttee of correspondents in the United States.

USSR TSRETIR S8
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Newspaper support was a determining factor in their extensive support

throughout the rural, agricultural areas. Most significant of all,

17The final vote on ratification, taken on December 12, 1787,
gave approval to the Constitution by a vote of L6 for, 23 against
ratification. Rutland, op. cit., pp. 135-159.

[N
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however, was the efficient nature of the state government.

The contest for control of the state's political and governmental
machinery had been fought out, for many years, between the Clintonians
and the Anti-Clintonians. The former group, constituting the bulk of
the Anti-Federalists in the convention, had controlled New York almost
completely since independence. The state's government, under Glinton,
was an enormously popular'18 and highly successful ons, at least to those

in the rural areas who constituted its major support. The opposition,

and his son-in-law, Alexander Hamilton, gleaned both its leaders and

its chief support from the large urban areas of the state, particularly

CAP s rer S Nk s 2

19

New York City and the surrounding counties. These lines of political
division, popular support, and leadership within the state were carried
down to the ratifying convention, with little real significant altera-
tion.

Spectators at the convention, which began its sessions on June
17, 1788, came in the expectation that they would see the greatest dis-
play of oratorical talent, and the most important and widely-respected
group of leaders of both sides, ever assembled in the state's history.
The promise of much excitement was fulfilled early.

The display of intellectual talent was not limited to the actual

debates. Essays and pamphlets from both sides were more widely read

and distributed than in any other state. The Federalist Papers of

18MacDonald, op. cit., gives one explanation for Clinton's popu-
larity and success in controlling the state's govermnment.

19Main, op. cit., pp. L1-T71.
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Alexander Hamilton, John Jay, and James Madison on the Federalist side
had no peers; the Letters of Brutus and the pamphlets and essays of
Melancton Smith from Anti-Federalist pens vied only with Richard Henry
Lee's "The Letters of a Federal Farmer," as the most analytical of Anti-
Federalist literature to appear.
In the most general of terms, the essence of Antl-Federalist

— s 2

opposition to the Gonstltutlon 1n New Ybrk was that the new central

I et e v e e < i sy SN v [V TR RS EN

government would ultlmately prove destructmve of the politlcal freedom

P e P

%BE iﬂ@?Vidual llbertles enjoyed by Amerigcans everywhere. This was the
argument most often advanced for the rejection of the Constitution.

But it is not at all surprising; considering the privileged political
position enjoyed by the Clintonians within the state, to find a great
deal of what must be called states-rights politics creeping into both
debates and essays of particular New York ‘Antis'. This duality of
purpose is quite apparent, for example, in the Letters of §EQEEX°20
More often, however, one can only surmise the purpose for opposition

to the Constitution, this being especially the case with the Letters

of ggggszl the pen-name of George Clinton, and the speeches during the
debates of Clinton®? and John Lansing, Jr.2> Indeed, the opening Anti-
Federalist speech in the ratifying convention; by Lansing; included

this rather indicative paragraphs

20?au1 Leicester Ford, Essays on the Constitution (Brooklyn,
1892), pp. 297-313.

21

Ibidog ppo 21}5“2780
22R11i0t, Debates, II, 359.

231bid,, p. 217.
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It has been observed, that, as the people must, of necessity,
delegate essential powers either to the individual or general
sovereignties, it is perfectly immaterial where they are lodged;
but, as the state governments will always possess a better
representation of the feelings and interests of the pegple at
largq,“‘%”is obvious that those ‘powers can be dep051ted with
much greater security with the state than with the general

government. L
This attitude must be contrasted with that expressed by Melancton Smith
in his first speech on the convention floor:
[Smith] was as strongly impressed with the necessity of a union
as any one could be. He would seek it with as much ardor. In
the discussion of this question [the necessity of a union requir-
ing a strong central government], he was disposed to make every
concession, and indeed, to sacrifice everything for a union,
except the liberties of his country, than which he could not
contemplate a greater misfortune. But he hoped we were not
reduced to the necessity of sacrificing, or even endangering our
liberties, to preserve the Union. If that was the case, the al-
ternative was dreadful. But, he would not now say that the
adoption of the Constitution wculd endanger our liberties, be-
cause that was the point to be debated. . . .2
Characteristic of his later speeches in attitude was Smith's lack of
concern for the state governments per se. He. dwelt primarily upon the
need to preserve those liberties and freedoms enjoyed by Americans.
This examination of New York Anti-Federalism will draw from Anti-Feder-
alists of both positions, and will corrselate the arguments of both into
a coherent picture of New York Anti-Federalists' fears of the proposed
federal government.

John Lansing, in the speech previously quoted, precisely summed
up the argument of states-rights Anti-Federalists: "If the operation
of the general government will subvert those of the individual states,

26
the interest of the state officers [will] be affected in some measure.”

The two greatest spokesmen for this position, and the two who had the

2h1piq, 25Tbid., p. 223. 261bid., p. 220.
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most to fear from the operation of a strong central government, were

Supreme Court. Both were extremely vocal in their attacks on the Con-

.

stitution, though Clinton took little real part in the debates and

Yates none at all. Both men were, however, active essayists on the

Constitution; and Yates, under the P;qggoqymugf_sidne§,27 made little
s St -'w“ ik AT —

effort to hide the extent of his feelings.

In his Letters, Sidney compared the federal Constitution with

the constitution of the state of New York. He demonstrated how the

powers of the state government would ba_either.totally or partially_
support the state governments. Though his Letters lacked the literary

and intellectual quality of those of Smith or Brutus, Sidney achieved

his desired end quite well.
Sidney contended that:

The powers vested in the legislature of this state [by the New
York state constitution] will be weakened, for the proposed
government declares that "all legislative powers herein granted
shall be vested in a congress of the United States, which shall
consist of a Senate and a house of represemntatives," and it
further prescribes, that "this constitution and the laws of the
United States, which shall be made under the authority of the
United States, shall be the supreme law of the land, and the
judges in every state shall be bound thereby, anything in the
constitution_or laws of any state to the contrary notwithstand-
ingo o o ol

This objection was a familiar one;, though Federalists everywhere con-
tended that the powers of the national legislature were cquite restricted

in the scope of their operations. But, is this reasonable, Sidney asked,

and concluded:

2TFord, Essays, p. 295. 281pid., p. 30L.
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It appears to me as impossible that these powers in the state
constitution and those in the general government can exist and
operate together . . . Can there at the same time and place be
and operate two supreme legislatures, executives, and judicials?
Will a "guarantee of a republican form of government to every
state in the union" be of any avail, or secure the establishment
and retention of state rights?29

In a later Letter, Sidney answered his own questions

It appears that the general government, when completely organ-
ized; will absorb all those powers of the states which the
framers of the constitution had declared should be only exer-
cised by the representatives of the people of the state . . .
but [the state's ] operations to ensure or contribute to any
essential measures promotive of the happiness of the people
may be totally prostrated;, the general government arrogating
to_1tself the right of interfering in the most minute objects
of 1nternal policy3 and the most trifllng domestic concerns of
every ~state. . . .

Cato went further into this matter, though his initial premise
of the consolidating nature of the Constitution was the same. Was it
possible, he asked, to expect a republican form of government to exist
in the United States, given its diverse interests, cultures, and needs?
Reflecting on Montesquieu's famous aphorism relating the size of a
country to its form of govermment, Cato continueds

Will this consolidated republic, if established, in its exercise
beget such confidence and compliance, among the citizens of

these states, as to do without the aid of a standing amy? . . »
The malcontents in each 'state, who will not be a few, nor the
least important, will be. exciting factions against it--the fear
of a dismemberment of some of its parts, and the necessity to
enforce the execution of revenue laws [a continual source of
apprehension] on the extremes and in the other districts of the
government, will incidantallg and necessarily require a permanent
force to be kept foot. . . o

The effect of that standing army would be detrimental to the freedoms

of the people:

2I1bid.; pp. 30L4-305. 301bid., pp. 313-3lk.
311bid., p. 258.
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Will not political security, and even the opinion of it, be
extinguished? Can mildness and moderation exist in a govern-
ment where the primary incident in its exercise must be force?
Will not violence destroy confidence, and can equality subsist

where the sxtent, policy, and practice of it will naturally
lead to make odious distinctions among citizens?32

Cato further suggested that the southern states, whose citizens were

unfamiliar with frugality and individual effort and achievement, and
whose economy was based on slavery, would be less tenacious in defense
of tﬁg?fJfreedoms and independence than the northern states.B3 Cato's
appeal in the latter argument was to the emotions, to one's pride in
being a "freedom-loving, hard-working, energetic Yankee." Certainly,
the argument had little basis in history, for the South had shown it-
self as dedicated to the cause of independence as had the North.

But this was certainly not the only means by which the existence
of the states was threatened. To Sidney, the duality of provisions in
the state's constitution and the federal Constitution for the regulation
of the mode, time, and place of national elections; and the fact that
the latter article of government was considered in all cases as the
supreme law of the land, virtually made the state’s constitutional pro-
visions on the matter ineffective, if not indeed nullified. The federal
Constitution could; in addition, void the state'’s constitutional provi-
sion that no citizen could be deprived of his vote; or the privileges

and rights confirmed to that individual by his state ci'(;:‘izensh"]'.p.,3"i

Article IV, section L, of the federal Constitu'bion35 guaranteed

to every state a republican form of government. This, Sidney charged,

was a guarantee in name only, for:

321bid., 331bid., pp. 258-259. 3h1bid,, pp. 208, 3Ll
35Madison, op. cit., p. 636.
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If the United States guaranteed "to every state in the union
a republican form of government,"” we may be allowed the form
and not the substance, and that it was so intended will appear
from the changing of the word constitution to the word form
and the omission of the words, and its existing laws . 36

Moreover, Sidney continueds

And I do not even think it uncharitable to suppose that it was
designedly done; but whether it was so or not, by leaving out
these words the jurisprudence of sach state is left to the
mercy of the new government . . . [by] 1lst art., 8th sec., 1st
clause . . . by the 9th clause of the same section . . . by
the 18th clause . . . [by] the 3rd art., lst sec. . . . by sec.
2nd, . . . by the 3d art., 3d sec.3/

The implication of Sidney's contention is obvious--the Constitution

could not either guarantee the states a republican government or main-

tain the force of their existing laws, for by doing so the federal

government could not assume the position of supremacy within the
country its framers so obviously intended. Omissions of this nature
were subtle indeed; but they were more than sufficient and more than
apparent for Sidney to catch their probable consequences.

Sidney also pointed out that under the Constitution the states
would lose command of their own militia when drawn into the use of the
federal government. The state governor's power ef pardon, his execution
of state laws, his control of appointment;, and the lieutenant governor's
authority to assume the power of his superior;, would all be "either all
enervated or annihilatedo"38
Finally, the state constitution, unlike its federal counterpart,

flatly insured the sanctity of any and all religious practices, except

as they were inconsistent with the peace and safety of the state. The

3bFord, Essays, p. 309.
371big. 381bid., p. 310.
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federal Constitution made no such guarantees, nor did it prochibit those
in the ministry from simultaneously occupying civil or military posi-
tions.? Separation of church and state was a provision incorporated

into virtually every spg@e%ggngtitutiop,mgndujhg‘1§gg>or insistence upon

—

this in the Constitution made Federalists and Anti-Federalists alike
uneasy.

Cato and John Lansing were more specific and less inflammatory
in their observations on the Constitution than Sidney. The former's
Letters, which largely covered the same ground as did the Letters of
Sidney, and which were only marginally superior in quality to those of
Sidney, did not so greatly reflect preoccupation with state interests
as did the Letters of Sidney. Lansing's speeches likewise are only
very seldom concerned with any states-rights. On reading the speeches
or Letters of these men, however, one suspects their position was not
entirely disinterested. Yet Lansing very ably summarizes the problem
of assessing these men's positions

If the operation of the general government will subwert those
of the individual states, the interests of the state officers
may be affected in some measure, otherwise their emoluments
will remain undiminished--their consequences not so much im-
paired as not to compensate men of interested pursuits by the
prospect of sharing the offices of the general government.
Does this imputation only apply to the officers of this state?
Are they more discerning in distinguishing their interests, or
are they only capable of being warped by apprehensions of loss?ho
The problem is a difficult one for a modern historian to deal with
objectively. Indeed, any completely objective analysis of Cato and

Lansing could be only concerned with their objections. Only by

31bid., p. 313.
bOg1110t, Debates, II, 220-221.
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injecting one's subjective feelings into the analysis can one arrive at
any conclusions of the underlying motives of two such men.
This thesis is concerned more with the observations on the Con-
stitution of those who saw in it genuine threats to the liberties,

freedoms, and privileges enjoyed by Americans. AntiaFederalists like

Mg}@gqton Smith and Brutus devotedly believed in a decentralized gov-
ernpagﬁo Though they realized that the Confederation was too weak to
accomplish the needs of and meet the problems faced by the young nation,
they feared the Constitution to be too far in the other extreme. “Iygip
position in the controversy was a moderate one--with certain amendﬁants
to the Constitution insuring the freedoms of the Americans, the Consti-
tution would be acceptable to them. But they added a great deal of
respectability and intellectual quality to the New York Anti-Federalist
organization, which otherwise would have been quite drab. Smith; how-

ever, and other moderates like him; proved to be the weak link in the

otherwise quite solid New York Anti-Federalist organizationohl

h1Until_yerv late in the debates; Smith remained firm to the

Anti-Federalist position. of no ratification without prior amendments.
At the same {ime, however, he expressed private thoughts that he would
vote for recommendatery amendments if substantial enough. As the con-
vention continued, and as the split between the two sides in the con-
troversy widened, Smith came to realize that should New York refuse
ratification without prior amendment, the state would likely be isolated
in the Union. Then too, Smith was the only Anti-Federalist delegate
from Duchess County, and he knew from New York's rebellious state of

mind that the possibility of secession of the city and the surrounding
counties was real. though perhaps unlikely. Smith decided after much
consideration that it was better to vote for ratlficatlon with recom-
mendatory amendments than risk a division of the state by voting against
ratification, He did exactly that, thcugh " he must have realized that
his action would virtually amount to his political death in the state.
Robin Brooks, "Alexander Hamilton, Melancton Smith;, and the Ratification
of the Constitution in New York,® William and Maryrgggrterlyq XXIV (1962).

Also, Linda Grant DePauw, The Eleventh Pillar: New Yerk and the Federal
Constitution (Ithaca, 1966),
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The proposed House of Represenﬁatives particularly concerned
Smith. The House alone was the source of the people's direct represen-
tation in the federal government, and as such was considered the source
of much of the people's security in government. The proposed House was
objectionable on three particular counts.

§mi§h?s first objection to the House was that its rule of appor-
tionment was unjust. Section 2, Article II of the Gonstitutionh2 pro=
vided that all whites and three-fifths of the slaves in each state

were the basis for representation. This provision was the result of a

North-South compromise between the delegates in the Federal Convention,

and Smith clearly understood that, as such, it was a compromise which

nonethelass g;gg;gégggrpjgy

He could not see any rule by which slaves were to be included
ngthe rate of rqpresentationo The prlnclple of representation
being that every free agent should be concerned in governing
himself, it was absurd in giving that power to a man who could
not exercise it. Slaves have no will of their own. The very
operation of it was to give certain pﬁavileges to those people

who were so wicked as to keep slaves.

Secondly, the Constitution, by Article I, section 2, fixed the
representation at gne representative Perdzﬁizﬁz“§999§%ad“inbébiﬁanﬁﬁyhb
This was unsatisfactory to Smith, for while the maximum number of
representatives was fixed, the Constitution did not fix a minimum
number below which the House might be reduced. The House might con-
ceivably reduce the number of representatives helow the sixty-five

provided for by the Constitution until the census of 1790. The only

Y2Madison, op. cit., p. 627.
L3g)140t, Debates, II, 226-227.
hhMadison, op. cit.; p. 627,
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gsecurity in the provision for the number of representatives was the
integrity of the rulers, a very slender thread of protection indeed.
The power to determine the number of representatives in a republican

government being left to the discretion of the legislators was a poten-

tial threat to the peoplec,l‘lS

The third error in the proposed House, and the objection most
often reverted to by Anti-Federalists throughout the country, was that
the rggre§§ntqtion of the House was inadequate for the size and popula-
tion of the country.

It was, [Smith] said, the fundamental principle of free govern-
ment, that the people should make the laws by which they were
to be governed. He who is controlled by another is a slave;
and that government which is directed by the will of any one,
or a few, or any number less than is the will of the community,
is a government for slaves. . . . The viewpoint was, how was
the will of the community to be expressed? It was not possible
for them to come together; the multitude would be too great; in
order, therefore, to provide against this inconvenience, the
scheme of representation had bean adopted, by which the people
denoted others to represent them. Individuals entering into
society became one_body, and that body ought to be animated by
one mind . . . we may approach a great way toward perfection by
increasing the representation.

Given the natural urge of men once in power to retain as much power as
possible, it was not wise to expect the House to enlarge its numbers,
thereby decreasing the power each representative possessed, The same
motives would also operate upon the Senate and the executive, toc whose
advantage it would be to maintain a small body of representatives. It
was very important, therefore, to establish from the outset a suitable
number of representatives, enforced by a constitutionally-established

L7

minimum number of representatives.

L5E11i0t, Debates, II, 227.
b61bid,, pp. 227-228, Y71bid., pp. 228, 2L2-2L3.
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Smith continued to hammer at section 2, Article I:

There was another objection to the clause: if great affairs of
government were trusted to few men, they would be more liable
to corruption. Corruption, he knew, was unfashionable amongst
us; but he supposed that Americans were like other men; and
though they had hitherto displayed great virtue, still they
were men; and therefore such steps ﬁgould be taken as to pre-
vent the possibility of corruption,

With this observation and demand, Cato staunchly agreed:
It is a very important objection to this government, that the
representation consists of so few; too few to resist the influ-
ence of corruption, and the temptation of treachﬁry, against
which all governments ought tc take precautions. 9
As a corollary to his third observation, Smith asserted that a
republican government must depend, for its faithful execution, upon
the people’s good opinion and confidence. The Confederation had been

somewhat inefficient, precisely because it lacked this confidence.

Representatives should resemble those whom they represent, and should

possess a knowledge of their circumstances and wants. Such knowledge
should comprehend politics and commerce, as that held by men of refined
education. But men of the ‘middling class® were more competent to
comprehend the concerns and preoccupation of the common people.,sO The
government proposed by the Constitution, Smith charged, would be com-
posed of men of the higher class, since it was constructed to admit

but a few to the exercise of its powers. The well-born, with superior
respect from the common people;, and with their talent for easily formed
political associations, would tend to be chosen for public office be-

fore those of the middling class. The result might very well be, Smith

W81bid., pp. 228-229,
h9Fbrd9 Essays, p. 268.

50R11i0t, Debates, II, 2L5-2L6.
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concluded, a government of limited public expression; indeed a govern-
ment of oppression. The effect upon liberty would be disastrous.sl
The duty of citizens at this crucial time, Smith vigorously
argued, was to frame a govermment friendly to the liberty and rights
of mankind.

We were now in that stage of society in which we could delib-
erate with freedom; how long it might continue, God only knew!
Twenty years hence, perhaps, these motives [of honesty in
government ] might become unfashionable. We already have . . .
in some parts of the country, gentlemen ridiculing that spirit
of patriotism, and love of liberty, whicg carried us through
all our difficulties in times of danger. 2

Government must also cultivate a love of liberty among its citi-
zens. Should it become oppressive, it would do so by degrees and would
proceed to the step by step deprivation of political freedoms and per-
sonal liber‘bieso53 Cato held similar beliefs:

[I]t may be remarked that a well-digested democracy has this
advantage over all the others, to wit, that it affords to many
the opportunity to be advanced to the supreme command; and the
honors they thereby enjoy fill them with a2 desire of rendering
themselves worthy of them; hence this desire becomes part of
their education; is matured in manhood, and produces an ardent
affection for their country . . . the more complete [the repre-
sentative branch] is, the better your interests will be preserved,
and the greater the opportunity you will have to participate in
government, one of the principal securities of a free people.

The delegates to the New York ratifying convention spent a full
week on the propused House of Representatives. They also spent over a

week on the proposed Senate, the repository of those whom Smith termed

the natural aristocracy of the country.

Slbid., pp. 246-2U7.
521pid., p. 229. 53Ibid., p. 2L6.
5bd’*“or’d, Essays, pp. 268-269,
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Gilbert Livingston, an Anti~Feder§list who seldom spoke on the
convention floor, but who was nevertheless a capable orator, opened the
debates on the upper house of the national legislature. His summary of
Anti-Federalist objections'to the Senate was very well developed:

First, [the Senate] would possess legislative powers coextensive
with those of the House of Representatives except with respect
to originating revenue laws; which, however, they would have
power to reject or amend, as in the case of other bills. Sec-
ondly, they would have an importance, even exceeding that of the
representative house, as they would be composed of a smaller
number, and possess more firmness and system. Thirdly, their
consequence and dignity would still further transcend those of
the other branch, from their longer continuance in office,

These powers . . . rendered the Senate a dangerous bodyos

As Brutus so accurately observed, the Senate was designed to

56

represent the aristocracy of the country. This was necessary if the

Senate were to balance the House. But, the Senate was also designed
as a kind of bulwark of the states, a check on encroachments by the
general government057 Given the nature, and the responsibilities of
the Senate, John Lansing thought its dignity and respect to be greater
than that of the Houseo58

Livingston continued his observations on the Senate:

He went on, in the second place, to enumerate and animadvert
on the powers with which they were clothed in their judicial
capacity, and in their capacity of counsel tc the President,
and in the forming of treaties. In the last place, if too
much power could not be given to this body, they were made,

he said, a council of appcintment, by whom ambassadors and
other officers of state were to be appointed. These are the
powers . . o which are vested in this small body of twenty-six;
in some cases, to be exercised by a bare quorum, which is four-
teen; a majority of which number, again, is eight. What are
the checks provided to balance this great mass of power?59

55E11iot, Debates, II, 286,
56Borden, op. cito, p. 181,
5TE1110t, Debates, II, 289.
SSEQLQOQ Po 293. 59Ibid09 p. 287,

et
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The Senate was, as Brutus observed, a mixed legislative-executive-

judicial bodys

1. They are one branch of the legislature, and in this
respect will possess equal power, in all cases with the house
of representatives; for I consider the clause which gives the
house of representatives the right of originating bills for
raising revenue as merely nominal, seeing the Senate [has the
power] to propose or concur with amendments.

2. They are a branch of the executive in the appointment of
ambassadors and public ministers, and in the appointment of '
all other officers, not otherwise provided for; whether the
forming of treaties, in which they are joined with the-Presi-
dent, appertains to the legislative or executive part of the
government, or to neither, is not material.

3. tngwaxnugbpggikgi;ﬁhgwjudigigls for they form the court
of impegchment.

This arrangement, to Brutus, was not satisfactory:

It has been a long established maxim, that the legislative,
executive, and judicial departments in the government should
be kept distinet . . . I admit that this distinction cannot

be perfectly preserved. In a duly balanced government, it is
perhaps absolutely necessary to give the executive qualified
legislative powers, and the legislature or a branch of them
judicial powers in the last resort. It may possibly, also,

in some special cases be advisable to associate the legislature,
or a branch of it, with the executive, in the exercise of acts
of great national importance, But still the maxim is a good
one, and a separation of these powers should be sought as far
as is practicable., I can scarcely imagine that any of the
advocates of the system will pretend that it was necessary to
accumulate all these powers in the senate.bl

Article I, section 3; of the federal Constitutionb2 provided that
the senators, two from each state, be appcinted by the state legislators
for a term of six years., Of this Brutus saids

The appurtionment of members of the Senate ameng the states is

not according to numbers, or the importance of the states; but
is equal, This, on the plan of a consolidated government is

608@rden3 op. cit., pp. 182-183.

6l1pid,
62Madiso>n9 op. cit., p. 628,
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unequal and improper; but is proper on the system of confeder-
ation , . « It is indeed the only feature of any importance
in the constitution of a confederated government.

The term for which the senate are to be chosen is; in my
judgment, too long, and no provision being made for a rotation
will; I conceive, be of dangerous consequence.

It is difficult to fix the precise period for which the
Senate should be chosen . . . Some of the duties which are to
be performed by the Senate, seem evidently to point out the
propriety of their term of service being extended beyond the
period of that of the assembly . . . They are designed to
represent the aristeccracy of the country, it seems fit they
should possess more stability, and so continue a longer period
then [sic] that branch who represent the democracy. The busi-
ness of making treaties and some others which it will be proper
to commit to the Senate, requires that they should have experi-
ence, and thergfore that they should remain some time in office
to acquire it.03

Those Anti-Federalists, like Brutus and Smith, who; while not entirely
satisfied with the distribution of power in the federal govermment,
acknowledged the necessity of a Senate of longer duration of office and
of some power,; nevertheless greatly feared the length of time for which
the Senate would exercise these powers. Brutus continued:

But still it is of equal importance that they should not be so
long in office as to be likely to forget the hand that formed
them, or be insensible to their interests. Men long in office
are very apt to feel themselves independent; to form and pursue
interests separate from those who appointed them. And this is
more likely to be the case with the senate, as they will for

the most part of the time be absent from the state they represent,
and associate with such company as will possess very little feel-
ings of the middling class of people.

To these observations, Smith added a few of his owng

I concur . . . that there is a necessity for giving this branch
a greater stability than the House of Representatives. But,
sir, it does not follow from this position; that the senators
ought to hold their places during life . . . As the clause now

63Borden, op. cit.; p. 181.
bl1pig,
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stands, there is no doubt that the senators will hold their

office perpetually, and in this situation they must of neces-

sity lose their dependence, and attachments to the people. It

is certainly inconsistent with the established principles of

republicanism thag the senate should be a fixed and unchange-

able body of men, 5

Gilbert Liwvingston also spoke on the matter. A senator, like

all men, would have personal matters to attend to, and so might forego
his official duties. Furthemmore, given the aristocratic nature of the

senators, the duration of office, and their distance from the people'’s

observation, "factions are apt to be formed if the body becomes perman-

ent. The senators will associate only with men of their own class; and
thus become strangers to the condition of the common peopleo's66
Alexander Bamilion, a Federalist.of some note and consequence,
thought. that the federal government ought to be virtually independent.
The states, he acknowledged, were necessary and fundamental parts of
the political system of the country. But they should be so positioned
within the govermmental organization of the United States as to reduce
their influence upon the central govermment. But, Lansing asked, were
the Constitution to be adopted unamended; and were the federal govern-
ment to be established virtually as Hamilton wished; where was the
check upon it to be lodged? Certainly, checks could not be found
within the states; for they lacked any effective constitutional powers
of this nature against the central governnllento Hamilton contended that
the states retained their sovereignty, and thereby constituted a de
facto check. But,; Lansing asked, did they in fact retain their sover-

eignty? They could not maintain armies; they did not have the unlimited

65E1110t, Debates, II, 309-310.
661bid., pp. 287-288,
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powers of taxation which characterized the central govermment. In
reality; the states would soon be found useless and unnecessary. Upon
the gradual but inexorable erosion of state and local govermnments, the
rights and liberties of the people would likewise erode, until they
became not citizens but subjects of the federal governmento67
Forced rotation of the senators, Smith argued, would be a step
in the right direction of an effective check against the central gov-
ernment., Rotation would insure the senators' contimed understanding
of the people's needs and feelings. It would prevent, or at least
hinder, the beginning of plots against the liberties and authority of
the state governments. Finally, rotation would be the best means of
extinguishing factions, which had so often prevailed in republican
governments. The history of legislative bodies in republican states,
Smith pointed out, showed that perpetual bodies tended to either com-
bine in schemes of usurpation or were torn apart by cabal .68
Similar reasoning suggested the advantage of granting to the

state legislatures the power of recall over their senators. Smith
argued:

That the senators are the representatives of the state legis-

latures; it is reasonable and proper that they should be under

their control., When a state sends an agent commissioned to

Zzaﬁiazt ;ny bziiness, orfperfoi? any seggice, it certainly

g o have the power of recall. . . o

Smith contimued by stressing that the recall should not be exercised by
the people at large, for that would defeat the purpose for which the

senate was established. He concluded:

671bid., p. 308, 681bid., p. 311.
69Ibid,
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Form this government as you please, you must, at all events,
lodge in it very important powers. These powers must be in
the hands of a few men, so situated as to procure a small
degree of responsibility. These circumstances ought to put
us on our guard, and the inconvenience of this necessary dele-
gation of power should be corrected, by providing some suitable
checks, 70
Both Smith’l and Lansing72 feared that the state govermments,
either through lack of jurisdiction or insufficient power to effect
what areas of jurisdiction were left them, would dwindle in public
respect. Eventually, they argued; the states would be considered only
as a useless and expensive burden upon the people. Though the two men's
arguments closely paralleled each other, one note of interest does ap-
pear in the former's reasoning: "I conceive that the true interest of
every state is the interest of the whole; and that if we should have a
well-regulated government, the idea will prevail.,"73
The Federalist argument that as the well-regulated central gov-
ernment developed, so also would the interests and well-being of the
states;, was judged erroneous. The error lay, Smith contended, in the
premise of the Federalist argument:
We shall, indeed, have a few local interests to pursue, under
the new Constitution, because it limits the claims of the states
by so close a line, that on their part thers can be but little
dispute, and 1ittle worth disputing about. But, sir;, I conceive
that partial interests will grow continually weaker, because
there are not those fundamental differences between the real
interests of the several states, which will long prevent their
coming together and becoming uniform., Tl
It was a widely repeated postulate of politics in the United
States in the late eighteenth century, that the closer the people were

to their government, the more secure their rights. It was an argument

70Tbid. T1Ibid., p. 313. 72Tbid., p. 31l
731bid., p. 31k Th1psg,
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with which Smith was in total agreement:

I have frequently observed a restraint upon the state govern-
ment, which Congress never can be under, construct that body
as you please. It is a truth capable of demonstration, that
the nearer the representative is to his consﬁituenf" the
more attached and dependent he will be. In the states,'MBe
elections are frequent, and the representatives numerous;
they transact business in the midst of their constituents,
and every man must be called upon to account for his conduct.
o o o In this state, the council of appointment are elected
for one year. The proposed Constitution establishes a council
of appointment who will be perpetual.?>

Nor was it accurate to observe, as did Hamilton on occasion, that fac-
tions could not exist in the Senate without the knowledge of the state
legislatures. Indeed, the history of the Confederation Congress proved
the opposite.76
The delegates to the ratifying convention spent over a week on
the Senate. The executive and judicial branches of the proposed federal
government received only passing reference. Indeed, Cato was the only

New York 'Anti' to give the executive branch any attention at all. In

his fourth Letter, Cato observed that the construction of Article II,

17

section 1, of the Constitution ' was vague and inexplicit as to the mode

of election of the President and Vice-President following their first

four-year term of office. Indeed, there was no indication that the two

78

offices would become vacant upon the expiration of their terms. Cato

continueds
It is remarked by Montesquieu, in treating of republics, that

"in al]l magistraces, the greatness of the power must be compen-
sated for by the brevity of the duration, and that a longer time

75Ibid., p. 315. 1bid., p. 312.
77Madison9 op. cit., pp. 632-633.

78F°rd9 Essa;!§’ PPo 260‘2619
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than a year would be dangerous." It is, therefore, obvious . . .
to account why great power in the hands of a magistrate, and
that power connected with considerable duration may be dangerous
to the liberties of a republic. The deposit of vast trusts in
the hands of a single magistrate, enables him in their exercises
to create a numerous train of dependents; this tempts his ambi-
tion, . . . and the duration of his office for any considerable
time favors his views, gives him the means and time to perfect
and execute his designs, he therefore fancies that he may be
great and glorious by oppressing his fellow-citizens and raising
himself to permanent grandeur on the ruins of his country./7

Purthermore, Cato observed, the President was without a constitutional

council for advice during the recess of the Senate. He would most

likely come under the influence of favorites.eo

Finally, the President
might by no means be the choice of the plurality of the people, for he
need have only the greatest number of votes of the top five candidates.
Yet, the President was capable of exercising powers which likely might
"tend either to the establishment of an arbitrary aristocracy or mon-

archy‘o“81 Cato concluded with an observation on the nature of repub-

lican government:

The safety of the people in a republic depends on the share or
proportion they have in the govermment; but experience ought to
teach you that when a man is at the head of an elective govem-
ment, invested with great powers, and interested in his re-
election, in what circle appointments will be made; by which
means an imperfect aristocracy bordering on monarchy may be
established, 82

The judicial branch of the federal government would be virtually
independent of all other branches of the govermment, and of the psople.
The Constitution, by Article III, section 1,83 provided that one supreme

court, and such inferior federal courts as thought necessary would be

"91bid., p. 261. 801p14,
81b1d., p. 26h.  O2Ibid.

83Madison, op. cit.; p. 635,
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established. Once established and staffed, Brutus noted, the justices
could be removed only by the instance of treason, bribery, or high
crimes and misdemeanors; otherwise, their tenure in office was for
life, Nor could the Supreme Court's decisions be reviewed by any other
Jjudicial body; it was the supreme judicial organization of the country,
8
and its word was final. L
Article III, section 2,85 of the Constitution provided thats

"The judicial power shall extend to all cases in law and equity arising
under this constitution, the laws of the United States, and treaties
made, or which shall be made, under their authority. . . .” The con-
straction of this provision, Brutus argued in two consecutive Letters,
was not easy to define. For, on the one hand, the federal courts were
authorized to determine any and all questions that might arise upon the
meaning of the Constitution in law, that is:

This article vests the courts with authority to give the Consti-

tution a legal construction, or to explain it according to the

rules laid down for construing a law. These rules give a certain

degree of latitude of explanation . . . The courts are to give

such meaning to the constitution as compares best with the common,

and generally received acceptance of the words in which it is

expressed . o °86Where words are dubious, they will be explained

by the context.

On the other hand, the courts are empowered to decide questions

arising out of equity: "By this they are empowered, to explain the
constitution according to the reasoning spirit of it, without being

confined to the words or 1etters.,"87

BhBorden, op. git., p. 227,
8SMad'i.son9 op. cit., p. 635,

86Bordan, op. cit., p. 227.
“Trbid.
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Because there was no superior judicial body and because there

could be no appeal from their decisions, these decisions will have vir-
tually the foree of law. Though Brutus nowhere explicitly said so, his
implication was that the federal judiciary, unlike the legislative or
executive branches, would in effect control the Constitution. Far
worse, however, was his belief that the federal judiciary would operate
to effect the subversion of the state govermments. Every adjudication
of the Supreme Court on questions arising from and affecting the nature
and extent of the general govermment would likewise affect the limits
of state jurisdiction. As the federal judiciary enlarged its powers,
to that extent would the sphere of the latter's powers be restricted.88

Brutus saw more than enough evidence in the Constitution to sug-

gest that the powers of the federal judiciary would operate strongly in

e T et e v vt i e o e A A A T AT

favor of the federal government. First, he charged, the Constitution

ey e ANy T i

itself countenanced such construction; not only did it justify the
courts in inclining to this mode of explanation, but the courts them-
selves would be interested in extending their powers. Moreover, every
extension of the powers of the general legislature would likewise act
as an extension of the power of the courts. Finally, he concluded, the
courts had a precedent to plead and justify the extension of their
powers;-the Court of Exchequer of Great Britain. With this precedent,
would it not be likely, Brutus asked, for the federal courts likewise

to attempt to extend their own powers?S’

N\ The most potentially dangerous feature of the proposed federal

X
judiciary, Brutus argued, was that the judiciary could virtually mold

881bid,, p. 228. 891bid., pp. 228-230.
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the general government into whatever shape it desired. In rendering

R R R

its decisions, the court mst, and would, assert certain principles
which, from repetition, would become fixed. These principles, in turn,
would be adopted by the Congress, and would become the rule by which
it would fix the extent of its own powers. Though the legislature
would not extend its authority beyond that established by the courts,
it was most likely that it would approach those limits as often as the
occasion permitted. The purpose of the federal govermment was stated
in the Preamble to the Constitution. The court would understand its
ends to be precisely the same and would give latitude to every depart-

ment. Thus, for example, from the first object of. gavernmeni declared

in the Preamble, "To form a more perfect Union." the courts would give

such construction to that provision as would tend to disparage the

lgcal and state governments. Clearly, the Union intended and stated

was to be a union not of the states, but of the people, and to estab-
lish it would require the disparagement of any inferior governmentso90
It was important, Brutus concluded in another essay, that a

check be established upon any body given extraordinary powers, in order

not to abuse those powers. He did not intend popular slection of the
Justices of the courts, for that would eliminate the i endence Qf

ihose men, Yet, in order to avoid total and complete independence; a
feature repugnant to the principles of free government, the justices
should be in some mamner controlled. This he proposed as "some supreme,
over whom is no powaer to control but the people.themselves. This su-

preme controlling power should be in the choice of the people. . - 0“91

9OIbide, ppo 230‘“2330 911bid09 po 2250
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The parts of the Constitution which were of greatest concern to
Anti-Federalists everywhere were those sections of the Constitution
granting the federal government its fields of powers. The intent of
the federal government was expressively provided for: ". . . in order
to form a more perfect Union, establish Justice, insure domestic Tran-
quility, provide for the common defense, promote the general wellfare.

sive range of powers enggg;a&adminwajiqle I, section 8,93 culminating

in the powers to ". . . make all laws which shall be necessary and
proper for carrying into Execution . . . all . . . powers vested by
this Constitution in the Government of the United States, or in any
Department or Officer thereof." In short, as Anti-Federalist John
Williams argued, there was no 1im1t to the possible number of objects

SR

to which the power of the federal government, might. extend. Nor were

LY
N e ittt

the means by which these ends were to be attained clearly set forth°9h

It Was.é_EEEQEEESEb acknowledged and earnestly held by Anti-

Federalists everywhere, that the states were necessary for the purposes

and matters of local concern. It was also contended that the general

government was necessary for those matters and purposes national in

scope. But even the more moderate ‘Antigl' exemplified by Smith, also

conceived that the state constitutions ought to be both the support and

the check upon the national Constitution, the state governments like-

wlse being the support and check . upon the natlonal government. But the

B T VIV UEPIVET WP SIS NN 4

92Madison, op. cit., p. 627.
93Ibid., pp. 630-631.
94E1110t, Debates, IT, 33L.
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state governments and state constitutions, not their national counter-
parts, should be the guardians of the domestic rights and interests.
Therefore, the general government ought to rest upon the state govern-
mehts, not only in its form but also in its ovperat:i.ony5

In view of this relationship, it is necessary to establish
properly and immediately, Smith argued, the line of jurisdiction be-
tween the state and general govermments. Only by such an arrangement
could the harmony between these govermments be maintained, and inter-
ference between the two, and consequently serious differences, be

96

prevented, The power granted to the federal government by Article I,

section 8, the greatest source of most serious dispute was, to Smith,

the most vital principle of the republican government.97

Anti-Federalist objections to the provisions incorporated in

section 8 were numerocus. Most, however, were related in one way or

to ", o o lay and ¢ollect Taxes, Duties, Imposts, and Excises . o o o"

John Wiiliams argued that the provisions comprehended in the terms
taxes, duties, imposts, and excises were exceedingly vague°98 Indeed,
virtually every source of revenue could be incorporated into one or
another of those terms.”” "Antis' like Smith conceded that the prin-
c¢ipal difficulty facing the Confederation was an inadequate means of
raising revenueoloo Yet, though this fact was undeniable, the Consti-

tuticn went too far in the opposite extreme. For the power of taxation

granted Congress was most comprehensive and, given the stated intent of

951bid, pp. 323, 33L. 961Ibid., p. 332. 971bid.
981bid., p. 330.  991bid., pp. 330, 372.  10°Ibid., p. 330.
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the Constitution and the necessary and proper clause, the most efficient

Egggggdelegatgghjgngng general govermment, It would probably extend,
again, to virtually all possible sources of revenue, excepting export

dutiesolol

Smith ntl s at one point early in the debates on the

provisions of section 8, that it was a general maxim that goyernments .

find use for all money.theg.could.raise. Indeed, not infrequently, the
102

demand is far more. The case would in all probability be the same
for the federal government. Subsequently, it was argued by Hamilton
that the general government ought to possess all the resources of the
country. 103 Hamilton® s argument rested on the principle that the power

AP 00 % L B S KO TAAU

of the national govermment ought to be national and general; and its

resources, therefore, likewise general, Lansing answered that the gen-

-

eral govermnment was but part of a system, the whole of which should

possess the means of support.

But the states, too, would have financial requirements to meet
which required the levying of taxes or duties of some kind. In view of
the state and general governments levying taxes or duties on the same
person, and/or the same articles, it was likely that the two would in-
terfere and be hostile to one another. In this contest for jurisdiction,
arising from claim and interests, what chance would the states have?
Considering the superior position of the general government, and the

fact that all judicial disputes between the two would be carried to the

federal courts, relatively little was 1eft to the states. The powers

S SUI ST VNS
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granted the general government by the Constitution are mostly expressed,

101l1mid., p. 332, 1021pid., p. 333. 1037bid., po 372.
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nothing of importance is left to construction.’®% For the states,

quite the opposite is the case. Though the deeralists_gggggnggz

peatedly that the states had concurrent jurisdiction with the general

.................
N vttt st et A
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government in the matier of taxation, yet, as Williams pointed out,

the Constitution nowhere stated such. The Constitution granted the
power of taxation to Congress; it was silent with regard to the same
power of the states. Such would only be at best a whim of construction,
and it was a matter of too much uncertainty yet of too much importance

to be left to mere constructionolo5 The right of the states, argmed.

Smith, to levy taxes for their own support, was a legislative, not a
constitutional. right., It was dependent and controllable. No such

important matter, he said, should be left to the doubt of construction,

The jurisdiction and power of the states and general government should
be so formed as to render the business of legislation as simple and as
plain as possible. It could not always be expected that members of
the federal legislature would be disposed to make nice distinctions
with respect to that jurisdiction, %
John Williams, in carrying the attack to his opponents on the
convention floor, argued that even supposing the states to have con-
current jurisdiction with Congress for taxing purposes; yet the laws
of the latter are considered as the supreme law of the land. Conse-

quently, when its taxes are disrupted by the taxes of the states, those

of the Congress must and will claim priority for collection. Indeed,

he charged, the Congress may constitutionally abolish the state taxes,

and monopolize all revenue sources. The end result of such action if

10LTbid., ppo 333-h, 37h.  105Ibid., p. 338.  190Ibid., p.337.

*
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it should come to that, would be the overturning of the state govern-
ments. For how could the state governments exist when their revenue
sources were at the will and pleasurs of Congress?lo7

Smith advanced another argument of danger to the state govern-
ments by the federal taxing powers. Hamilton contended that the
security of the state governments would be derived from the relatively
great number of state representatives.lo8 This, Smith said; would
only act, however, to further encourage the abolishment of the states.
For the people, seeing their great expense of their support and ecom-
paring that with their small importance, would hence be discouraged
with their upkeep and so would be likely to drop them.lo9

A few other criticisms of the powers of the proposed federal
government were offered previous to the convention. Both Smith and
Cato asked how was it possible to expect the federal government to lower

taxes as its proponents promised? Smith contended that the simple basis

for the expensive debt felt in the country was the result of a wrong

—er nesow . AP AT T AT L D el Ko T 7 TG

balance of trade, and that as long as that balance of trade remained,
110

cash would continue to leave the country and debts would mount,

Cato, taking a more alarmist approach, urged that the new govermment

RS i s e it S a8

must be more expensive because it must be blggero He went on to say

that as most members of the Senate and probably of the House would be
landholders, they would not tend to levy taxes on land. Rather, their

aim would be duties and imposts on commerce. But, as prices on foreign

1071bid., p. 339. 1081hid., pp. 251-252. 1091bid., p. 378.

110p4y1 Leicester Ford, Pamphlets on the Constitution of the
United States (Brooklyn, 189139 p. 107,
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made goods went up, the volume consumed would go down until that source
of revenue dried up. The next source of revenue would be much more
odious--poll taxes and the 1ika.1n

The Anti-Federalists of New York made a valiant try in their

effort to secure recommendatory amendments to the Constitution. Had
they been willing to take advantage of their superior numbers and press

for an garly.wote, they undoubtedly wewld have scored an overwhelming
victory., Mere victory by itself was not their chief desire, however;

they sought to convince at least a few Federalists that their fear of
the Constitution and its proposed system of government was based on a
genuine belief that the political freedom and individual liberties of
the people were in danger. And, had Melancton Smith not acted on the
strength of his convictions and decided to reverse his position on
recommendatory amendments, perhaps the New York convention would not
have ratified the Constitution., In any case, the scene of this thesis’®

interest will shift to the southern states in the following chapter.

lpord, Essays, pp. 222-223.
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CHAPTER IV
THE SOUTHERN STATES

The ratification of the Constitution by New York on July 26,
1788, placed the Anti-Federalists of the United States in a desperate

situation. New York was the tenth state to ratify the new article of

government, and was the second of the 'big three' states of the Union

to give its approval. Though the Constitution had for all intents and

purposes entered into operation with its acceptance by New Hampshire

on June 21, 1788, without the approval of New York and Virginia, the

new government would be hamstrung at the start. New York's approval
of the Constitution; then, threw Anti-Federalists’ hopes of securing
amendments to the Constitution upon the conditional ratification by
the conventions of Virginia and North Carolina.

Of the southern states, only Virginia and North Caroclina re-

mained undecided on the question of ratification by the surmmer of 1788.

Georgia had given its unanimous approval to the Constitution early in
the winter of 1787. The South Carolina ratifying convention voted 140
to 73 in favor of the Constitution in January of 1788, the Federalists
acting quite as they wanted during the debates; though the Anti-Feder-
alist leader of the state, Rawlins Lowndes, made a commendable effort,
the outcome was never in doubt. Maryland likewise gave its approval

to the Constitution in late April, 1788.1 The hopes of the Anti-

lmme ratification vote in the Maryland convention came on April
26, 1788, The vote was 63 for and 1l against ratification.
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Federalists, then;, and the aspirations of those of the South particu-
larly, rested upon the outcome of the conventions of Virginia and North
Carolina,

Virginia scheduled its convention during the first week of June,
1788,2 and those who planned to attend the debates as spectators came
assured of a lively show of forensic talemt. North Carolina, meanwhile,
was choosing the delegates for its convention, which opened in July,

1788.3 The contest in Virginia promised to be close. But the 'Antis'

of North Carolina had the convention in their pocket, so completely did

Willie Jones, the Anti-Federalist leader of the state, control the pol-
itics of North Carolina. Jones' only need in the convention was to
maintain the unity of his associates (apparently quite easily done),
allow his Federalist opponents to talk themselves hoarse, and, when the
time came for a vote, secure an overwhelming vote of no ratification
without prior amendments. His strategy worked perfectly, and on August

1, Jones sacured a vote of 8) ayes to 18l nays on the question.

Bat all this is getting ahead of the story. And what is worse,
it omits a look at one of the most interesting of all the states of the
Union, South Carolina. Though Anti-Federalism there was never as strong
as in its two more northern neighbors, and though the Anti-Federalist
objactions were not as soundly based on reason and logic as elsewhere,

yet a few, at least, of the Anti-Federalist objections are of consider-

able interest, particularly because in many ways they closely resemble

later South Carolina states-rights arguments.

2The Virginia ratifying convention began on June 2, 1788.

3The North Carolina ratifying convention held its first session
on July 21, 1788,
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The acknowledged Anti-Federalist leader in South Carolipa was

Rawlins Lowndes., A professional politician, Lowndes had served during
the late colonial and early statehood periods in legislative and judi-
cial capacities. His strong states-rights position appeared quite

clearly in his debates on the issues of the slave trade and paper

money, and his arguments on these issues mark him as unique among all

the well-known southern Anti-Federalists. His speeches endorsing the

slave trade as a beneficial good to all involved are of particular

interest, for he alone of the southern 'Antis' took this position. He

stands in sharp contrast to the Anti-Federalists of Virginia in partic-
ular, though a similar position would subsequently arise as the chief
defense of slavery among pre-Civil War South Carolina political figures.

Lowndes felt especially concerned for the preservation of South Caro-

lina's interests in the Union. It might be expected that he would

consequently develop his objections to the proposed House of Represen-
tatives to great length. Surprisingly, though, little opposition to
the House appwared from Lowndes and his colleagues.
Early in the debates in the state 1eg’islai;ur’e,,l'l Lowndes rose to

speaks

He believed the gentlemen that went from this state, to represent

us in the Convention, possessed as much integrity, and stood as

high in point of character, as any gentlemen that could have been

selected; and he also believed that they had done everything in
their power to procure for us a proportionate share in this new

hpebates on the Constitution in South Carolina began first, cur-
iously, in the South Carolina Legislature, in mid-January, 1788. Fol-
lowing the reading of the Constitution on the floor of the Legislature,
that body resolved itself into a cormittee of the whole and debated the
Constitution for some days. The South Carolina ratifying convention
itself opened on May 12, 1788, with the final vote of 149 to 73 in
favor of ratification coming on May 23.
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government; but the very little they had gained proved what we
may expect in the future--that the interest of the Northern

§tataa*Hnnlgwhaﬂsn*pzadnminan$~asstamdigest us of any preten-
sions to the title of a republico

What, then, will skill and character avail in a body where most of the
men were of opposing and different interests, and where the representa-

tives from the state were so few in number? Only six of the eastern

states were required for a majority in the House, and these six could

virtually enact any legislation they wished, which, he added, in all
probability would be opposed to the interests of South Carolina, Whers
was any security for the interests of South Carolina in the proposed
system?6

To what benefit, he continued later, would representatives of
character be when the President could interfere or influence the elec-
tions of those men?7 He posed another question: quxwere the elections
of the representatives to be carried out, since the Constitution was
so vague on this matter? Would it not be possible for some districts
of the state to have no representation in Congress?8

Nor was Lowndes satisfied with the proposed Senate. He did not
consider the necessity of only two-thirds of the members for the passage
of legislation as satisfactory a check as the approval of nine states
of any legislation in the Confederagion Congress. Article I, section 7

of the Constitution9 provided that only a quorum of the Senate need be

5Jonathan Elliot, The Debates in the Several State Conventions on
the Ratification of the Federal Constitution (5 vols., 1876-1891; Phila-
delphia), IV, 272.

61bid, T1bid., IV, 287. 81bid., v, 288,
9James Madison, The Debates in the Federal Convention of 1878

Which Framed the Constitution of the United States of America, Gaillard
Hunt and James Brown Scott (eds.) (New York, 1920), p. 629.
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present for the enactment of any legislative business. Of that quorum,
he contended, only ten senators constituted a majority for the passage
of any legislative business. What propriety was this, he asked, to
vest so few men with such extensive powers?lo

But Lowndes reserved his strongest objections for the powers of
the central government. Opposed to independence, by his own admission,
until the day of reckoning, he likewise remained opposed to the Consti-
tution. Only when that new article of government was approved of by
his constituents would he work in support of it. Until then, as he
repeatedly stressed, he would remain in opposition,

Article VI, clause 2, of the Constitution'' provided that the

Constitution, the laws made in pursuance of it, and all treaties made
under the authority of the United States were considered as the supreme

law of the land, and to which all judges were bound by law to support.

The extent of the powers granted to the central govermment by that

c¢lause alone, he charged, were thus greater than the powers. granted to

Y PES V
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any of history's most arbitrary kings.

12
Lowndes was especially angered at Article V of the Constitutien,

-

prohibiting of the importation of Negro slaves after 1808:

TN . b W et

[(W]hat causs was there for jealousy of our importing negroes?
Why confine us to twenty years, or rather why limit us at all?
For his part, he thought this trade could be Jjustified on the
principles of rellglon, humanlty, and justice; for certainly
to translate a human being from a bad country to a better, was
fulfilling every part of those principles. But they don't like
our slaves because they have none themselves and thersfore want

10E1140t, Debates, IV, 310.
YMadison, op. cit.; p. 637
127644, , p. 636.
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to exclude us from this great advantage. Why should the Southern
States allow of this, without the consent of nine states? . . .
we had a law prohibiting the importation of negroes for three
years, a law he greatly approved of; but there was no reason
offered why the Southern States might not find it necessary to
alter their conduct, and open their ports. Without negroes, this
state would degenerate into one of the most contemptible in the
Union; and he cited an expression that T8Il fTom General Pinckney
on a former debate, that whilst there remained one acre of swamp-
land in South Carolina, he should raise his voice in restricting
the importation of negroes. Even in granting the importation for
twenty years, care had been taken to make us pay for this indul-
gence, each negro being liable, on importation, to pay a duty not
exceeding ten dollars; and in addition to this, they wers liable
to a capitation tax.

Negroes were our wealth, our only natural resource; yst behold
how our kind friends in the north were determined soon to tie up
our hands, and drain us of what we have.l3

Where, he asked the members of the legislature, was the often-marvelled

at North-South compromise in_the Constitution? The South agreed that.-

Negro slave trade might continue for twenty years, and then be abolished;

the North, in turn, agreed that a five per cent impost would be paid on.
imported goods. Where was the compromise in this since:

The Eastern States drew their means of subsistence, in a great
measure, from their shipping; and, on that head, they had been
particularly careful not to allow any burdens: they were not to
pay tonnage or duties; no, not even the form of clearing outs
all ports were free and open to them! Why then, call this a
reciprocal ba{Eain, which took all from one party, to bestow it
on the other?

In reply to an interjection by Pierce Butler that the northern states

agreed to_a five per cent iwpost, Lowndes continueds--MThis .. . . must
fall on the caonsumar. They are to be the carriers; and, we being the
consumers, therefore all expenses would fall on us.,"15

This was only one disadvantage placed upon the southern states

by the commerce powers granted to Congress by the Constitution, Lowndes

13F11i0t, Debates, IV. 272-273.
lh1bid,, p. 273. 15Tbid.,
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stressed. By the Constitution, Congress "was to regulate commerce ad

infinitum; and thus called upon us to pledge ourselves and posterity

wlb

forever, in support of their measures. Furthermore, Lowndes con-

timued in a later speech:

[The Constitution] threw into their [the eastern states] hands
the carrying trade, and put it in their power to lay us under
payment of whatever freightage they thought proper to impose.
It was their interest to do so, and no person eould doubt but
they would promote it by every means in their power. [Lowndes]
wished our delegates had been sufficiently attentive to this
point in the Convention--had been more attentive to this object,
and taken care to have it expressed in this Constitution, that
all our ports were open to all nations; instead of putting us
in the power of a set of men who may fritter away the value of
our produce to a little or nothing, by compelling payment of
exorbitant freightage.l7

He stressed also that thej|eastern states were making little attempt to
meet the needs of the southern states for ships: "It was, indeed; a
general way of talking, that the Eastern States had a great number of
seamen, a vast nmumber of ships; but where were they? Why did they not
come here now, when ships are greatly wanted?"18

Lowndes also strongly objected to the taxation powers of the

federal government. The states, he contended, had given up the power

of self-taxation, which even the British govermment had not taken from
the colonies.i” And, to further add to the objectionable nature of the

Constitution in this regard, it was likely that taxes would increase

0 .
under the demand of the 'pompous government“2 established by the Con-~

stitution. Additionally, Lowndes charged, the Constitution proposed to

take from the states their right to pay their own delegates. The same

s, o e P ]

161bid., pp. 273-27h. 17Ibid., pp. 288-289.
181bid., p. 269. 191bid. 201bid,, p. 310.
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issue; he pointed out to the other legislators, had been raised in
colonial Massachusetts when it was proposed that the judges be paid
out of impost revemues rather than by the legislature's appropriations.
Everyone, he said, remembered the outcry throughout the colonies when
that proposal was advanced. Thus, the Constitution, like the act of
the British Parliament, struck directly at the independence of the
stat38021

Moreover, South Carolina had met its own local expenses from
state imposed impost duties. But "now that this was given away, and
thrown into a general fund, for the use of all states indiscriminately,
we should be obliged to augment our taxes to carry on our local govern-
ment, notwithstanding we were to pay a poll tax for our negroeso"22

Lowndes had strong objections also to the rastriction. placed

upon state-issued paper monies by the Constitution:

Paper money, too, was another article of restraint, and a popu-
lar point with many; but what evils had we ever experienced by
issuing a little paper money to relieve ourselves from any
exigency that pressed us? We had now a circulating medium
which everybody took. We used formerly to issue paper bills
every year, and recall them every five with great convenience
and advantage. Had not paper money carried us triumphantly
through the war, extricated us from difficulties generally
supposed to be insurmountable, and fully established us in our
independence? and now everything is so changed that an entire
stop must be put to any more paper emission, however great our
distress may be.

Lowndes also contested the navy proposed by Article I, section 8

of the Constitutiono2h Because the navy would be staffed, built, sup-

plied, and run by men of northern birth and heritage, it would be but

2l1bid., p. 289. 221bid. 231bid,, pp. 289-290.

2byMadison, op. cit., p. 23l.
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one more opportunity for the North to assume a position of superiority

over the southern states. It was obvious, he charged, why northern

Federalists so very often expounded the need of a federal navy, since

-

it would be in effect their navy. The effect the establishment of that

navy would have upon the fiscal condition of the country should be
obvious to all; he added.25

Lowndes and those of his colleagues in the legislature and con-
vention who spoke presented other objections to the Constitution.
These other objections were repeatedly stressed elsewhere--fear of the

325§}§EE§1§_E§P?E§}XP powers, tha lack of sufficient checks upon the
exercise of those powers, and the vagueness of the method of election
qf»ﬁhgtqugiq§pp,\among others. The repetitiveness of these objections
does not make it worth our while to examine them here, and we shall not

spend further time exploring them,

The real significance, then; of Lowndes' position lies in his

early states-rights attitudes on government, His political position

A T e iton o @ F s b P07 e i TSR DL R ST

throughout the late colonial and early national periods was curious,
For, as we have previously said, he opposed the movement towards inde-
pendence until the break between the colonies and the Mother Country

was irreparable, after which his support of the United States was solid
and active. His support of the Confederation was likewise unequivocal
and staunch until, again, the die was cast and the Constitution accepted
by his state. In short, Lowndes' political philosophy contrasts curi-
ously with that of George Clinton, who from the start was vocal in sup-

port of independence, and the Confederation, but who made the transition

25E11iot, Debates, IV, 309-310.
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to the Constitution smoothly, easily, and, in terms of political life,
advantageously. Clinton was the professional politician who, as befits
the pragmatic politician, used every turn of events of his country's
political development to enhance his own political position within his
area,26 In this respect;, Clinton resembled more closely certain other
northern politicians, men like Robert Yétess27 who made the transition
of every change of govermment easily and successfully. But Lowndes,

like Patrick Henry, of Virginia, more closely resembled later southern

politicians of the stamp of John G, Calhoun and Jefferson Dayis. For

Lowndes, like Henry, stood in opposition to the Constitution not be-

cause of the threat it presented to his own political career within his

state, but rather because of the threat it presented to his state'’s

position within the framework of the central govermment. Lowndes'
SR hentaaaan L L NS

position was more genuinely states-rights, as that term has come to be

understood in American political thinking, than that of Clinton, who

assumed more of the position of the self-aggrandizing politician,

The ratifying convention for the State of Virginia opened its

first business session on the morning of ggng_g&_lzﬁﬁa Thus, within a
period of two weeks, June 2 to June 16, the twe most influential states

in the Union, Virginia and New York, convened their respective ratifying

26George Clinton continued as Governor of New York until 179k,
and, after spending five years in private life, was reelected Governor
in 1800. 1In 1804 and again in 1808, he was elected Vice-President of
the United States. See Ernest William Spaulding, His Excellency George
Clinton, Critic of the Constitution (New York, 19381,

27Robert Yates was appointed to the position of Chief Justice
of the New York Supreme Court in 1789. Robert Allen Rutland, The Or-
deal of the Constitution: The Antifederalists and the Ratification
Struggle of 1787-1788 (Nbrmang 1966, po 53,
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conventions. Rejection of the Constitution by either of the two states
would place the new article of government, even if it should be rati-
fied by the necessary nine states needed for its operation within the
country, virtually without a leg to stand on. Both Federalists and
Anti-Federalists alike in the two states realized the significance of
their particular state's decision, and none spared any effort to suc-

ceed., The Federalists especially in the two states realized the need

for all-out individual effort, for they were in a minority in both

states.

But though the Virginia Anti-Federalists realized the likelihood
of their superior number in the convention, they were by no means com-
placent. Indeed, Virginia Anti-Federalist essayists were among the
earlier, most active, and most sophisticated in their reasoning, of any
in the country. George Mason, for example, sent his objections to the
Constitution to George Washington in the form of a terse essay on Octo-
ber 7, 1787. Likewise, Virginia Federalists of the caliber of James

TN A

Madison and Edmund Pendleton found strong and extremely capable opposi-
tion during the debates from such 'Antis' ag Magson and James. Monroe.

Virginia, then, had perhaps thqmgiggqt4AgpifFederalist personages of

P Y L

any state in the Union, and the essays of these, and the debates in the

ratifying convention are extremely interesting.

It is not inaccurate to say that Virginia probably had more
truly disinterested Anti-Federalists as citizens than did any other
state in the Union. Men such as George Mason and Richard Henry Lee,
as republicans in the eighteenth century sense, were naturally concerned
with the extent to which the common people would be represented in the

federal government, and the degree to which they would exist as the
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authority behind the government. They were, consequently, greatly con-
cerned with the strength of the proposed House of Representatives, as
the House of Congress representing the people. The strongest arguments

presented against the House came in the Letters of a Federal Farmer by

Richard Henry lLee.
The great object of a free people in forming their government,
Lee contended, was to create confidence in and establish respect for
the laws of that government. That confidence and respect would result
in popular support of the government without the need of military
coercion. Coercion, if applied internally often enough, would only
destroy the confidence of the people in their govermment, destroy the
spirit of the people, and ultimately bring destruction upon that people’'s
free government.28
Only within the representative branch of the government, Lee
contimied, was it possible to collect the confidence of the people, and
in it to find almost entirely the force of persuasion. In forming the
branch, then, it was necessary to incorporate several distinct qualities
in it:
It must possess the ability to discern the situation of the
people and of public affairs, a disposition to sympathize with
the people, and a capacity and inclination to make laws congen-
ial to their circumstances and condition: it must afford security
against interested combinations, corruption, and influence; it
must possess the confidence and have the voluntary support of
the people.2?
And what of the proposed House of Representatives? On it Lee was

quite explicit. That body, as proposed, was to consist of sixty-five

28Ri.chard Henry Lee, An Additional Number of Letters from the
Federal Farmer to the Republican (Chicago, 1962), pp. 56-57.

291bid.
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members, or about one representative for every fifty thousand inhabi-

tants. This mumber might, and Lee stressed the provision "might", be

increased to _one representative for every thirty thousand inhabitants.

It was not conceivable, he charged, to expect that sixty-five represen-
tatives could collect the interests, feelings, and opinions of the
three or four millions of inhabitants of the country. This was espec-

ially true, he said, and Mason agreed most heartily,BO in matters of

internal taxation.31

Lee contimued:

A small representation can never be well informed as to the
circumstances of the people, the members of it must be too far
removed from the people, in general, to sympathize with them,
and too few to communicate with them: a representation must be
extremely imperfect where the representatives are not circum-
stanced to make the propsr communications to their constituents,
and where the constituents in turn cannot, with tolerable con-
venience, make known their wants, circumstances, and opinions,
to their representatives: where there is but one representative
to 30,000 or 40,000 inhabitants, it appears to me, that he can
mix with a few respectable characters among his constituents,
even double the federal representation, and then §§2§g_mg§j_hg
a very great distance between the representatives and the neaple
in general represented.’¢

The population of the United States, Lee went to great lengths
to explain, consisted of several distinct classes of people. There are,
first, the three kinds of aristocracy (a constitutional one, which he
said did not exist in the United States; the aristocratic faction was
the second, constituted of men of wealth who combined to make their
object their own private interests or aggrandizement; and thirdly, the

natural aristocracy, the class traditionally the leading class in

30E11i0t, Debates, ITI, 262-26kL.

3lPaul Leicester Ford, Essays on the Constitution (Brooklyn,
1891), p. 295.

32tee., op. cit., pp. 62-63.
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colonial government), the largest mumber of citizens who formed what
Lee called the "natural democracy,” and finally, those of the lower
classes.33 Each of the separate classes has its own particular inter-
ests, and each is naturally concerned with the greatest degree of ad-
vantage it can achieve. The need, then, of representative government
is to "unite and balance their interests, feelings, views, in the
legislature; we may not only so unite and balance these as to prevent

a change in the govermment by the gradual exaltation of one part to the
n3l

depression of others. In view of the small number of representatives,

however, and the great distances separating the representatives from
their constituents, it is likely that a rather peculiar representative
House will be the consequence. Lee explained:

I will consider the descriptions of men commonly presented to the
people as candidates for the offices of representatives--we may
rank them in three classes: 1. The men who form the natural
aristocracy: . . . 2. Popular demagogues: these men also are
often politically elevated, so as to be seen by the people through
the extent of large districts; they often have some ability, with-
out principle, and rise into notice by their noise and arts. 3.
The substantial and respectable part of the democracy, they are a
numerous and valuable set of men, who discern and judge well, but
being generally silent in public assemblies are often overlooked:
they are the most substantial and best informed men in the several
towns, who occasionally fill the middle grades of office, &c. who
hold not a splendid, but a respectable rank in private concerns:
these men ars extensively diffused through all the counties,
towns, and small districts in the union; even they, and their
immediate comnections, are raised above the majority of the
people, and as representatives are only brought to a level with
the more mumerous part of the community, the middle orders, and

a degree nearer the mass of the people . . . The true idea is,

so to open and enlarge the reprssentation as to let in a due
proportion of the third class with those of the first. Now, my
opinion is, that the representation proposed is so small as that
ordinarily very few or none of them can be elected; and, there-
fore, . . . the goverrment must possess the soul of aristocracy,
or something worse, the spirit of popular 1eaders. >

33Ibid., ppo 60-61.  3lTbid., p. 62.  °Ibid., pp. 72-73s
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Lee was eXxtremely skeptical of the nature of the proposed House:

On the whole, it appears to me to be almost self-evident
position, that when we call on thirty or fourty thousand
inhabitants to unite in giving their votes for one man, it
will be uniformally impracticable for them to unite in any
man, except those few who have become eminent for their
civil or military rank, or their popular legal abilities:
it will be found totally impracticable for men in the.pri-
vate walks. of life, except.in tha .profession.of.law,.to.
become conspicuous enough to attrac the notice of S0 many
electars and have their suffragesy30 = = mms i me

The representative House of Congress mst guard against combin-
ations of interests, accidental or otherwise. The chances for such
combinations are increased as the rumber of representatives are de-
creased.’’ It is a consideration of much merit, Lee insisted, to
explore the constant liability of a small representative body to fall
prey to private combinations, to "factions of the few." The possi-
bility °f,??}X§PE“QR§E§§’ the influence which accompanies the prospect
of appointive offices, the control of the representatives by the

President or the Senate were all very real and dangerous.pessibilitles

in the proposed House, and any and all were likely to adversely affect
the confidence of the people in their government,38
It had been said many times, Lee Pointed out, that the people
will slect.good.men. But the representatkives will tend to be several
degrees more.aristocratic. than their gonstitnents. Nor was the con-
tention that the Federal Convention in its wisdom had found the ideal
medium mmber of representatives valid, Lee asserted, for “the Conven-

tion was divided on this point of numbers.” Indeed, it was not until

September 17, 1787, that the maximmum ratio of one representative per

36Tbid., p. 7k. 371bid., pp. 59-60. 381bid., p. 63.
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every thirty thousand inhabitants was settled upon, and then only after
Wash . .
George Washington, making a rarely expressed private opinion before the

Convention, agreed that the increased number of representatlves would

LTINS o 5. A I 2w
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eliminate one oprggdgygpngest obJectlons to the. Constxtutlon.39 The
principal objections made against increasing the representation, Lee
said, were the expense of the increased representation and the diffi-
culty in getting members to attend. But the first ought not be consid-
ered, and the second, if founded at all, was against any federal form
of govermment.

Lee strongly objected also to the lack of inducements upon the
representatives to attend the sessions of Congress. Not only was an
inadequate representative branch proposed, but what else but a sense of
duty would encourage the representatives to attend? The lack of induce-
ments of this nature had been made in the Articles, and he hoped the
same mistake would not be repeated in the Gonstitution.hl

Federalists throughout the country repeatedly stressed that the
representatives must return home, that the burdens they might impose
upon their constituents would likewise be imposed upon themselves at
home, and that therefore they would naturally be inclined to make mild
laws, to support liberty, and ease as well as possible the burdens of
the people. But, Lee insisted, if a man will gain more by measures

oppressive to others than he will lose by them, he will be inclined

towards their adoption. Though that man increase the public burdens,

39Madison, op. cit., pp. 581-582.
hOLee, op. cit., p. 76.

W1bid., p. 70.
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he will in all probability also be increasing his own. Such aman would
also tend to secure an increased salary and other benefits at the same
time that he worked against the public. He would secure an advantage
over the public, howsver much he might be affected by public laws.

Under the Constitution, the states would have the power to choose
ninety-one members of Congress. Of this number, which was the same
mumber of representatives in the Confederation Congress, only two-thirds
would be brought into the spotlight of public examination by reelection

iIn a ten-year period, as was the case with the Confederation Congress.

But under the Constitution, there would be five and probably ten times
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the number of appointive offices open for ex-members of Congress as
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under the Articles. The effect of this larger number of such appointive

offices would be to provide these ex-congressmen with enough lucrative
offices so that they would never have to return to private life. More-
over, not only would such offices be available to ex-congressmen, they
would also be opened for their friends and family. What security could

exist in the governmeny, then, where so many of the members of Congress

T T N ™ (TR TR a Y™ VAT

would feel themselves candidates.for. ibe.offices, corruption aside?

This question posed by Lee was a challenging one, one that no Federalist
ever attempted to answer.

The Constitution authorized the Congress of the United States to
levy taxes at pleasure for the general weli‘z-xr’e,l‘2 Lee explained. Should
that Congress

mis-judge of the general welfare, and lay unnecessary oppressive

taxes, the constitution will provide . . . no remedy for the
people or states--the people must bear them, or have recourse,

b24adison, op. cit., p. 636.
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not any constitutional checks or remedies, but to that resist-
ance which is the last resort, and founded in self-defense.

It is well stipulated, that all duties, imposts, and excises
shall be equal and that direct taxes shall be apportioned on the
§QEQEéluéﬁﬁiﬁﬁmhxgﬁmiidewxnlﬁwhEﬁimnoihingifgpf1@?. Here com-
mences a dangerous power in matters of taxation, lodged without
any regard to the balance of interests of the different orders
of men, and without any regard to the internal policy of the
states . . . thare will be nothing to prevent a system of tax
Eﬁﬁﬁwggiﬁﬁéﬁéﬂﬂw unduly to ease some descriptions of men and”
burden others; though such a system may be unjust and injudi-
cious, though we may complain, the answer will be, congress
have the power delegated by thﬂ people, and probably, congress
has done what it thought best.43

In the following Letter, Lee contimued his examination of Congress's
power of taxation:

To pallate for the smallness of the representation, it is
observed, that the state govermments in which the people are
fully represented, necessarily form a part of the system . . .
the state governmenis,.We are told will stand batween the arbi-
trary exercise of .powsr and the people: true they may, but
armless less, perhaps, with the privilege of making a
noise when hurt--this is no more than individuals may do. Does
the constitution provide a sSingle check for a single measure,
by which the state govermments can constitutionally and regu-
larly check the arbitrary measures of congress? Congress may
raise immediately . . . twenty millions of dollars in taxes,
build a navy, model the militia, &c. and all this constitu-
tionally. Congress may arm on every point, and the state
goverrments can do no more than an individual, by petition tﬁh
Congress, suggest their measures are alarming and not right.

Elsewhere in his Letters, Lee made a mumber of interesting observations
on the proposed House. The branches of the legislature were essential
parts of the fundamental compact, presumably between the people and

their government, and ought to be fixed by the people. But by Article

I, section L, of the Constitution,’> the House might alter itself by

h3.Lee, op. cit., p. 79.
Whrpig,, p. 82.

USMadison, op. cit., p. 629.
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modifying the elections of its own members, by regulating the elections
so as to secure the choice of any particular description of men. It
might make an entire state one district; the result might very well be
that the people who lived in the more concentrated urban areas could
unite and place in the House the entire mumber of representatives appor-
tioned to the state. Why, Lee asked, leave the door open to improper
regulations? Why not incorporate directly into the Constitution provi-
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slons for the division of each state into proper districts and for the
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confining of the electors in each district to the choice of some men
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with a permaneny, interest.and-residence in i&?hé

Relatively little time was spent on the House by the 'Antis'
during the course of the debates in the Virginia ratifying convention.
For the most part, those objertions that were voiced were the same that
we have seen repeatedly stressed, i.e., that the gggzgggg&iﬁizsgwwere
tpgmggg to secure adequate knowledge of the people's needs, abilities,
and conditions, that because of the small representation corruption was
likely, and that the House would soon become an aristocratic club. But
there were a few interesting observations made on the House, and it
would be worthwhile to examine these.

The proponents of the new plan of goverrment contend, William
Grayson said, that the democratic branch of the Congress, because it is
elected by the people, is a panacea for many of the defects of the Con-

stitution. But what security is there in a representation that is too

small, he asked? History showed that the less the representation, the

R

''' ]
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greater the opening of corruption. Consider, he asked,ﬂ§g§97fift§§p

h6Ford, Essays,-pp: -295-296.
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hundred representatives are considered only adequate to handle the

amount of businass responsible for in_the state legislatures, And yet

much more extensive powers, over the entire country as a consolidated

union, are io.be handled. by a total of ninety-one representatives and

senators. Whether it was likely that these ninety-one men in the United
States Congress were equal in their knowledge and abilities of the facts
of the country to the fifteen hundred, he made no spsculation. His
greatest objection, he said, was that the Congress as proposed would

be unequal and oppressive. Such efficacy as it would demonstrate, and
this gets to the heart of Grayson's opposition to the House, would come
from the presence of factions of one part of the Union against another.

For the powers and jurisdiction of the govermnment might be called into

action by a combination of only seven states. There are, he stressed,

great differences of circumstances among the states, and it is only
reasonable that those states of similar interests would combine against
others. The effect upon the country would be ruinous.

At a later date in the debates, Patrick Henry rose to make a few
remarks on the House. During the course of his speech, he brought up
the argument made by a Federalist opponent that the House would act to
curb any treaties that might adversely affect the American right of
navigation on the Mississippi. But where, Henry asked, was this power
of the House to be found in the Constitution? It could not, for the
House had no such power. A most unfortunate omission of power, indeed,
Henry complained,h7

At a still later point in the debates, James Monroe brought up

L7E1140t, Debates, ITT, 354-355.
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a unique and thoughtful observation on the House. What, he asked, was

the purpose of the clause in the Constitution, clause l, section 5,

Article I, which prohibits either House from rising for more than three

T o

days without the consent of the other? Was it proper, he asked, that

I e iy et -

the House should thus be dependent upon the Senate, and as such might
unduly increase the influence of the Upper House on the Lower?ha

In view of its importance, and the extent of its powers within
the framework of the proposed federal government, the Senate received
surprisingly little attention from Anti-Federalist writers of Virginia.
Richard Henry Lee, for example, devoted only a very few pages in his

Letters From a Federal Farmer to the Senate, far less than he did to

the House of Representatives. His analysis of the Senate is of such
excellent quality it is worthwhile to quote extensively from him:

The senate is an assembly of 26 members, two from each state,
though the senators are apportioned on the federal plan, they
will vote individually; they represent the states, as bodies
politic, sovereign to certain purposes; the states, being
sovereign and independent, all are considered equal, each other
with the other in the senate. In this we are governed solely
by the ideal equalities of sovereignties; the federal and state
govermrments forming one whole, and the state govermments an
essential part . . . I feel more disposed . . . to acquiesce in
making them the basis of the senate, and thereby to make it the
interest and duty of the senators to preserve distinct, and to
perpetuate the respective sovereignties they represent. . . .
The senate, as a legislative branch, is not large, but as an
executive branch quite too numerous. It is not to be presumed
that we can form a gemuine senatorial branch in the United
States, a real representation of the aristocracy and balance in
the legislature, any more than we can form a gemuine representa-
tion of the people. OCould we separate the aristocratical and
democratical interests; compose the senate of the former, and
the house of assembly of the latter, they are too unequal . . .
to form a balance. Form them on pure principles, and leave each
to be supported by its real weight and connections, the senate
would be feeble, and the house powerful:— I say, on pure

481bid., p. 367.
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principles; because I make a distinction between a senate that
derives its weight and influence from a pure source, its mumbers
and wisdom, its extensive property, its extensive and permanent
connections; and a senate composed of unstable connections, that
derives its weight and influence from a corrupt and pernicious

source . . « I wish the proBosed senate may not partake too mch
of the latter description.h

By fts very nature as the representative body of the aristocratic
elements of the population the Senate had an inherent defect for the
proper nature of representative govermment in the United States.

To produce a balance and checks, the constitution proposes two
branches in the, legislature; but they are so formed, that the
members of both must generally be the same kind of men--men
with similar interests and views--men of the same grade in
society. Senators and representatives thus circumstanced . . .
must be governed generally by the same motives and views, and
therefore pursue the same system of politics; . . . there will
not be found in them any of those gemuine balances and checks,
among the real interests, and efforts of the same classes of
men in the commnity we aim at. 0

Lee had other objections to the Senate as it was organized. The
Eggifgfs, he contended,hggﬁﬁfgfﬂ?ﬁf;fggwlggg; history showed that men
with long terms of office tended to develop callous habits, and cease
to feel their dependence upon and knowledge of their constituents.
This, he predicted, would be especially true in a body over which there

existed no recall. The power of recall was, he said, considered an_

essential aspect of the Congress under the Articles of Confederation,

and there was no reason, and certainly no security, in not incorporat-
ing similar provisions in the Constitution. The senators represented
sovereignties which ought necessarily retain the power of recall over
their agents, for it was the nature of all delegated power that con-

stituents should retain the right to judge of the conduct of their

h9Lee’ .O_BO Ej_.io’ PP 89-90"
501bid., p. 90.
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representatives. The constituents' approval or disapproval of their
representative's conduct implied the right to continue or control the
representative'’s position. Indeed, he insisted, jhg’pggg§§ggxwgg_;q9§}}

%Efgreater for the Senate than for the House, for the latter would be

more frequently elected and, therefore, more likely to be scrutinized
carefully by the public. The power of recall over the senators would
have the effect of preventing the formation of any possible interested
factions, as well as serving to keep up the watchfulness of the senators
and their attention to their position's responsibilities.Sl

With the power of recall should also come the principle of rota-

tion in office, Lee insisted. It was a principle found in the Articles,

s

and most often in the state legislatures. In a govermment consisting
of but a few members, elected for long periods, and far removed from
fhe observations of the people, as proposed by the Constitution, members
are seldom changed, and govermment becomes filled with men who consti-
tute a relatively fixed body, who are often inattentive to the public
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good, are callous, selfish, and prone to corruption. The principle of

rotation would reverse all such characteristics, and would have the

additional effect of distributing more widely throughout the community

knowledge of that community's govermnment. Rotation would serve to

B
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return a representative to his constituents, and to reinstate him in
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the interests, feelings, and views of his constituents, and thereby
. 52
confirm him in the essential qualifications of a legislator.

By Article II, section 2, the Constitution53 required that two-

511bid., pp. 92-9). 52.1_";i_<i°
53Madison, op. cit., p. 63hL.
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thirds of the Senate confirm presidential appointments for federal
offices. In Lee's estimation this was an improper power to lodge in
the Senate. The honor and emoluments of public offices are the objects
in all communities of which ambitious men never lose sight. Honest

men, those who are industrious and modest, are more than content to

look after their own private affairs; it is the men of intrigue who

I DA AT Y 1 T e e ¢ T

seek after the offices of public concern. The offices necessary for

P

a national system of government as proposed by the Constitution will
be many, and those men with the power of disposal of those offices
will have a very large influence in the govermment. The senators and
representatives will naturally consider themselves possible recipients
of appointive offices which become vacant every year. But every pre-
caution must be taken to ensure that the legislators do not become mere
office men. This would be effected, among other changes, by giving
them as small a share in the disposal of those offices as possibla.Sh
Furthermore, Lee contimued, in discussing Article II, section 2,
the Senate has a major part in trying federal officers for misconduct.
In creating offices, it is too mumerous for a council of appointment,
or to feel any great responsibility. Added to this must be the fact
that the Senate has a necessary share in the concluding of treaties.

The effect of all these powers might very likely be that @he Senate

will not only dictate to the Pres}@eppl_ggﬁwyillpggggggmthe House as

well, thereby upsetting what balance of government the Constitution
establishes. Additionally, the Senate is the body to try impeachments

of federal officers, and must therefore be as disinterested as possible.

Sbree, op. cit., pp. 98, 111-11L.
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For all these reasons, Lee concluded, the Senate is a potentially dan-
gerous body in which to lodge even a share in the power of appointment
of federal officers.>>

Elsewhere in his Letters, Lee made other, rather random observa-
tions on the Senate that are worth examining for a moment. Article I,
section L, of the Constitution,56 regarding the elections of federal
legislators, empowered the general legislature to regulate the elections
of senators, "except as to the places of choosing senators." There is,
therefore, Lee argued, but little more security in the election of the
senators than there is for the representatives.

The Senate also came under Anti-Federalist attack during the
course of the debates, though the criticisms made were similar to Lee's
in his Letters. A few other observations were made here and there,
however, that are worth some time examining.

A great deal of discussion during the early days of the debates

was given to the American right of navigation of the Mlssissippi Rlver,

— e amam A i Ny LN

As expected, Virginians felt very strongly about the contimuation of
that right. But William Grayson pointed out that the senators of only

five states and tha President wers necessary for that right to be given

R M v a7 T R R e

up. For, with two-thirds of the Senate present a quorum would be four-

teen senators, of which ten would constitute a majority. What, then,

he asked, is the security in such a system, where senators of only five
states and the President may conclude a treaty which affects virtually

one-half of the states of the Union?57

551bid., pp. 115-116.
SéMadison, 92. g_t_., Pe. 629'
5TFord, Essays, p. 297.
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Later in the debates, Grayson rose to object to the Senate's
power of concurrence and approval of amendments to money bills: "He
looked upon the power of proposing amendments to be equal, in principle,
to that of originating, and that they were, in fact the same . . . this
was, in his opinion, a departure from that great principle which re-
quired that the immediate representatives of the people only should

interfere with money bills."58

Like Grayson, Patrick Henry feared the possibility, and effects
upon Virginia, of a collusion between the Senate and the President.
The Constitution greatly diminished the security against collusion
which was part of the Articles.59 Nor did Henry, like Lee, approve of
the lack of recall over the senators, and he feared the worst effect of
that 1ack.60

The Virginia Anti-Federalists made few criticisms or expressed
little fear of the proposed Executive. Richard Henry Lee, for example,
devoted parts of only two Letters to the Presidency and Vica—Presidency?1
George Mason devoted some time to his observations on the Chief Execu-
tive, but as his entire 'objections' occupied only four pages, those
observations, too, were necessarily summarized. Likewise, little time
was spent during the debates on the office of the President, and that
which was said was done so for the most part only in passing. Still,

it would be worthwhile to take some notice of the observations made.

The lack of a constitutional council for the President, was, for

D R e

George Mason, most objectionable:

58El1i0t, Debates, III, 351.
59_Ibid-,‘pp- 375-376. 69_1b'1d., pp. 353-355.
61Lea,'_2; cit., pp. 118-119; also, Ford, Bssays, p. 310.
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The President of the United States has no constitutional council
(a thing unknown in any safe and regular goverrnment) he will
therefore be unsupported by proper information and advice; and
will generally be directed by minions and favorites--or he will
become a tool of the Senate--or a council of state will grow out
of the principal officers of the great departments--the worst
and most dangerous ingredients for such a council, in a free
country; for they may be induced to join in any dangerous or
oppressive measures, to shelter themselves, and prevent an in-
quiry into their own misconduct in office . . . From this fatal
defect of a constitutional council, has arisen the improper power
of the Senate, in the appointment of the public officers, and the
alarming dependence and connexion between that branch of the
legislature and the supreme executive. Hence, also, sprung that
unnecessary officer, the Vice-President, who, for want of other
employment, is made President of the Senate, thereby dangerously
blending the executive and legislative powers; besides also giv-
ing to some one of the sgates an unjust and unnecessary pre-
eminence over the other,

Mason obgected also to the power of pardon granted to the Presi-

dgEE. The power of pardon might "sometimes be exercised to screen from
punishment those whom he may have secretly instigated to commit the
crime, and thereby prevent a discovery of his own guilt."63

Lee, as we have said, devoted space in only two Letters to the
office and powers of the President. Like Mason, he obgggfqérto and
feared, tEE“EQQPQEf}9n between the Senate and the President as an un-
necessary mixing of legislative and executive powersoéh

Though he approved on the whole of the method of selection of
the President, he did fear that the smallness of the mumber of electors

would increase the possibillty of corruptlon of those electors between

S e

the date of their selection and the date of voite for the President. He

disapproved, further, of the idea of the re-eligibility of the President.

62pan) Leicester Ford, Pamphlets on the Constitution (Brooklyn,
1891)9 p. 330.

63Ibid., pp. 330-331.

6thrd, Essays, p. 298.
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The object in republican government, he argued, was to guard against

perpetuating any position of power. The executive must remain in office

long enough to give his office stability, but not long enough to estab-
lish himself. The possibility of reelection, he argued, might lead to
intrigue for reelection. The ambitious man would spare nothing to se-

cure reelection. By reelection, the man in office would lose his

interest in his office and the government beyond aggr%nsl}aeweﬁ.-és

Observations on the President's office made during the course of
the debates were mostly repetitious of those we have examined befors.
George Mason, for example, expressed his fears the Presidency might

e e 8 s ge s

become a perpetually-occupied position, that the Senate and President

might act to support one another against the people, and that the Pres-

A AT A AR 1 S At ATk e P T P

66

and potentially dangerous powers.

NP tar————

68

James Monroe67 and William Grayson”  both covered old ground in

their criticisms of the President's and Vice-President's offices. Nei-
ther man was at all satisfied with the broad extent of the President's

powers and the lack of security placed on these powers, and they feared
the worst should an ambitious man come to occupy the office.

Surprisingly enough, in view of the rather limited attention

given the executive branch of the govermment, the proposed judicial

branch drew considerable criticism from the Virginia Anti-Federalists.

Lee, in particular, devoted much attention to the proposed judiciary,

and his examination is certainly worth the space required to review it.

65Lee, op. cit., pp. 123-126.
66m1110t, Debates, ITI, L83
67Ibido, ppo hae-h960 681bido’ ppo h90'h920
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_Eggmhad no objection to the basic arrangement of the federal
Judiciary--one supreme court and a series of inferior courts.69 Indeed,
it was necessary for the functions of the judiciary to be carried out

smoothly. But he did not approve of the judicial department's powers

EDSEUPRESIIPRE IS A S A s e g

to handle questions arising from the internal laws of the several states,

though he conceded the necessity of the department's power of deciding
finally on the law of the Union. f{EEEEE»;;l&ﬂﬁaﬁﬁiQQ«g) of the Consti-
tution, actions between citizens of a particular state and foreigners,
between citizens of different states, by state goverrments against
foreigners, and by state governments against citizens of other states

were to be handled concurrently by both state and federal courts. The

RO S v AT
Ar——

effect of that provision, in Lee's estimation, would be to open new
jurisdigﬁigggmgnd new scenes of legal actions, to which citizens and
foreigners alike must be drawn, perhaps hundreds of miles. Such pro-
cesses would involve the states, and many defendants, to actions not in
contemplation when the contract was made,70 Furthermore, though the
federal courts might be so organized as to ease the obtaining of legal
action, the Constitution did not secure that benefit.71 In addition,
he questioned the wisdom of making a state answerable to the suits of
a foreigner or citizen of some other state. By any or all of these
actions, state goverrments might be humbled to a degree to which they
were not subject under the Articles.

Though Lee admitted the necessity of securing the independence

of the federal judiciary, he questioned the wisdom of maintaining the

69Madison, op. cit., p. 635.

70F‘ord, Essays, p. 309.
T1bid., pp. 306-307.
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Judge's salaries under permanent and standing laws. For to establish
the salaries of the judges as permanent would be to ignore the possi-
bility of change in the country's economic condition. Furthermore, he
considered it likely that the judges and their friends would conspire
to increase the salaries of the judges, as the Constitution provided

that their salaries could be raised but not lowered except by consent

of all the branches of the legislature.’2

Article III, section 2, of the federal Constitution providing
that "the judicial power shall extend to all cases in law and equity
arising under the constitution, the laws of the United States, . . ."
confused Lee. He asked:

What is here meant by equity? what is equity in a case arising
under the constitution? possibly the clause might have the same
meaning, were the words "in law and equity" omitted. Cases in
law must differ widely from cases in law and equity. At first
view, by thus joining the word equity with the word law, if we
mean anything, we seem to mean to give the judge a discretionary
power. . . . Perhaps the clause would have the same meaning
weres the words "this constitution" omitted; there is in it either
a careless complex misuse of words, in themselves of extensive
signification, or there is some meaning not easily to be compre-
hended. Suppose a case arising under this constitution--suppose
the question judicially moved, whether, by the constitution,
congress can suppress a state tax laid on polls, lands, or as an
excise duty, which may be supposed to interfere with a federal
tax. By the letter of the constitution, congress will appear

to have no power to do it; but then the judges may decide the
question on principles of equity as well as law. Now, omitting
the words "in law and equity," they may decide according to the
spirit and true meaning of the constitution, as collected from
wha%Bmust have been the intentions of the people when they made
it.

Reflecting on this provision in an earlier Letter, Lee contended, "It

is a very dangerous thing to vest in the same judge power to decide on

1210, op. cit., pp. 135-136.
731bid., p. 1ll.
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the law, and also general powers in equity; for if the law restrain him,
he is only to step into his shoes of equity, and give what judgment his
reason or opinion may dictate."7h Furthermore, Lee contimed, this
provision ignores the principle of the separation of powers of law and
equity established in the British judicial system. The importance of
this precedent cannot be too strongly stressed, for the Americans,

being of principally English heritage, considered the English system of

govermment the finest in the world, barring, of course, there own gov-

errmental organization. A reading of the debates in the several state
conventions will demonstrate the affection the Americans had for, and
the respect of the British political and govermmental system.75

Lee doubted whether the Constitution established in unequivocal

terms, jury trial in civil cases. Jury trial in common law cases, Lee

contended, was well established, and was in fact the fundamental law of
the United States. The juries were empowered to give a general verdict
and to decide as to law and to fact, in common law procedures. Irial

by jury was, politically considered, the most important feature in the

judicial department of a free country, and ought to be given up only in

the very last resort. Where, in civil law processes, the jury trial
was unknown, the consequence was that a few judges and dependent offi-
cers possessed all the power in the judicial department. Furthermore,
by the common law of England and the United .States, there was no appeal
from the verdict of the jury as to the facts. The Constitution, how-

ever, Lee contended, proposed to establish the very opposite principle

7hFord, Essays, p. 308.

7sEll'i.ot, Debates, III, 262 ff; also Debates II, 228.
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of this; an appeal will lie in all appellate cases from the verdict of
the jury, even as to facts, to the justices of the Supreme Court. The
effect would be to establish civil law procedures by this provision,
for if the jurisdiction of the jury is not final, as to fact especially,
that body is of little or no importance.76

George Mason had much different criticisms to make of tbe fedaral
judiciary. It was, he complained to George Washington, so constructed
and 3x§§59§éw§§wp° absqrb;and destroy tpg judiciaries of the several

i il OR e 00

§Eg§g§. It would, as a consequence, render the laws as tedious, intri-
cate, expensive, and as unattainable as it was for a great part of the
population of Ehgland.77 The inferior courts of the federal government
were, he complained to the delegates at the convention, as numerous as
Congress might think proper. There is no limitation whatsoever with
respect to the nature or jurisdiction of those courts contained in

Article ITI, section 2, Mason charged during the debates. Rather, it

was there declared that "the judicial power shall extend to all cases

in law and equity arising under thi?_C°?§§iP?}i°§;" What objects, he
asked, will this provision not extend to? They will judge how far
their laws may operate, they will modify their own courts, and there

will be no state law that can counteract them. Thus, the discrimina-

tion between the_ judicial power of the federal court system and that of

78 .. .
the states' court systems existed. in name only, Continuing on this

O B T e

theme, Mason said:

"Lee, op. cit., pp. 137-1i1.
77Fbrd, Pamphlets, p. 330.
78E1110t, Debates, ITI, 521-522.
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To what disgraceful and dangerous lengths does the principle of
this go! For if your state judiciaries are not to be trusted
with the administration of common justice, and decision of dis-
putes respecting property between man and man, mach less ought
the state governments to be trusted with the power of legislation.
The principle itself goes to the destruction of the legislation
of the states, whether or not it was intended.’9

Concluding this matter, Mason made a candid and rather indicative state-
ment: "As to my own opinion, I most religiously and conscientiously
believe that it was intended, though I am not absolutely certaino“eo
George Mason was, from all indications, a well educated, and

widely read man, especially on matters of political theory. From the
start of the Federal Convention, he noticed the widely prevalent desire
among those supporting the need for a strong central government for a
reduction in the importance and political position within the framework
of the central govermment, whatever it was to be, of the several states.
In a letter to his son, George Mason, Jr., he said:

The most prevalent idea in the principal States [present in

Philadelphia at that time, May 20, 1787] seems to be total

alteration of the present federal system, and substituting

a great national council or parliament . . . with full legis-

lative powers upon all the subjects of the Union, and an

executive, and to make the several State legislatures subor-

dinate to the national . . . It is easy to foresee that there

will be much difficulty in organizing a government upon this

great scale, and at the same time reserving to the State

legislatures a sufficient portion of power for promoting and

securing the prosperity and happiness of their respective

citizens.
The reasoning behind Mason's fear of the effects of the proposed federal

goverrment was, of course, that the state governments, being closer to

the people, were therefore more sensitive to the people's needs and

"91bid., p. 522. 801p14.

81gate Mason Rowland, The Life and Correspondence of George
Mason (New York, 196L), p. 101.
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conditions, and could be more closely watched than could the federal
government located in some distant city.

Later, Mason observed that the appellate jurisdiction of the
Supreme Court would embrace every object of maritime, chancery, and
common law controversy. Mason did not question the jurisdiction over
the first two fields, but why not, he asked, discriminate as to mat-
ters of fact with respect to common-law controversies? James Madison,
he said, previously agreed that it was dangerous, but expressed hope
that regulations would be made to suit the convenience of the people.
But he was not satisfied with the prospect of mere hope, for hope was
not sufficient security.82

Nor did Mason consider the provisions of the Constitution regard-
ing common-law trials and trials in courts of equity and admiralty suf-
ficiently explanatory°83 In appeals on the latter two, the depositions
are committed to record, and therefore on appeal the whole facts go to
the appellate court. The equity of the whole case is considered; and
no new evidence is requisite. But in common-law cases, evidence is
given viva voce, and upon appeal new witnesses may be introduced. This
in itself would certainly be an inconvenience. Moreover, certain Fed-
eralists had said that there would be no occasion to carry up the
evidence by viva voce testimony, because Congress may order it committed
to writing and transmitted in that manner. Yet on the other hand, it

must be as equally true that Congress might not so act. Furthermore,

Congress might establish its own regulations as to how appeals in

82g11i0t, Debates, III, 52L.
83Madison, op. cit., p. 635,
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matters of revermue and excise controvefsies be brought to superior
courts, and there would be nothing to say what their regulations might
be.ah

Like Lee, Mason questioned whether state courts could not be
trusted to handle cases between citizens of different states. And,
again like Lee, he questioned the wisdom of humbling the state govern-
ments by bringing them as parties in cases concerning citizens of
different states before federal courts. The latter power was entirely
unnecessary, he argued, and, moreover, what was to be done if a judg-
ment were obtained against a state government?85
87

and James Monros,”” all con-

George_lil;:a.son,86 Patrick Henry,

et o e s e s - ———

tended that.the coexistent jurisdiction between the federal and state
QEEE?§WF?2}§,E;timat§1y lead to conflict between the two court systems.
The result of such a conflict would be, they contended, the final des-
truction of one system or the other, though as Mason insisted, the
likelihood was that Congress would come to the aid of the former
against the 1atter.89 Moreover, and far worse to consider, such a
situation would tend to oppress and greatly inconvenience the peopls.
On this latter point, again, all three men were in agreement.

William Grayson's great objection to the federal judiciary was
that it would interfere with the state judiciaries. There was not

superintending power to maintain order between the two contending

jurisdictions, so that recurrence, he feared, could only be had to the

8lE11i0t, Debates, III, 525-526.

851btd., pp. 526-527. 861bid., p. 58L.
871bid., p. 53. 881bid,, p. 582. 891bid., p. 58L.
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sword. Those state courts were, Grayson argued, the best check the
people of the states and the state governments themselves had. They
secured the latter against encroachments on their privileges; they were,
in short, the principal defense of the states. How improper it would
be to deprive the states of their only source of political defense.”®

With Mason, Grayson considered the powers of the Supreme Court
over chancery, admiralty, common pleas, exchequer, and criminal juris-
diction cases too extensive for a single body. The extent of its
jurisdiction was not expressed in a definite manner. It was so vaguely
and indefinitely expressed that the latitudes of power could not be
ascertained. Grayson objected also to the lack of reciprocity in cases
between states and foreign govermments. In his unique argument he con-
tended that though a state goverrment might be sued by a foreign gov-
ermment without its consent, the reverse would not be possible. The
effect, he implied, would be to give greater favoritism to foreign
governments than to the state governments, and to him the idea was
monstrous.?t

John Marshall, Grayson argued, said that trial by jury is pre-
served in the Constitution by implication. The jurisdiction of the
Supreme Court, and by implication the inferior federal courts, is to be
regulated by Congress, which it was said would be ample security. It
is true, argued Grayson, that Congress may indeed make these regulations,
but on the other hand, it is just as true that they might not. This
applied also to the trial by jury, which is given up to the discretion

of Congress. It will not be a violation of the Constitution should

90Ibid., p. 563. 917pbid., pp. 566-567.
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that body decide to take the right away, for it is the regulating body.
It was possible for Congress to regulate it properly, but it is none-
theless at their mere discretion to do so or not. 2

The Constitution proposed the establishment, contended Lee, of
a new species of Executive, a small Senate, and a very small House of
Representatives. The seat of that govermment would be up to several
hundred miles from a great many of its subjects, requiring a great many
officers if it is to operate upon these. Though it provided for the
concurrent jurisdiction and coextensive operation of the state govern-
ments, yet the general govermment would possess all the essential powers;
the states would be mere shadows.93 Lee was not, in short, pleased at
the extensive nature of the powers of the general govermment, and sev-
eral of his Letters he devoted exclusively to an examination of those
powers.

Lee was particularly upset over the prospect of empowering the
federal govermment to lay and collect internal and external taxes, to
form the militia, to make bankruptcy laws, and to decide on appeal
questions arising on the internal laws of the several states. These,
he said, in effect comprehend all the essential powers in the country,
and those left to the states would be of little real importance.

He conceded that many of the essential powers given the national
govermment were not exclusive, and reasoned that the general government
might have sufficient prudence to forebear the axercise of those powers

which might also be exercised by the states. But at the same time,

921bid., p. 568.

93Ford, Essays, p. 292.
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these powers were open for imprudent men in the national govermment to
exercise if they would. And if so exercised, they must adversely affect
the internal affairs of the state.”} In view of prospects of this
nature, his fears are therefore quite understandable.

The power to lay and collect taxes, he argued, was in itself of

great importance:

By means of taxes, the govermment may command the whole or any
part of the subject's property. Taxes may be of various kinds;
but there is a strong distinction between external and internal
taxes. External taxes are import duties, which are laid on
imported goods; . . . though ultimately paid by the consumer;

a few officers can collect them, and they can be carried no
higher than the trade will bear . . . that in the very nature
of commerce, bounds are set to them. But internal taxes, as
poll and land taxes, excises, duties on all written instruments,
&c. may fix themselves on every person and species of property
in the community; they may be carried to any lengths, and in
proportion as they are extended, mumerous officers must be em-
ployed to assess them, and to enforce the collection of them.

o o o Internal taxation in this country is more important, as
the country is so very extensive . . . to lay and collect taxes
in this extensive country, must require a great nmumber of con-
gressional ordinances, immediately operating upon the body of
the people; these must contimually interfere with the state laws,
thereby produce disorder and general dissatisfaction, till the
one system of laws or the other, operating on the same subjects,
shall be abolished.’>

As the state governments have concurrent powers with the general govern-
ment, and given the same objects to be taxed, the objection that the
general government might suspend a state tax as a necessary measure for
the collection of the federal tax was not without foundation, Lee con-
tinued. Was it, he asked, "wise, prudent, or safe, to vest the powers
of laying and collecting internal taxes in ths general govermment, while
imperfactly organized and inadequate; and to trust to amending the Con-

stitution after ratification, and making it adequate to this PurP°S°°"96

OTbid., pp. 292-293.  95Ibid., pp. 301-302.  2OIbid., p. 30L.
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This power to lay and collect taxes was further objectionable,
in Lee's estimation, because of other associated general powers.

By the constitution it is proposed that the congress shall have
the power "to raise and support armies, but no appropriation of
money to that use shall be for a longer term than two years;

to provide and maintain a navy, to provide for calling forth
the militia to execute the laws of the union . . . reserving

to the states the right to appoint the officers, and to train
the militia according to the discipline prescribed by congress

o « o' When an army shall be once raised for a nmumber of years,
it is not probable that we will find much difficulty in getting
congress to pass laws for applying monies to its support.?7

Lee did not, he made clear, object to the power of raising and maintain-
ing armies. His objection was centered on the fact that such power
would be given to a very few men with so very few checks on its exer-

cise.

The people must, he insisted, have a check upon the powers to

lay and collect taxes, and the power to raise ammies. For laws to
carry these powers into effect must be made often, and unless the people
have a check upon these powers, either through the state legislatures
or by the few national representatives in Congress, they may very grad-
ually but inexorably lose their proper negative upon these matters
until they are lost forever*.,g8
The state goverrments, by the Constitution, have actual influence
over the militia only in the appointment of officers. Otherwise, the
states must train the militia according to such forms and by such rules
and resolutions as prescribed by Congress, which body has, also, the

power to call out the militias to execute the laws of the federal gov-

ernment. This latter power, Lee complained, was in effect to give few

97 98

Ibid., pp. 30L4-305. Tbid., p. 305

———
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men in the community great advantage over others, and to commit the
many to the mercy or prudence of the very few.99

Fears of the discretionary powers granted Congress in the mat-
ters of internal taxation and standing armies and control of the militia
were the most often expressed fears during the debates. Patrick Henry,
George Mason, and William Grayson all expressed apprehensions on those
matters. ng;y, for example, contended that Congress' powers on inter-
nal taxes and the armed forces of the country were delegated without
adequate, and certainly not satisfactory checks. It is said by certain
Federalists, he added, that the means must be commensurate to the ends.
This would apparently mean that an infinitude in the goverrment mst
require an infinitude of means to carry it on. But consider the pro-
priety, the safety of such a government. In such a govermment, the
servants, the governing, become greater than those for whom they exist
at all. That same argument, he contimued, has been the means by which
despotisms have been established elsewhere in the world. Furthermore,
the control of the militia by the Congress might very well become the
iﬁstrument of oppression. The states retained control of their mili-
E}as only by implication, a most unsatisfactory provision.loo

George Mason likewise contested Congress' power over the militia.
His objection was that too much power was given to Congress, and that
if the states were competent to use the militia to suppress insurrec-
tions, Congress ought not have a coextensive power. There was the fear

in his mind, moreover, that the Congress might inflict severe punishments

991bid., p. 306.
100g1150t, Debates, III, 395-396, L10-412, h16-L17.
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on the militia as a necessary incubus to the power of organizing and
disciplining them, thereby inducing that body to wish its abolition,
and which would afford a pretense for the establishment of a standing
army. An additional change sometime in the future might be made in the
organization of the militia, he said in a later speech, namely that the
militia then be constituted only of the lower and middle classes of men,
all classes of men at present, he said, being found in it. If that
should happen, given the inadequate and more aristocratic representation
of the Congress, he foresaw the loss of all feeling for the lower clas-
ses by that body. It might, then, discriminate in favor of people in
its own class, and exempt from duty all the officers and lowest crea-
tures of the national governmen’c.lol

William Grayson agrsed substantially with these observations of
Henry and Mason, adding that Congress might maintain a well armed mili-
tia in one area of the country while neglecting that of another. More-
over, he commented, there was no assurance, given their rumerical
advantage in the Congress, that the northern states might not push
through bills for the establishment and maintaining of a navy, the
effect of which would be to further its own economy at the expense of

that of the soutpe;g.§tates.102

Article VI of the Constitution provided that the Constitution,

the laws of the United States, and all treaties made under the authority

103
of the United States were to be considered the supreme law of the land.

1011bid., pp. LO2, L15-L16, L25-L26.
Y2m14., pp. L17-L19, h29-L30.
103Madison, op. cit., p. 630.
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All judges, state and federal, were bound by the Constitution to support
that Constitution, those laws, and those treaties, state laws to the
contrary notwithstanding. The effect of this article would be, Lee
insisted, to sweep away all those customs, rights, laws, and constitu-
tions heretofore established, where these latter were incompatible with
the Constitution, laws or treaties.loll

Though Lee did not contend that the national laws should be
superior to state and district laws, he did insist that those laws
ought to yleld to unalienable or fundamental rights. These national
laws should extend to only a few national concerns. But as the Consti-
tution stood, these laws would extend to internal and extermal objects,
and to those objects to which all others are subordinate. It is impos-
sible, he stressed, to have much conception of the extent of those
powers, or the extent and mumber of those laws which should be consid-
ered necessary and proper to carry these powers into execution. In
short, whether Congress will respect those principles of the people of
the United States by which they have so long lived will be merely up
to the prudence of that body.105

Like so many of the Anti-Federalists elsewhere in the country,
Lee_deplored the lack of a bill of rights in the Constitution. "There
are," he said, "certain rights which we have always held sacred in the
United States, and recognized in all our constitutions, and which, by
the adoption of the new constitution in its present form, will be left

unsecured."lo6 Among these, he insisted, were the trial by jury in the

10&Fbrd, Essays, pp. 311-3l2.
1052912°: pp. 312-313. 106Ibido, p. 310.
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judicial department and the collection of the people by the representa-
tives in the legislative branch. But by the Constitution there is
nothing said in these matters, nor is there anything to prevent Con-
gress from making a law to suppress the freedom of the press by laying
a tax on printing.107 He did not understand the reasoning between his
opponents! position that a bill of rights was unnecessary because all
powers not granted to the federazl government were reserved. Rather,

the Constitution is full of many undefined powers. To make declaratory

articles in a govermmental instrument unnecessary, the nature of the
reserved rights and the extent of the powers delegated must be defined.
Omittance of those rights held dear by Americans everywhere implies
that they were not considered important. And, furthermore, general
powers granted carry with them incidental powers.1

Why the Anti-Federalist forces in the Virginia convention lost
the struggle for no ratification without amendments, given their mumer-
ical majority throughout the course of the debates, must be the conse-
quence of the few undecided delegates in the convention. Both sides
realized their hopes rested with these few men, and both made long and
vigorous plays for their support. Eventually, however, Governor Edmund
Rando}ggiﬁwgggigign_to join the pro-Constitution forces in the conven-
tion, and.tha news of South Carolina's ratification made the difference,

and gave a psychological urge to join the trend of support of the Con-

stitution. %9 The ratification of the Constitution by Virginia on June

1071pid,., p. 311.

108 ue, op. cit., pp. 142-153.

10983¢1and, op. cit., pp. 231-232.
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25, 1788, followed by the ratification by New York the following day
doomed Anti-Federalists' hopes of amending the Constitution or submit-
ting it to a second convention. With these two states in support of

the Constitution, the Union was formed; only Rhode Island and North

Carolinall

111

0 remained..outside, and the latter was soon to join its sister

states.

The Anti-Federalist forces of North Carolina had no contest in
their debates with the Federalists. Despite the efforts of James Ire-
dell and William R. Pevie, two very capable orators and debaters, and
their Federalist colleagues, the 'Antis' of the convention, under the
leadership of Willie Jones, had no problem in securing a vote of no

ratification without prior amendments. So completely did the 'Antis'

control the convention they did not feel it necessary to go to any

great lengths to attempt to convince any of the delegates of the value

T e it e e e AT b e g W,

of their position; indeed, beyond the repetition of fears of the future
of the American right of navigation on the Mississippi River should
the right of concluding foreign treaties be given to the Senate and
the President alone,112 the Anti-Pederalists arguments from North Caro-

lina are of no particular interest.

110mhe North Carolina ratifying convention was called July 21,
1788. The Anti-Federalists of the state were in complete control of
the convention, having 193 delegates to the FPederalists' 75 delegates.
After listening to their opponents' speeches for two weeks, the North
Carolina 'Antis' called for and secured a vote of no ratification, by
the same margin as that of their number of delegates, that is, 193
voted against ratification to 75 votes for ratification.

111lyorth Carolina ratified the Constitution late in 1789.

112m1340t, Debates, IV, 168.
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CONCLUSION

This thesis has been concerned with an sxamination and the
documentation of the Anti-Federalists' fears of the strong central
govermment proposed by the federal Constitution of the United States.
From a reading of the debates on the Constitution in the several
states' ratifying conventions, or of the Anti-Federalists' arguments
expressed in newspapers and broadsides, it is quite easy to call the
Anti-Federalist ﬁosition contrived and its arguments unrealistic. To
do so, however, is to miss a great deal of the significance of the
Anti-Federalists in the development of American constitutional and

political theoryl; to ignore the fact that the Anti~-Federalists and

the Federalists were far closer to each other than they were apart.

ma—— Tr ke AV e B dTMS g e .

Finally, to call their arguments and position unrealistic is to mis-
represent an important characteristic of American political thinkers
in the early National Period.

The Anti-Federalists, like virtually all Americans of their

age, were great constitutionalists. A reading of the Massachusetts

Constitution of 1780,2 for example, presents an excellent indication
of the great lengths to which American political thinkers went in their

construction of constitutions. The Americans typically wanted all

delegated powers in written form, and stated in such a way as to leave

1%mnamemmIMAmﬁwuﬂmm(MWhm,w%hp.

1xxvi,

2Robert J. Taylor, Massachusetts, Colony to Commonwealth: Docu-
ments on the Formation of its Constitution, 1775-1780 (Chapel Hill,
1981).
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very little to the discretion or interpretation of their representatives.

Moreover, the 'Antis' characteristically had little faith in a republi-

can govermnment that could not be closely watched by the constituents,

and which was not so arranged as to maintain a separation of powers and

branches of the goverrment. Their criticisms and their fears of the

Constitution resulted, in part at least, precisely from the 'elasticity'

of the Constitutjon. The Constitution, as Morton Borden points out,3
institutionalized the fundamental uncertainties and ambigujties inherent

in the American form of democracy. Its solutions were not to have any
solutions except a basic agreement to live by republican principles of
goverrment and associated mechanics, and to solve problems in a spirit

of moderation and compromise. In short, the Constitution did not at-

SAT i

tempt to setile permanently the external issues of govermment, but

e, T e A W e s AT

instead provided Eggwgi§}s whereby each generation of Americans mighﬁ_

LB ol e T S T A S T

T

gpply its own definitions and interpretations to the problems.

It must not be thought that the picture of the Constitution
developed in the above paragraph is an attempt to apologize for the
Anti-Federalists. Nothing could be further from the truth. The Anti-
Federalists do not need, and certainly do not deserve any attempt at
apology. Rather, what is needed is an understanding of the Anti-
Federalist mentality, their conception of man as a human being and as
a political being, and the consequent description of their framework
of govermment.

Basic to the understanding of the Anti-Federalist mind is their

conception of the nature of man as a human being and political organism.

3Morton Borden, The Antifederalist Papers (Ann Arbor, 1961),
po xiii.
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In this regard, the 'Antis' closely resembled the Federalists. BothA
saw any political theory as necessarily based on certain presupposi-~
tions of human nature, man's character, and his behavior. Much of
this insight was to be gained from the study of human history, and men
of both sides made frequent references to the development of man's
govermmental and political institutions, especially American history
in this regard. Neither the Federalists nor the Anti-Federalists were
deceived into thinking that Americans were other than human beings with
all the defects and characteristics of human beings. Alexander Hamilton,

for example, in Federalist Number 6 said, "Has it not . . . been found

that momentary passions, and immediate interests have a more active and

imparious control over human conduct than general or remote considera-

tions of policy, utility, or justice?“h In Federalist Number 37, James

Madison examined human nature and saw that ". . . the history of almost
all great councils of mankind held among mankind for reconcilling their
discordant opinions . . . is a history of factions, contentions, and
disappointments . . . classed among the most dark and degraded pictures
which display the infirmities and depravities of the human character."5
Interesting, too, is that fact that throughout the rather depressing

picture of human history and nature, the authors of The Federalist

never attempted to flatter their readers by picturing them as different

from other men. For example, the remark made in Federalist Number 57

that ", . . the vigilant and manly spirit which nourishes freedom, and

in return is nourished by it" comes immediately after the statement

Ug) exander Hamilton, James Madison, John Jay, The Federalist,
Clinton Rossiter (ed.) (New York, 1961), p. 57.

5Ibid., p. 231.
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that ". . . the caprices and wickedness of mankind" are ". . . failings
from which Americans are not expected to be exempt."6 In short, the
Federalists, like the Anti-Federalists, had no expectation that Ameri-
cans were other than human beings, and that govermment must be designed
around and must take into consideration the fact that man is inherently

corruptible and self-interested. The difference, then, between the men

of the two positions is the wi{l}ggness and the degree to which the men

controlling the govermment were to be trusted to use their discretion

in exercising the powers of that govermment, and in abiding by the de-

gree of trust placed in them by the people of the country. As Madison

said in Federalist Number 51,’ ". . . In framing a govermment which is

to be administered by men over men, the great difficulty lies in this:

L S

you must first enable the govermment to control the govermment; and in

L

agreed in both principle and substance with Madison on this point. The
issue of ratification arose because the 'Antis' believed the framers of
the Constitution, and therefore also the Federalists, were too lax in
the checks and balances, and the degree of separation of powers they
proposed in the Constitution.

Because the Anti-Federalists were presented with a finished

document with the demand for immediate and unconditional acceptance or

total rejection, they tended to demonstrate a certain degree of inflex-
8

ibility and doctrinaire thinking.  This is not suggesting that they

were incapable of abstract political theorizing, though neither side

S1bid., p. 353. TTvid,, p. 322.

8Kenwon, op. cit.; p. xecii.
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indulged in such theorizing to any appreciable degree. It is, rather,
to suggest that in the face of the Constitution, truly a new political

{
and governmental form, the 'Antis' could and did resort to traditional

TR L AR e g o A A A

and, as has been stressed repeatedly throughout this thesis, classigal.

proofs of their own political beliefs.

Thus, the concern of the Anti-Federalists in the ratification
struggle of 1787-1788 was_to.prevent, the acceptance of a form of gov-
ermment which they believed probably destructive of all that Americans
had fought for and achieved by the Revolution and independence--the_

personal and political rights and freedoms of all men. For them, the

preference was for a limited govermment, a heritage which, as Cecelia

s

Kenyon? says, was directly attributable to their English background

and ancestry, ageompanied by writien gconstitutions creating the struc-

ture of and closely defining the powers and limitations of that govern-

ment. It was to be a govermment on which the people could exercise as

much direct control as possible, and from which they could derive as

AL R RERSRE

mach benefit in the form of protection of their rights and freedoms as
possibla.

The Anti-Federalists, like the Federalists, were self-conscious
men in their respective positions. They were working and acting and
thinking not only in terms of the present, but just as important, for
what might be the conditions of the future. 0 Their beliefs of human
nature made them carefully consider govermmental changes that might

affect them and their posterity alike. Though the Anti-Federalists

nowhere laid down a framework of their position on govermment as did

9Ibid., p. xxviii. 107p44., p. xlv.
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the Federalists in The Federalist, their basic ideas of govermment can

be derived from their speeches and essays. And, though they were wrong
in their major premise--that the Constitution would fail and so bring
an aristocracy or monarchy upon America--it does not follow that the
Anti-Federalists were wrong either in their political philosophy or

their vision of the American future. Indeed, it seems likely that

their own solutions to the problems of American govermment in the Early

National Period could have operated and resulted in as much progress,

prosperity and democracy as has been achieved under the Constitution,ll

1lBorden, op. cit., p. xviii.
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