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CHAIRMAN GRAYBILL: All right,
Etchart’'s motion’s withdrawn.

DELEGATE MURRAY: Mr. Chairman, |
move-

CHAIRMAN GRAYBILL: Mr. Murray,
let me make this clear. What | like to do is wed like
to have two amendments, that’s fine. and wedon’t
mind a substitute and if the original one’s a
substitute, we’ll take an amendment to the
substitute, but we don't like to have substitutes on
substitutes. whatever that means.

DELEGATE MURRAY: Well, I under-
stand you but | disagree that that's what we
had. | guess—

CHAIRMAN GRAYBILL: All right. Well,
anyway, we've withdrawn Mr. Etchart's motion
and we are now back on the motion to adopt
subsection 3 and you may have the floor.

DELEGATE MURRAY: | move, as a
substitute motion, that 10—Section 10. subsection
3, read as follows: “the sessions of the legislature,
committee of the whole-"

CHAIRMAN GRAYBILL: Mr. Murray,

I'm troubled and so is the clerk. Will you write it
down for us?

DELEGATE MURRAY: | have it written.
Shall | bring it forward?

CHAIRMAN GRAYBILL: Yes, will you
send it up for us?

DELEGATE MURRAY: Fine.

CHAIRMAN GRAYBILL: Will the clerk
read the proposed amendment?

CLERK HANSON: “Mr. Chairman. |
move to amend Section 10, subsection 3, by
deleting it in its entirety and adding in its place,
‘the sessions of the legislature, committee of the
whole, and all committee meetings and hearings
shall be open unless the business is such as
requires secrecy.” Signed, Murray.”

CHAIRMAN GRAYBILL: Very well, you
have heard the motion of Mr. Murray that the
sessions of the Legislature, the Committee of the
Whole, and all committee meetings and hearings
shall be open unless the business is such as to
require secrecy.

Mr. Heliker.

DELEGATE HELIKER: Will Mr. Murray
yield to a question’?

CHAIRMAN GRAYBILL: Mr. Murray?
DELEGATE MURRAY: 1 vyield.

DELEGATE HELIKER: Does the phrase,
“all  committees”, include the conference commit-
tee?

DELEGATE MURRAY: | presume so,
yes.

DELEGATE HELIKER: Mr. Chairman.
CHAIRMAN GRAYBILL: Mr. Heliker.

DELEGATE HELIKER: | move to amend
the substitute motion.

CHAIRMAN GRAYBILL: What is it? Or
write it down. You may come up here and write it
down if you want to see what he wrote.

CLERK HANSON: (Reading) “Mr. Chair-
man, | move to amend the substitute motion made
by Delegate Murray by deleting the words, ‘unless
the business is such as requires secrecy’, and
insert in lieu thereof the words, ‘to the public'.”

CHAIRMAN GRAYBILL: Very well,
you've heard the substitute amendment of Mr.
Heliker, the purpose of which is to take out the
words, “unless the business is such as to require
secrecy’, and to add the words, “open to the
public--make it open to the public.” Now, we'll
debate that issue.

Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President,
may | ask Mr. Murray a question?

CHAIRMAN GRAYBILL: Mr. Murray?
DELEGATE MURRAY: Yes.

DELEGATE BUGBEE: Mr. Murray, | fail
to understand the basic difference why you would
need this and why we can get along in the Consti-
tutional Convention without a provision like this.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Well it's a little
hard to answer Mrs. Bugbee, and I'm a little torn
in my thinking, and | suppose that the reason that
I'm torn is that | came here with the idea and
philosophy in mind of reducing our present
Constitution to something which was a broad



B E E

610 MONTANA  CONSTITUTIONAL CONVENTION

structure, flexible, and would last. | believe in the
open meetings. | don't resist that premise at all or
I'm sure that you would not have found it in the
rules which | drafted preliminarily and gave to this
Convention and which they so wisely adopted and
which 1 think, incidentally, we are operating
under beautifully. However 1 do not think, as a
matter of practice that we should be telling the
Legislature how it should run its affairs; and |
think that each time we take a step toward doing
so, we build in more resistance to the adoption of
this Constitution.

CHAIRMAN GRAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: May | speak to
Mr. Murray? Mr. Murray, it seems to me that what
we are talking about is change and a changing
time. The Constitutional Convention, it has been
said before, belongs to the people. It's the people’s
business. It's the people’s document. And it seems
to be, by the very same token, that the Legislature
is the people’s representative. | fail to understand
why what belongs to them should be kept from
them, and who can make an arbitrary-l mean—
to me it is absolutely an arbitrary decision to keep
government’s business from the people. That
government belongs to them.

CHAIRMAN GRAYBILL: I don't think
that was a question, Mr. Murray. (Laughter)

DELEGATE MURRAY: Mr. Chairman.

CHAIRMAN GRAYBILL: I'll let you
have the floor again Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, |
think it requires a response for | think that I am
being misinterpreted. |1 have never espoused any
ideas in resistance or opposition to the matter of
secrecy. | think that we should have open
meetings. | simply rose to point out that | thought
there was difficulty in the drafting of Section 10,
subsection 3. I am now pleased with the amend-
ment to my substitute motion, as proposed by Mr.
Heliker, and | support it. And | think with that
statement we should say hurrah.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: | rise in support of
Mpr. Murray’s motion, as amended by Mr. Heliker.
I think it's better than Section 10, as proposed by
the committee, and | would ask the delegates to
support it.

CHAIRMAN GRAYBILL: All right, the
question is on-Mr. Etchart.

DELEGATE ETCHART: Mr. Chairman,
I oppose Mr. Heliker's amendment because it
simply puts us back where we started and
completely negates the idea. | think that in
Section 10 we were wise in adopting the language
which says that the Legislature may make rules
for its proceedings, and | think this body was very
fortunate in being able to make rules for our pro-
ceedings. | am very happy with the open hearings
and meetings. They've worked fine, but |1 don't
think we should hamstring the Legislature with
this language.

CHAIRMAN GRAYBILL: Mr. Heliker, do
you want to close?

DELEGATE HELIKER: Yes, Mr. Chair-
man. We've had many arguments—

CHAIRMAN GRAYBILL: Wait a minute.
Mr. Mahoney wants to speak, Mr. Heliker.
Mr. Mahoney.

DELEGATE MAHONEY: | am wonder-
ing if you're going to go out and open up the court
of the State of Montana to when those judges get in
their conference, this becomes public. | wonder if
you'd like to go out here and open up the jury room,
and this is what you'll do with this thing here if
you go through with it. As far as impeachment's
concerned, you're going into the jury room and
you're going to put the press right in there. | just
wonder how far you're going and | hope this Con-
vention realize-l want to be fair to the Legislature
and this is another branch of government, just as
much as the court is; and if we're going to have
open meetings, when we ever get to an impeach-
ment-this is the thing. And in answer to my dis-
tinguished colleague over here, he was only
talking about the setting up the procedure. This
never got to the Senate. It was right on this body is
where it stopped because they did not vote
impeachment. But when you try the people, this is
what | think you must have an exception in here
for trying in the impeachment proceedings and
before that Senate or the one house Legislature.
That's all | have to say. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, |
rise to support Mr. Heliker's motion, or amend-
ment to Mr. Murray’'s motion. Mr. Murray said
that one word, “proceedings”, troubled him and I



VERBATIM TRANSCRIPT, FEBRUARY 19, 1972 611

think he did an excellent job in clearing that up.
He then used a word-the word, “secrecy”--and
the whole phrase, “unless the business is such as
to require secrecy”, that makes me wonder just
exactly who determines that, and when. Now let's
pose a question. Let's say Mr. Miles Romney
comes up here from his newspaper, goes to a
committee seeking admittance on the assumption
that all meetings are “pen. He starts to walk in
and they say, “Were going to have a secret
meeting.” Now then Mr. Romney, as a good
reporter, says “What is the secret meeting
about?” Now, do they have to explain what the
secret thing is that they don't want to be made
public in order to make their case, or how does he
know what the secrecy is? If they do not say what
it is, then his agile mind can run rampant and all
kinds of things may come out of it. If they tell him
what the secret meeting is about, then it's no
longer secret. (Laughter).

CHAIRMAN GRAYBILL: Mr. Choate.

DELEGATE CHOATE: Would Mr. Heli-
ker yield to a question?

CHAIRMAN GRAYBILL: Mr. Heliker?

DELEGATE HELIKER: 1 vyield.

DELEGATE CHOATE: Mr. Heliker, since
the only subject that seems to be very controver-
sial here regarding the matter of secrecy appears
to be impeachment, wouldn't it be in order for you
to include in your amendment to Mr. Murray's
motion that except as may be required during
impeachment  proceedings?

DELEGATE HELIKER: Have we—letme
ask the Chair-have we covered impeachment
yet? This is down the road, isn't it?

CHAIRMAN GRAYBILL: We haven't
covered it yet, no.

DELEGATE HELIKER: 1 should suggest

that if there is a real problem here, that we can
take care of it when we get to the section on
impeachment.

CHAIRMAN GRAYBILL: Mr. Heliker, do
you have anything else to close?

DELEGATE HELIKER: Mr. Chairman, |
would like to say that we've had many arguments
already and we'll have many more before this
Convention is over, about what is a constitutional

provision, what is properly in the Constitution
and what is not. And that's part of the argument
before us now. But | don't think that anyone has
ever questioned that it is a function of a Constitu-
tional Convention to lay reasonable, in its
opinion, restrictions upon the Legislature, and
that is exactly what we are doing here. We are
saying to the Legislature, “You shall not conduct
the people’s business behind closed doors. You
shall not keep from the people the secrets that
belong to the people. Youshall let the peoplein and
the people shall know.” And that is what should
come out of this Convention in my opinion.

CHAIRMAN GRAYBILL: Very well, the
issue is on the amendment by Mr. Heliker to Mr.
Murray's substitute motion which now reads as
follows:

Mr. Romney.

DELEGATE ROMNEY: 1| call for a roll
call vote.

CHAIRMAN GRAYBILL: Right, we'll
have a roll call vote. “The sessions of the
legislature, committees of the whole-committee
of the whole, and all committee meetings and
hearings shall be “pen to the public.” That's the
way it now reads. “The sessions of the legislature,
committee of the whole, and all committee
meetings and hearings shall be “pen to the
public.” All those in favor of that motion vote Aye
on the voting machines. Opposed, vote No. | guess
we're voting on Mr. Heliker's amendment, which
is to strike out the words, “unless the business is
such as requires secrecy”, and add the words, “to
the public.” I guess we're properly voting on that so
strike my first-my other sentence and let's put it
this way-the question, then, is on Mr. Heliker’s
amendment to Mr. Murray’s motion, which 1 just
read. Mr. Heliker would strike out the words,
“unless the business is such as requires secrecy”,
and would add the words, “to the public”, to the
sentence making it “pen to the public. Now, all in
favor vote Aye on the voting machines and all
opposed, vote Nay. Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Very well, 75
having voted Aye and 14-oh, we have a roll call.
All right, take the machine.

Mr. Martin, for what purpose do you rise?
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DELEGATE MARTIN: On the board, my Hanson, R.S............ ... ... .oi.L. .Aye
vote isn't registered-on this board over here. Hanson, R. ... .. ... ... ... ....... .. Aye
. Harbaugh ............................ Nay
CHAIRMAN = GRAYBILL: All right, we'll Harlow ..., Absent
. . . . . ariow .ADbsen
see |f_ it's reglsterlng over here, Mr. Martin. Did Mr. FLATPET - - v e e e o, Aye
Martin re_glster? You voted Aye on the machine, Harrington ........................ Absent
Mr. Martin. Heliker ... ...l ..Aye
(The Reporter notes herein that the print-out Holland. ........................... .Absent
on the vote tabulation was misaligned and Jacobsen ... .. Aye
Delegate Martin actually is shown as absent.) James ... .. Aye
Johnson ...l Nay
JOYCe.. ..Ave
Aasheim ... Aye Kamhoot ........................ ..., ..Aye
Anderson, dJ. ... ... e Ave Kelleher ...............cioiiiiiin.. Aye
Anderson, O...............c.coiiiin.n. .Aye Leuthold ........ .. ... ... . . it Ave
Arbanas ... ... i Aye Loendorf...... ... ... ... it Aye
AYNESS ot Aye Lorello. ..o Aye
Aronow ... Nay Mahoney ............................. Nay
Artz o .. Aye Mansfield, ............................. Aye
ASK . Aye Martin......ooovvieen i Absent
Babcock ... Nay McCarvel ... Aye
Barnard .............................. Nay McDonough ............................ Aye
Bates.. ... .. Aye McKeon ............ooooiiiii, . Aye
Belcher ... Aye McNeil ... .. Aye
Berg .o Ave Melvin . .o e e Aye
Berthelson ............................. Aye Monroe ... Aye
Blaylock ........ . Aye MUITAY ..ot ..Aye
Blend .. ... Aye Neble. o oo Aye
Bowman ... Aye Nutting .....coooveiiiiiiic i, Aye
Brazier ........ ... Aye Payne ... i . Ave
Brown.. ... .. Aye Pemberton ................ Aye
Bugbee ...l .. Aye Rebal ....... ..ot Aye
Burkhardt .....oooiiiiiii ..Absent Reichert ..............ov0vioui..  Absent
Calni . e Aye RODINSON ...t .. Ave
Campbell ... .......................... . Aye Roeder.......... i Aye
Cate ... LAye Rollins.... oo Ave
Champoux ......cooiriiiii i Aye Rommey ..., . Aye
Choate.....ooo v Aye Rygg ..o Nay
Conover ..... e e Absent Seanlin .. cooee .. Aye
CrOSS.. .. Aye Schiltz ... Aye
Dahood ...........ooiiiiiiin.. Excused Siderius. ... Aye
D avIS .o r e Ave SImoNn ... Aye
Delangy ........cooiiiiiiiiii. Excused Skari ... Aye
Driscoll «ooooii Nay Sparks ... ... Aye
DrUM.. L Aye DY o ot s Avye
Eck . oo Aye Studer ... Nay
Erdmann ... Aye Sullivan ... ....ooiiii Aye
Eskildsen .........00iiiiiiiiii.. Absent Swanberg .. ..o e Ayve
Etchart ..o Nay Toole ... .. Aye
Felt Avye Van Buskirk ..., Aye
Foster ..., ..Aye Vermillion ... Aye
Furlong.....oovieeii i, Aye Wagner ... Nay
Garlington ............................. Aye Ward ... Nay
Gysler ... Nay Warden.. ......... i .. Aye
Habedank ............................ Nay Wison oo Absent
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Woodmansey e .« .. .. Aye
Mr. Chairman .Aye

CHAIRMAN GRAYBILL: Will the clerk
read the vote?

CLERK HANSON: Mr. Chairman, 75 dele-
gates voting Aye, 14 voting No.

DELEGATE REICHERT: (Inaudible.
Microphone not turned on.)

CHAIRMAN GRAYBILL: Is Mrs. Reich-
ert recorded as voting Aye?

CLERK HANSON: Reichert is recorded as
Aye.

CHAIRMAN GRAYBILL: Mrs.Reichert’s
recorded as Aye. Very well, 75 having voted Aye,
and 14 voting No, the amendment passes.
Question is now on Mr. Murray's substitute
motion.

Mr. Heliker.

DELEGATE HELIKER: | want to call for
a roll call.

CHAIRMAN  GRAYBILL: You want a roll
call vote. Very well. Mr. Murray, we've got plenty
of seconds. All right, the question then is on Mr.
Murray's substitute motion “that the sessions of
the Legislature”--or as amended-“that the
sessions of the legislature, committees of the
whole, and all committee meetings and hearings
shall be open to the public.” All-so many as shall
be in favor please vote Aye on the voting machines
and those opposed, vote No. Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Very well,
please record the vote.

Aashelm ........ ... ... ... ... Aye
Anderson, J. ... e Aye
Anderson, O... ... .. i Aye
Arbanas . .............. i Aye
ATNIBSS . ot e Aye
AYONOW ... Aye
Artz. .. oo Aye
Ask, .Aye
Babcock . . ... ., Aye

Bates ..o Absent
Belcher ... Aye
Berg . Aye
Berthelson ..o Aye
Blaylock ...l Aye
Blend............................. Aye
Bowman ........ooooiiiiiiii Aye
Brazier ... .. Ave
Brown «.vv v .. Aye
Bugbee ...l . Aye
Burkhardt ........................... Aye
Caln.....oooi oo Aye
Campbell ..., Aye
Cate ...ttt .Aye
Champoux .......oovviiiiiiiiiia... Aye
Choate....... ... ... .. . iiiiiiin.. Aye
CONOVEL vvvviviissnnssssniaseniss Absent
Cr0SS .. v .. Aye
Dahood ... Excused

Davis. ... Aye
Delaney ........ ... .l Excused

Driscoll ......... ... . . ... Aye
DU Aye
[ ... AYe
Erdmann ................ Aye
Eskildsen ........... i, .Absent
Etchart ..o Nay
Felt oo Ave
= =) G .. Aye
Furlong..... ... oo i Aye
Garlington............................. Aye
Gysler ... . Aye
Habedank ............................ Nay
Hanson, R.G. ..ot .Aye
Hanson, R. ..., . Ave
Harbaugh ... vvvvvviaini e iinnnnen. Absent
Harlow ... o .Absent
H AFPEY -ttt Aye
Harrington ........................ JAbsent
Heliker ...........c .. Aye
Holland ...ovovveiii e .Absent
Jacobsen ...l Aye
JAMES ..o .. Aye
Johnson ... .Aye
JOYCO.. e ..Aye
Kamhoot ..............ccoiiiiia.s. . Aye
Kelleher ..., ..Aye
Leuthold............ ..o il Aye
Loendorf......... ... ... Ll Aye
Lorello. oo, Aye
Mahoney ............oiiia Nay
Mansfield ............ ... ... ..., Aye
Martin............... i it Aye
McCarvel .. ... .. Aye
McDonough ...l Aye
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McKeon ............................. .. Aye
McNell ... . Aye
Melvin. .. ... ... ... . . .. Aye
MoNroe.. ......ooviiiiiiiiiiia .. Aye
MUIrQY . ..Aye
Noble.... ... .. .o Aye
Nutting ... Aye
Payne ... . Aye
Pemberton ........... ... ... ... ... ... Aye
Rebal ........ccciiii .Absent
Reichert ..., Aye
RobINSON ......covviiiiiii e .Aye
Roeder ... Aye
Rollins. ..o Aye
Romney ........coooiiiiiiiiiiaiin.. . Aye
RYQO oo Nay
Scanlin .. ..o ..Aye
Sehiltz oo .Aye
Siderius. ..o e Aye
SIMON L. ..Aye
Skari ... Aye
Sparks. .o Aye
Speer ... Aye
Studer ... Nay
Sullivan ... .. . L Aye
Swanberg ... Nay
Toole v e Nay
Van Buskirk ....... ..o Ave
Vermillion ..., Aye
Wagner .....c.vviiiii i Nay
Ward ... Nay
Warden .. ..o e Ayve
Wilson ..o Aye
Woodmansey —........oiiiiiiiiiii .Aye
Mr. Charman .............ccovvvvnn.. . Aye

CLERK HANSON: Mr. Chairman, 81 dee
gates voting Aye, 9 voting No, 2 excused, and 8 not
voting.

CHAIRMAN GRAYBILL: Very wdl, 81
delegates voting Aye and 9 voting No, the substi-
tute motion of Mr. Murray has prevailed as
amended. Very well, Mrs. Bugbee, will you-may
| use you to make a motion that when this commit-
tee arises, the substitute motion of Mr. Murray
shall be adopted?

DELEGATE BUGBEE: | so move.

CHAIRMAN GRAYBILL: Very well,
members of the committee, you have before you
the motion of Mrs. Bugbee that when this
committee does arise and report, after having had
under consideration subsection 3 of Section 10, that

the substitute section as stated by Mr. Murray

do-be adopted as amended. All in favor say Aye.
DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: Will the clerk
read Section 47

CLERK HANSON: “Subsection 4: Ade-
quate public notice of committee hearings must be
given.” Mr. Chairman, subsection 4.

CHAIRMAN GRAYBILL: You have be-
fore you, members of the committee, subsection 4.
What is your pleasure?

Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President, |
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 4, of the Legislative
Committee report, | recommend that the same do
pass. Mr. Chairman, this won't be quite so hard.
This was modified from what the committee had
considered. | just want to say that adequate would
mean the type of public notice. It would mean TV
or newspaper or posting and the amount of time—
it would include both the type and the time that the
Legidature would consider sufficient for public
notice. In other words, it would be up to the
public-to the Legidature, excuse me.

CHAIRMAN GRAYBILL: Is there dis-
cussion?
Mr. Brown.

DELEGATE BROWN: Mr. President, |
move to delete all of Section 10, subdivision 4. It's
ambiguous, it's legidative and it's part of ther
rules.

CHAIRMAN GRAYBILL: Mr. Brown has
made a motion to delete subsection 4. Mr. Brown,
do you want to speak any further?

DELEGATE BROWN: (Inaudible re-
Sponse)

CHAIRMAN GRAYBILL: Very well, is
there discussion’? Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
part of us in the committee felt that this would
henceforth be known as the lawyers reliefportion
of the Constitution, if it's left in as it is. | can
foresee all--untold suits brought as to what is
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adequate and what is not adequate. | appreciate
the intent but we simply worked on it for a long
time and we could not come up with a conclusion
that would put a brief statement in the Constitu-
tion that would not furnish untold law suits in the
future.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Chairman, |
rise to support Mr. Brown’s motion for the same
reasons stated by him and for the same reasons
stated by my colleague, Mr. Nutting. The question
that pops into my mind is to who determines what
is adequate public notice. | think the matter is so
serious that | think that were a Constitution
adopted with this particular language, as
indefinitive as it is, it might cast suspicion upon
the validity of any legislation adopted by the
Legislature. | think that it fails in two major
respects: one, to define who determines the
adequate notice; and two, to determine if no
challenge is made to that notice, when the law
automatically would become effective or, in other
words, when the statute of limitations as to its
challenge would take effect. Arid therefore I think
the simple solution lo the problem is to keep it
much like weve had it in the present Constitution,
and not have any such stricture placed herein.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, mem-
bers of the Convention, | would like to point out
that it doesn’'t do any good to have open meetings
if people don’t have notice of them, and so | think
that this section goes right along with the other
section. However, | agree with Dick Nutting that
“adequate” is a lawyer's word and that “ade-
guate” ought to be taken out of there. And when
the opportunity presents itself after the other
motions have been dealt with, | will move to have
that word stricken from that section. Thank you.

CHAIRMAN GRAYBILL: Very well, the
issue now rises-Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
may | move a substitute?

CHAIRMAN GRAYBILL: Well, I'll hear

DELEGATE HARPER: That we say “at
least”-instead of the word “adequate”-“at least
3 days’ public notice of committee hearings must
be given.”

CHAIRMAN GRAYBILL: No, if you're
going to make a motion like this, you’'re going to
write it down. And if you want to write it down,
bring it up here, we’'ll take it.

DELEGATE HARPER: But don't forget
what | said while I'm coming up. (Laughter)

CHAIRMAN GRAYBILL: Give that to
Mr. Harper.
Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
this is—

CHAIRMAN GRAYBILL: Now, just a
minute, Mr. Harper. We have a problem. The
Chair wants these motions in writing and the
motion at present is Mr. Brown’'s motion to delete.
Now, is this-you can’'t strike the word “adequate”
from a motion to delete.

DELEGATE HARPER: | was moving to
substitute this entire—

CHAIRMAN GRAYBILL: All right, in
other words, you're moving a substitute motion
whose language is the same as the present motion
with some different words in it, is that right?

DELEGATE HARPER: Right.

CHAIRMAN GRAYBILL: All right, but
that isn’t what you wrote out.

DELEGATE HARPER: Well, that was
my haste. | did not have it written out previously,
Mr. Chairman, because at one time earlier in the
session you stated that minor changes of words
would not be required to be written out in detail.

CHAIRMAN  GRAYBILL: Right, and I've
changed that now and may | suggest to you, Mr.
Harper-Well, the Chair has a right under Rule58
to require a motion to be in writing and it's because
these things get so complicated. And may |
suggest to you a way out of this, Mr. Harper, and
see what you think. The motion is to delete. The
motion is not final and when the motion to delete
is made, if it prevails, then you may bring in
another motion for new language for Section 4,
But in order-but to try and do it in the face of his
motion to delete, we don't find out the sense of the
body on the motion to delete and we get the sense
of the body only on a half motion on another side.
So, if you'll allow me, Il rule you out of order and
you may come back-if Mr. Brown’s motion wins,
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you may come back and make another attempt at
it. Okay?

DELEGATE HARPER. Yes.

CHAIRMAN GRAYBILL: And that at-
tempt should be written up.

DELEGATE HARPER: My thought in
doing this before the motion to delete was carried
was that we not be deleting on one thing and have
something else in mind.

CHAIRMAN GRAYBILL: And you may
also, of course, do what you've done, and that is
you may also explain any motion you want to
make. The point is, it gets very complicated and so
the Chair is going to rule that since your motion,
which amends a motion to delete, does not make
gsense ag it is, we'll move-we'll rule it out of order
and we'll go ahead on the motion to delete and
then You may come back with another motion if
you want to.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: What is the
motion before the assembly?

CHAIRMAN GRAYBILL: The motion
before the assembly is Mr. Brown's motion to
delete subsection 4.

DELEGATE AASHEIM: If that carries
we have Kkilled Section 10, subsection 4. There will
be no opportunity for Mr. Harper to bring in his
substitute motion.

CHAIRMAN GRAYBILL: Well, I'll ask
the Rules Committee. It's not my understanding
until we have finally voted on as and agreed that
that's what the committee would do when it would
rise, Mr. Aasheim. Mr. Murray, would you like to
help me?

DELEGATE MURRAY: Yes, sir.

CHAIRMAN GRAYBILL: The motion is
to delete Section 4. Then | have a possible motion
to substitute another motion for that. Ifthe motion
to delete Section 4 prevails, isn't it possible to still
have other language suggested for Section 4 until
this committee votes on what it's going to do when
it rises?

DELEGATE MURRAY: Yes.

CHAIRMAN GRAYBILL: Well, if the

Rules Committee’'s right, Mr. Aasheim, you're
wrong.
Mr. Aasheim.

DELEGATE AASHEIM: Thatis true later
on.

CHAIRMAN GRAYBILL: No, he candoit
right after this. In other words, we have not placed
this motion in the language, the magic language,
that makes it final and the motion is simply to
delete. And having deleted, then we could take
other amendments to subsection 4.

DELEGATE AASHEIM: 1 stand ¢0r-
rected. May | speak on the motion?

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE AASHEIM: 1| concur with
the motion to delete. I wonder-we're trying to
make an assembly-l mean a legislative body that
is democratic. We are trying to have public
hearings and we know the value of public
hearings but if we put in this restriction that there
must be adequate notice or any kind of notice,
might the committee Chairman say, “Well, we
won’'t bother with a public hearing if we're going
to be restricted”, so were defeating our own
purpose. | concur with the motion to delete. Let's
not give these chairmen of these committees
another handicap to overcome because we have
had that in this session here. It has been very
difficult to get adequate public notice because of
change of schedules, so I would concur with the
motion to delete.

CHAIRMAN GRAYBILL: Mr. Garling-
ton.

DELEGATE GARLINGTON: I just want
to say, Mr. Chairman, that in the course of the
hearings by the Executive Committee, where we
had over 50 people off and on, we frequently found
that when we needed something from an officer of
the state who was otherwise engaged and then
was free, we got him on short notice. The insertion
of this 3-day idea or adequate or some other
limitation is simply going to confound the whole
process and delay it all. 1 think it would create
such inefficiency and confusion that it would
substantially destroy the real, true function of a
group committee hearing. What it would be is, the
Chairman or somebody would go privately and do
this and report back and in effect the public
function and the public information would bemore
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hampered than developed. And | think, therefore,
that we would be better off not to put this kind of
humiliating handcuff on the legislative proceed-
ing. Here's a case where we should have faith in
our representatives we vote for every 2 years.

CHAIRMAN GRAYBILL: Mr. McKeon.

DELEGATE McKEON: Mr. Chairman,
insomuch as | am a lawyer and probably will
clandestinely support many lawyer relief bills on
this floor, | support the motion to delete that in this
case. It is a legal principle that for every wrong
there is a remedy; and in this case if someone is
aggrieved and feels that he has been wronged by
not receiving adequate public notice, | question
what his remedy would be. In the sublime, it might
perhaps be a petition to declare unconstitutional
the bill on which he feels he did not haveadequate
hearing. For this and many other legal reasons, |
would support the motion to delete.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
does not Delegate Harper have the privilege of
moving a substitute motion?

CHAIRMAN GRAYBILL: Mr. Romney,
he has the privilege of moving a substitute motion.

DELEGATE ROMNEY: Well, why doesn't
he do it? (Laughter)

CHAIRMAN GRAYBILL: Well, let's put
it this way. He hasn’t done it right yet. | asked that
it be in writing. And the motion before the house is
one to delete, and the motion he sent up said
substitute the word something else. Now you can't
substitute a word in a deletion, and | will give him
a chance to make his motion but he can't do it the
way he did it. So help him out if you want to.

DELEGATE ROMNEY: (Inaudible)-but
I think that he should be afforded the opportunity
to write it in conformity to the rules and that it
should take precedence over the pending motion to
delete because it is a substitute.

CHAIRMAN GRAYBILL: | have a feel-
ing he’s writing it.
Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman, |
didn't realize that we were waiting for Mr. Harper.
I put my own substitute motion up there in the
form of an amendment

CHAIRMAN GRAYBILL: All right, lets
have Mr. Roeder's-may | see Mr. Roeder’s
substitute motion?

DELEGATE ROEDER: | don't know,
inexperienced as | am in these matters, I don't
know if 1 did it properly.

CHAIRMAN GRAYBILL: You have now
by getting the floor and calling it to my attention.
Let's see it. Well, let's stop and understand what
we’re doing here. We have g motion to adopt
Section 4 by the committee member. Then we have
a motion by Mr. Brown to delete Section 4. Now,
the motion that's being considered then is the
deletion motion and when you send me an
amendment saying to add the word, “notice”,
after line 8 of page 5, there’s nothing to add
or subtract to in the motion to delete. Now, if you
want to come up with some different language
that substitutes for Mr. Brown’'s position of
deleting, I'll be glad to take it. But there’'s no point
in taking language which adds or subtracts words
to lines in something that he's moved to delete,
That's my only point.

Mr. Roeder.

DELEGATE ROEDER: Is it now impos-
sible for me to ask you to regard the language and
the punctuation | sent up there as a substitute
motion for what Mr. Brown moved?

CHAIRMAN GRAYBILL: No, | can re-
gard it that way but I am going to ask you to write
it down and | have explained to Mr. Harper, as I'll
explain to you, that no matter how this motion
comes out you'll be given a chance to amend
further. If it comes out that it wins, you may
suggest language. If it comes out that it loses, you
may amend the existing Section 4. But | will not let
you amend something that says to delete because
the deletion takes everything away. So you have to
come in by substitute motion that's written out in
full form in order to handle anything that's
deleted. It's just the only simple way to handle it.
You will not lose your right to make an amend-
ment, Mr. Roeder.

DELEGATE ROEDER: Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Now, has Mr.

Harper got some new language?
(No response)

CHAIRMAN GRAYBILL: Mr. Siderius.
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DELEGATE SIDERIUS: We're just de-
leting the language in Section 4, aren't we?

CHAIRMAN GRAYBILL: That's right.
Well, maybe Mr. Brown thinks we’re deleting
Section 4 but in any event, we're not through with
Section 4 when we delete what's in there now, as

far as you people are concerned in making other
motions.

Mr. Brown.

DELEGATE BROWN: Mr. President,
since there's going to be several other motions
made, | wonder if | could now close?

CHAIRMAN GRAYBILL: All right. Mr.
Champoux, do you want the floor?

DELEGATE CHAMPOUX: Yes, before
he closes, if I may just interject a few comments.
First of all, in reaction to Mr. Aasheim’s
comments, if 1 understood them right when he
said that public notice would keep committee’s
chairmen from having a public hearing. Well, |
think if this reasoning is to be followed then this is
all the more reason why, at least as far as | can see,
to indicate why we need adequate public notice.
I'm not quite satisfied with that word “adequate”
in terms of what it means. Secondly, in reacting to
Mr. Garlington’s comments-insofar as the
Education and Public Lands Committee was
concerned, governmental agency heads told us
that they were very pleased with the fact that they
had been given adequate notice. By that, | mean 2
to 3 days. And that they weren't told in just 2
minutes to come down and give a yearly review of
their budget and so forth. So I'm against the
deletion.

CHAIRMAN GRAYBILL: Mr. Brown, do
you want to close?

DELEGATE BROWN: | now close.

CHAIRMAN GRAYBILL: Mr. Harper,
I’'m going to put your motion next no matter what
happens. All right, the motion is on Mr. Brown’s
motion to strike the words: “Adequate public
notice of committee hearings must be given”. All
those in favor of striking those words from Section
4 please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: AIll opposed,
say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and the words are stricken.
Mr. Harper.

DELEGATE HARPER: Mr. Chairman, |
move that Section 10, subsection 4, of the Legisla-
tive Article read as follows: “At least 3-day public
notice of committee hearings must be given.” May
I speak to it?

CHAIRMAN GRAYBILL: Very well, Mr.
Harper has now moved that subsection 4 of
Section 10 read: “At least 3 days—3-day public
notice of committee hearings must be given.”

Mr. Harper.

DELEGATE HARPER: When this idea
first came up in our committee, there was a good
deal of enthusiasm for the idea of putting in some
definite statement like this. Those who were for
putting in something definite like 3 days or 5
days’ public notice were talked out of the idea
because, it was said, that we do not want to restrict
the Legislature to a particular number of days. And
so we sought to come up with some kind of wording
that would insist that adequate public notice of
committee hearings be given and we came up with
what now seems to be an unfortunate term.
Perhaps we should have stayed with the idea of a
definite number. Now, this is exactly what we did
in Rule 38 of the Constitution Convention. Rule38
mandates that we give 3 days’ notice of public
hearings. These are the rules under which we are
operating this Convention and everybody says
this has been a wonderful thing. People have had
adequate public notice, people have been able to
get here, they know what the hearing’s going to be
about, and they've been well advised. If a person
lives in Glendive, he still is a part of the State f
Montana even though he’s a long way from here,
and he ought to have adequate public notice.
Three days in our kind of transportation and
communication probably is adequate. | would like
to call attention of this body to the fact that
several other states put day limits into their con-
stitutions. Nebraska, for example, has 5 days
before public hearings. This, of course, a part of
the whole movement to free up the Legislature in
terms of time limits to hear the public and to do its
legislating with the public involved. With the idea
that better legislation in which the public has been
involved all along will be the end of the process.
This is why | move now this definite term, “3
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days”, so that we can clearly establish whether or
not we want to have anything at all.

CHAIRMAN GRAYBILL: Mr. Roeder,
now that there's language on the floor, do you
want to amend it by putting in the words-by
changing it?

DELEGATE ROEDER: Yes, sir, but I'm
dumbfounded as to how to go through the proce-
dures of writing it out. (Laughter) May | just
explain my position, Mr. Chairman?

CHAIRMAN GRAYBILL: Certainly.

DELEGATE ROEDER: Thank you, sir,
and may | comment on what Mr. Harper has just
said because what language | wish to propose is in
response to his. Is that permissible, sir?

CHAIRMAN GRAYBILL: Yes, what you
want to say is that “Adequate public notice as
defined by the legislature” replace the words, “3-
day public notice.”

DELEGATE ROEDER: Yes, sir

CHAIRMAN GRAYBILL: And you just
amend his and now we've got language to amend,;
but when we're deleting, there’s no language to
amend.

DELEGATE ROEDER: Well, may I make
my amendment now?

CHAIRMAN GRAYBILL: Yes, sir, you
may. Do you want to?

DELEGATE ROEDER: Okay, | should
like to amend Mr. Harper's proposal by deleting
any reference of “3 days” and having the entire
subsection 4 read as follows: “Adequate public
notice, as defined by the rules of the Legislature
comma, of committee hearings must be given
period”.

CHAIRMAN GRAYBILL: Very well, Mr.
Roeder has made an amendment to Mr. Harper's
amendment that “Adequate public notice as
defined by the rules of the legislature-”

DELEGATE ROEDER: Mr. Chairman

CHAIRMAN GRAYBILL: *“-of commit-
tee hearings must be given.”
Mr. Roeder.

DELEGATE ROEDER: May | just com-

ment to that briefly? If I understand Mr. McKeon
properly, he's disturbed about the legal sideofthis
and | think this was some of the comment over
here about this being a lawyer’s relief bill, and |
don't wish to support anything that would do that.
I don't think the bar needs relief. (Laughter) But, I
think by putting this clausein we would, to borrow
one of Mr. Aronow's principles, be indicating to
the Legislature in the future our moral position;
that we should like to have them do the best they
can in the way of making these things public, and
at the same time avoiding the legal situation that
Mr. McKeon referred to by making it a self-
enforcing thing for the Legislature. Thank you, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Mr. Chairman, it
just seems to me the vice of trying to write any-
thing into the Constitution is apparent because if
you write something in, it has to mean something.
And if it gives you a legal right, you have a right to
enforce it. And just let me give you one illustration.
Two committees here have been run differently.
Inferentially, Mr. Champoux has disapproved of
the way | ran the Executive Committee. 1 know he
didn't mean to. | didn't give any notice. | just got
up and said the committee would meet after the
session. | interpreted the rule to mean public
hearing when we were going to ask the public to
come in. We had a lot of investigatory work to do.
The meeting was open up there. Everyone could
have come in. Everybody did from time to time.
Now, would it not be an anomalous situation for
someone to come into court and to say, because
you had a boob like Joyce as the Chairman of the
Executive Committee, that House Bill 1'3 is uncon-
stitutional. Now, you're just pressing too far, if |
might suggest. When the evil doesn't balance the
good, why not leave it out. Why not trust the
Legislature that they will give notice, and why
compound difficulties. What if I'm even more
devious than that. What if, for example, | am
against House Bill 13 and all of my committee is
for it, and 99 people in the Legislature are for it. But
because | am a know-it-all | just don't give ade-
quate public notice of a committee hearing, and
the bill passes the House. And Cedor Aronow
comes down and said he didn't get adequate public
notice when we met on adjournment on Tuesday
when we considered this matter, and therefore the
bill is unconstitutional. I've already agreed with
Cedor that we're going to do this. Just can't you
see the vice and the viciousness and the harrass-
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ment that will enter into the realm. Let's leave well
enough alone. Let's trust the Legislature. Let's be
reasonable people. We've adopted that the
committees must be open, and if they are open let
us trust the Legislature that they will give these
people an opportunity [to] be heard, and let's not
do more harm than good.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: |, too, feel that this
could be too binding. We set up a legislative
hearing right here in this body even though it
was a J-day notice. It was changed from the
evening to the afternoon. Many people came to
testify. There was no meeting when they came.
This could happen and it will happen in a Legis-
lature. There's no doubt about it. If this is
something that should he left out, again | say,
when in doubt leave it out.

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: Mr. Chair-
man, | rise in opposition to the amendment which
states in effect that adequate public notice will he
given as determined by the Legislature. | think
that this is, in essence, meaningless. | think that
when you do put something in here, and |
appreciate the intent that we do want to give
adequate public notice. | think everyone feels that

the notices given by this Convention were more
than adequate. | think that when you do put some-
thing like this in a Constitution you are running a
real risk that if you state a certain day at some
further point in time someone may question
whether or not the entire legislation was consti-
tutional or not. 1 don't feel that the Legislature
should be bound by this. I have complete faith that
the new Legislature will give adequate public
notice, that they will go into this area, and | don't
feel this should be placed in this Constitution now.
I would favor deletion of the entire amendment.
Thank you very much.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman, I
would like to reassure Mr. Joyce he would have to

give adequate notice. But no place in the Constitu-
tion does it say he'd have to have a hearing, so he’s
all right.

CHAIRMAN GRAYBILL: All right, the
issue is on Mr. Roeder's amendment that
subsection 4 read: “Adequate public notice, as

defined by the rules of the legislature, of

committee hearings must be given.” All in favor of
Mr. Roeder's-yes, Mr. Martin.

DELEGATE MARTIN: Roll call, please.

CHAIRMAN GRAYBILL: Roll call? All

in favor of Mr. Roeder's amendment that adequate
public notice, as defined by the rules of the Legis-

lature must he given, please indicate by voting
Aye on the voting machine; those opposed, vote

No. Has every delegate voted?
(No response)

CHAIRMAN GRAYBILL: Iloes any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Please take the
vote.

Aasheim ... Nay
Anderson, J. ... Nay
Anderson, O........................... Nay
Arbanas .. ... ... . Aye
AYTIBSS o Nay
AYONOW oo Nay
Arvtz o Nay
ASK Nay
Babcock ... Nay
Barnard .............. ... Nay
Bates ............ .. Nay
Belcher ... Nay
Berg ... Nay
Berthelson ............................ Nay
Blaylock ........... ... .. ... ... ... Nay
Blend......... ..o oo Aye
Bowman..............oooeiiiiiiia, Aye
Brazier ............ ... ... ...l Aye
Brown ... Nay
Bughee ... JAve
Burkhardt ........................ ..Absent
Cain ... ....... ... Nay
Campbell .............. . ... . ... Nay
Cate ... Nay
Champoux ............................ Nay
Choate ....................ccoiiuns. Nay
CONOVET « ot .Absent
CrosS ..o Nay
Dahood ............. ...l Excused
Davis ... Nay
Delaney .......................... Excused
Driscoll ... ........................... Nay
Drum ... .. ... Nay
Eck.oovi Aye
Erdmann .. ... ... .. ... ... ......... Nay
Eskildsen ........................... Absent
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Etchart ... Nay
Felt ... Nay
Foster ..........cooiiiiiii, Nay
Furlong. ... Nay
Garlington ..., Nay
Gysler ... Nay
Habedank ............................ Nay
Hanson, RS......... oo i, Nay
Hanson, R. ........................... Nay
Harbaugh ............................ Nay
Harlow ..., .Absent
Harper. .« oooe e e Aye
Harrington ............ooooiiiin. _Absent
Heliker .............. . .. Nay
Holland ...... .. e, Absent
Jacobsen ... Nay
JameS .o Nay
Johnson ............ i Nay
JOYCE « it Nay
Kamhoot ............................. Nay
Kelleher ......... ... ... .o L. L Aye
Leuthold ..., Nay
Loendorf ..........cooiiiiiiiiiii, Nay
Lovello.............................. Absent
Mahoney .........cooiiiiiiiiiiiain. Nay
Mansfield. ...l Nay
Martin.......... ... oo Aye
McCarvel ......... ... ... ... .. .. Nay
McDonough........................... Nay
MeKeon ... Nay
McNeil ... Nay
Melvin ... ... Nay
MONTOE ot . Ave
Murray .......oo e Nay
Noble ... Nay
Nutting ..o Nay
Payne ... Nay
Pemberton ................ ... ... Nay
Rebal ..... ... Nay
Reichert ... Aye
RobIiNSON  ........ccoiiii Aye
Roeder ..... ... . Ave
RoOIliNS,, - v Aye
Romney ............................. . Aye
Ry g Nay
Scanlin.. «ooviiii ..Absent
Schiltz oo Nay
Siderius. ... Aye
SIMON .« Nay
SKari ... Nay
Sparks ... Nay
SPEW. . ot .. Aye
Studer ... Nay
STULIVAIL - oveneieieeeeieieiaann, Nay
Swanberg. ... ... Aye

Toole Nay
Van Buskirk ... o oo Aye
Vermillion . Nay
Wagner,. . Nay
Ward ............. e e N ay
Warden........oooiiiiiiiiiiii Nay
Wilson........ooooiiiiii i Nay
Woodmansey ......ooovinnnnn .. Nay
Mr. Chairman Nay

CLERK HANSON: Mr. Chairman, 19 dele-
gates voting Aye, 71 voting No.

CHAIRMAN GRAYBILL: 71 delegates
having voted No, the motion fails. We're back on

Mr. Harper's motion that at least 3 days public
notice of committee hearings must be given.

Mr. Cate.

DELEGATE CATE: | have a motion
before the Chair that | would like to move at this
time which | think will resolve the entire situation.
The problem seems to be with two things: the
word, “adequate”-what does it mean? Nobody
knows what it means, and thatwould be subjectto
judicial interpretation on every bill. Secondly,—

CHAIRMAN GRAYBILL: Let me read
your motion, Mr. Cate, so they know what you're
talking about. Mr. Cate proposes a substitute
motion for Mr. Harper's motion. The substitute
motion shall-states: “Public notice of committee
hearings must be given.”

DELEGATE CATE: Secondly, I think the
3-day limitation is unreasonable. That would pro-
hibit a Chairman, if some expert came into town,
from having a hearing from that expert. He would
have to give 3 days' notice. | think it's unworkable
and unrealistic. By simply stating that public
notice of committee hearings must be given, we've
established the principle that we're trying to
establish. And that is that the public be informed
of committee hearings; and | would trust the Legis-
lature to give them sufficient time and opportun-
ity to testify. And | would so move that Section 10,
subsection 4 be amended to provide-to strike the
word, “adequate”, so it reads: “Public notice of
committee hearings must be given.”

CHAIRMAN GRAYBILL: Mr. Cate's
substitute motion is: “Public notice of committee
hearings must be given.”

Mrs. Babcock.

DELEGATE BABCOCK: Mr. Chairman,
could I ask Mr. Cate a question, please?
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CHAIRMAN GRAYBILL: Mr. Cate?
DELEGATE CATE: Certainly.

DELEGATE BABCOCK: Is posting a
notice out here on the bulletin board a public
notice?

DELEGATE CATE: It could be, yes.
Announcing a committee hearing from the floor
would be public notice.

DELEGATE BABCOCK: Is that ade-
quate public notice?

DELEGATE CATE: Well, that's the word
we're trying to get away from.

DELEGATE BABCOCK: Well I mean,
would that be sufficient?

DELEGATE CATE: | think the Legisla-
ture would have the right under this provision, gag
I've moved to amend it, to make rules for public
notice but | don’t-and | think that’s where it
ought to be, with the Legislature.

CHAIRMAN GRAYBILL: Mr. McDon-
ough—oh, pardon me, Mrs. Babcock, are you
through?

DELEGATE BABCOCK: May | ask an-
other question? Would there be a difference be-
tween a meeting and a hearing?

DELEGATE CATE: Yes, there would be.

DELEGATE BABCOCK: And only the
hearings would be noticed?

DELEGATE CATE: That's correct.

CHAIRMAN GRAYBILL: Mr. McDon-
“ugh.

DELEGATE McDONOUGH: Mr. Presi-
dent, | resist the amendment on the grounds that,
even though we have “adequate” out of there,
we're back in the position of defining the word,
“public”, and we’re defining the word, “notice”.

And once again you get back to the point that it's
much better to leave this, as to what notice the

committees shall give, to the rules of the Legisla-
ture itself and not try to define these words. Thank
you.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Well | would like
to close.

CHAIRMAN GRAYBILL: Well, we're on
Mr. Cate’smotion at the moment. Your motion has
been substituted for and unless Cate fails, we're
not on yours yet, but you may speak.

DELEGATE HARPER: Thank you, Mr.
Chairman. Lest you think that | just got a hair-
brained idea from somewhere and I'm stubbornly
holding onto it, may | call your attention to the
fact that I'm sorry we don't have a roll call on what
we did with the rules because as | remember it, we
unanimously passed Rule 38 at this Convention.
Now, | would just ask you to read that if you want
to. 1 won't take time to read the whole thing but it
says, “which may not be less than 3 days hefore
the time of the hearing.” We have been operating
this entire Constitutional Convention under this
limitation. Now, then, if—Iwould like seriously to
ask these lawyers a question. Since §o many com-
mittee chairmen have risen to say that they just
couldn’t possibly abide by this 3-day rule if they
were in the Legislature, and that they have con-
stantly gone against it during this Convention. In
my interpretation | don't think they have. Is some-
body going to be able to go to the Supreme Court
with the idea that this Constitution that we are
proposing is illegal, because we have violated this
same rule, we have heard again and again. Now, |
don’t think we have. | think wc have given 3 days’
notice, public notice, for pur public hearings,
Now, | realize that Mr. Romney said one time in
our committee meeting that a committee meeting
may at any time degenerate into a hearing. And
this is true because we talk to people gor we have
people to come in and visit about it and so forth.
This is at the point of public meetings that the
committee calls, announcing what they are going
to deal with, inviting the public to come in. Two
things are apparent. One thing is the committee is
not forced to have this kind of hearing, but this is
saying that if they do announce a public hearing,
they can’t get away with the business as | have
often seen it in the legislatures in the past few
years, of getting a notice or being aware at 7
“clock in the morning that a meeting was going to
be-a public hearing was going to be held at9:00 or
12:00 that noon; or having a call from somebody in
Glendive saying, “We heard this was going to
happen, could you go up and represent us on such-
and-such a cause”. We are talking about a real vital
part of our whole legislative process when we're
talking about public hearings, and gg | don’t think
this is something that’s a little wayside matter.
It's something that we ought to give this real
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serious consideration and I'm glad to see that we
are.

CHAIRMAN GRAYBILL: Mr. Dauvis.

DELEGATE DAVIS: Mr. President, we
must have two separate legislatures we're talking
about. One we just gave unlimited power to in
Section 6 to meet continually for 2 years if they
want, to call themselves back into session without
prescribing whether it took a majority, two-thirds,
or what it was. And another Legislature now that
we don't trust, on the next page, to even be able to
make their own rules, like they permitted us. We
must also have two groups of voters-that intelli-
gent group of voters that elected us to come up here
and legislate and occasionally do something
constitutional-(Laughter)-and the set of voters
that arc going to vote the legislators in that we
can't trust. It's almost unbelievable.

CHAIRMAN GRAYBILL: Mr. Brown.

DELEGATE BROWN: Will Mr. Harper
yield to a question?

CHAIRMAN GRAYBILL: Delegate Har-
p-?

DELEGATE HARPER: 1 will.

DELEGATE BROWN: Delegate Harper,
you want to lock into the Constitution that the
Legislature for the 50 or 60 years must give a 3-day
notice. You say our rules are adequate. Do you
realize that Rule 74, we can suspend all rules as to
notice, under gyy rules, but you would not give that
to the Legislature?

DELEGATE HARPER: The Legislature
will be here doing people’s business. Every bill
they pass will become a public law. | think this is
part of the whole process of making the process
“pen go the people have a right to know. Not only
have a right to know what's going on, have a right
to express their opinion, and | think as a part of
good legislative process somewhere in there ought
to be this process of finding out. And public
hearings is a good way to do this, particularly on
controversial issues. A good many of the state con-
stitutions have locked in day limits and I am
suggesting that we should here.

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. C(Cate’s amendment-substitute
amendment-that public notice of committee
hearings must be given. All those are in favor of
Mr. Cate’s substitute amendment, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: AIll opposed,
say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. We're now back on Mr. Harper's
amendment about whether gy not 3-day public

notice of committee hearings must be given. Is
there further discussion?
(No response)

CHAIRMAN GRAYBILL: Mr. Harper, do
you want to close?

DELEGATE
a roll call vote.

HARPER: I'd like to call for

CHAIRMAN GRAYBILL: Very well, we
will have a roll call vote on the proposition of
whether 3-day public notice of committee hearings
must be given. That's the text that would prevail if
the motion prevails—3-day public notice of
committee hearings must be given for subsection
4 of Section 10. So many as are in favor of that,
please vote Aye. So many as are opposed, vote No.
Have all the delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Please tally
the votes.

Aasheim “ . Nay
Anderson, J. Nay
Anderson, 0., Nay
Arbanas. ... Aye

Arness .. . v e e Nay
Aronow Nay
Arvtz ..o N a y
Ask.. . .. Nay
Babcock ,iiiviiiiis.. e Nay
Barnard ........ivvuuien e Nay
Bates ....iviiiiiiiiiiiiiiiia Nay
Belcher Nay
Berg.....oo i Nay
Berth&on Nay
Blaylock ... ... .. . .. . . Aye
Blend ........... ... ... . ... Aye
Bowman.............. ... ... ... Absent
Brazier . ... Aye
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Bughee ... ... .. .Aye Rebal ................... S Nay
Burkhardt ......................... .Absent Reichert ...........ccoiciiiiiiiinn... .Aye
Cain........ ... .. Ave RODINSON v eee e Nay
Campbell ............. ... .. ... Nay Roeder « oo Nay
Cate .............................. ..Absent Rollins ...t . Aye
Champoux ..., Aye Romney ..o, Aye
Chonte ...............c.ccciiiiinn... Nay RYOG « it Nay
Conover ..., .Absent Seanhin «..oooiiiiii Nay
Cross.. ... . Aye Schiltz ... Nay
Dahood ........................... Excused SHIAEFIUS e v v e eee e, . Ave
DaVviS .. Nay Simon ................ e Nay
Delaney ............coiiiiiaL. Excused SKari ... Nay
Diriscoll ..o Nay SPArKS vt Nay
Drum ... Nay Speer ........oiiiin... I Aye
Eek ..o Absent Studer ... Nay
Erdmann ... Nay Sullivan ...ooviriii Nay
Eskildsen ....................... ... Absent Swanberg. ... Nay
Etchart ... Nay Toole ..o Nay
Felt ..o Nay Van Buskirk ........... e Nay
FOStEr oot Nay Vermillion .......... .. ...l JAye
Furlong ..., Nay Wagner ................ e Nay
Garlington ............................ Nay Ward ... Nay
Gysler ...l Nay Warden.. ... Nay
Habedank ............................ Nay Wilson ... Nay
Hanson, RS......... ... ... ... ........ Nay Woodmansey — .........oeiviiiiiian... Nay
Hanson, R. ... ... ... . Nay Mr. Chairman ......... e Nay
Harbaugh ......................... ... Nay
Harlow ........................... ..Absent CLERK HANSON: Mr. Chairman, 21 dele-
Harper ... Aye gates voting Aye, 67 voting No.
Harrington ........................ .Absent
Heliker ...........ccvvuutt. e r e Aye CHAIRMAN GRAYBILL: 67 delegates
Holland. ............................ Absent having voted No and 21 Aye, the motion fails. At
Jacobsen ... Nay the moment, then, we are without a subsection 4.
James ... Nay Is there any further amendments to consider?
Johnson ... Nay Mr. Murray.
Joyce.. ... Nay
Kamhoot ............................. Nay DELEGATE MURRAY: Mr. Chairman, |
Kelleher ............................... Aye wonder if it wouldn't be in order to make a motion
Leuthold ..., Aye that when this committee does rise and report,
Loendorf........ooovvviiiii Nay after having had under consideration Section 10,
Lorelio........oovoiii, Absent subsection 3, that it recommend the same be not
Mahoney ..................cooiiiinn. Nay adopted.
Mansfield ............ ... ..l Nay
Martin....................... ..., Aye CHAIRMAN GRAYBILL: If you'll
McCarvel ... Nay change that to subsection 4, I'll go along with you.
McDonough .. oo Nag
McKeon ... Nay DELEGATE MURRAY: Four, excuse me.
McNeil ... Nay
Melvin ... Nay CHAIRMAN GRAYBILL: Very well, the
Monroe ........oocveiniiinnn, .- Aye motion is on the motion of Mr. Murray that when
Murray ... Nay this committee does arise and report that it shall
NObI? """""""""""""""""" Nay report that there shall be no subsection 10(4). All
Nutting ............ R RN Nay in favor of that motion say Aye.
Payne .......oooviiiiiiiiiiiiiaiin.s, . Aye
Pemberton ............... ... ..., Nay DELEGATES: Avye.
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CHAIRMAN GRAYBILL: Opposed, Nay.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have

it and so ordered. Mr. Clerk, will you read
subsection 57

CLERK HANSON: “Subsection 5: The
legislature may establish interim committees
which may meet and exercise all legislative
authority delegated to them.” Subsection 5, Mr.
Chairman.

CHAIRMAN GRAYBILL: You now have
before you, members of the committee, subsection
5 of Section 10.

Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President, |
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 5, of the Legislative
Committee report, | recommend that the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: I'm going to read
the comments to this. The committee believes that
the Legislature has the power to establish interim
committees under this proposed article, especially
under Section 6 which makes the Legislature a
continuous body, which we have already done
today. This section is included, however, because

of the problem past Montana legislatures have
had in establishing the Legislative Council. The

committee wishes to include this section to remove
any doubt about legislative authority in this area.
Mr. Chairman, this section simply allows the
Legislature to operate as they do now.

CHAIRMAN GRAYBILL: Very well, is
there discussion?
Mr. Mahoney.

DELEGATE MAHONEY: Would Dele-
gate Bugbee answer a question?

CHAIRMAN GRAYBILL: Mrs. Bugbee?
DELEGATE BUGBEE: Yes.

DELEGATE MAHONEY: | might be a
little worried. In line 11, | believe it is, “all legisla-
tive authority delegated to them.” Now, do you
want to go quite that far in this delegation of
authority? Legislative authority is getting quite
strong there.

DELEGATE BUGBEE: I'm really bog-
gled by the lawyers by now. Mr. Loendorf, would
you answer that, please?

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: | was going to

say, sometimes known as “Loendorf’
(Laughter)

DELEGATE LOENDORF: Mr. Chair-
man-

CHAIRMAN GRAYBILL: But always
spelled “LO-E-N-D-O-R-F”. (Laughter)

DELEGATE LOENDORF: Right. 1| be-
lieve if we take a look at the Supreme Court cases
which involved the Legislative Council, we find
legislative authority to mean not only the ability
to pass laws, but the ability to investigate, do
research, et cetera. At least the Supreme Court
interpreted this to be such. | do not believe that by
this section we delegate or could delegate the
ability to pass laws to an interim committee, if
that was the question.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Might | ask
him another question?

DELEGATE LOENDORF: 1 yield.

DELEGATE MAHONEY: I'm botheredin
this point that they might decide to let a small
group appropriate money and | wonder-this is
legislative authority.

DELEGATE LOENDORF: Am | on?

CHAIRMAN GRAYBILL: Mr. Mahoney,
you have the floor. Are you asking a question or
making—

DELEGATE MAHONEY: Yes, | asked a
question.

CHAIRMAN GRAYBILL: -of Mr. Loen-

dorf—Loendorf—Lindbergh—
(Laughter)

DELEGATE LOENDORF: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: | would not
interpret the language here, although | admit i{'g
open to interpretation, that this would allow zn
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interim committee to exercise any law-passing
ability, whether it be for appropriations or
otherwise.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: As a substitute
motion, and this is not for Killing, I would like to
pass consideration until we could get an interpre-
tation of that point. I'm just asking to pass consid-
eration of it at this time, and I'm sure that we will
be meeting again Tuesday on this section and I'd
like to have this cleared.

CHAIRMAN GRAYBILL: Mr. Felt

DELEGATE FELT: | have an interest in
this matter, and | do not particularly oppose the
motion to pass consideration, but it's just possible
that we could proceed. The matter of the wording
was called to my attention, also, by the committee
and at their request some further legal research
was done on the meaning of those words.
Certainly the Constitution in other sections
provides the methods by which bills may be
enacted into laws, and the methods by which
moneys can be appropriated, and those provisions
of the Constitution would control. So it would be
impossible to interpret these words “a delegation
of legislative authority”, to counteract and over-
ride those specific rules in the Constitution
dealing with those specific matters. Furthermore,
it would be impossible for the Legislature to dele-
gate to any individual or group of individuals
outside of legislators themselves the authority to
exercise any legislative authority, because it's im-
plicit in the entire Constitution and in the wording
that we have under consideration, that it is only
the legislative body which may legislate. So that,
while | do not oppose this motion, if Delegate
Mahoney and others wish that more time be given
and a more detailed report, perhaps a legal briefbe
written and presented, we can do this. But if you
are possibly satisfied that the words do not create
a danger that some unknown group of individuals
could suddenly become a subrosalegislative body,
or that the legislators themselves would delegate
to a smaller number than their entire number the
authority to do what the Legislature must and only
Legislature can do, then | think we're on safe
ground. The purpose for the provision is to protect
the use of legislative interim committees. As you
perhaps may or may not know, there have been
three test cases in our Montana Supreme Court on
this question. In two of them the Supreme Court
held that the interim committees were invalid, un-

constitutional, and they violated several different
sections of the present Constitution. And then in
the third case it was held that the present type of
Legislative Council was a constitutionally created
body and could function as it does. There has been
no test cases yet about the postaudit committee
which the Legislature has since then created, and
perhaps there never will be a test case on it. But
committees of that type and anything similar to
them are in danger of being challenged. And there
is a possibility, with a change of memberships on
the courts, and without a clear statement in the
Constitution that such committees may function,
that they would again be held to be uncon-
stitutional.

CHAIRMAN GRAYBILL: Now the Chair
is taking the position, Mr. Mahoney, that your
substitute motion to pass 10-5 is made, but we're
discussing it.

Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman,
I'd like to have Mr. Mahoney-and | share his
concern-but | want-this is in answer to it-look
on page 20, Section 10. It says, “a majority of the
membership of the legislature constitutes a
guorum to do business.” Then, if we turn to Section
11, page 23, it says, “a bill shall becomelawupon a
majority vote of the members present.” | wonder if
that doesn’t answer your question?

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
all that I am bothered about is the word, “legis-
lature”, in there. This is the word that is worrying
me. Maybe I'm wrong. I'd liked to have had the
time to investigate. I'm not going to belabor a
point. If the committee wants to go on, well and
good; but I understand that | have a delegate that
is offering to amend it and | will withdraw my
motion, Mr. Chairman, in that-in this—

CHAIRMAN GRAYBILL: Well, just a
minute. You may withdraw your motion if you
want, but Mr. Berg's next.

Mr. Berg.

DELEGATE BERG: Mr. Chairman, Il
renew the motion to withdraw; that is, to pass.

CHAIRMAN GRAYBILL: To pass.

DELEGATE BERG: And my purpose in
that is this. | have perhaps the misfortune to have

written the Legislative Council Article that we
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now work with. | also defended that case in the
Supreme Court. | am somewhat familiar, | think,
with some of the problems that the other interim
committees encountered in the court, and |I am
most apprehensive about the word, “al legislative
authority”. | think that word, “al”, coupled with
the word, “legislative”, is a very impressive dele-
gation or possible delegation of legislative power.
I do think the committee should seriously
reconsider  this.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man, I'd like to rise to a point oforder. | did send an
amendment to the Chair, and I'm a little confused
as to the procedure here which takes precedence.

CHAIRMAN GRAYBILL: Well, at the
moment, we have-the substitute motion of Mr.
Mahoney was withdrawn, but then Mr. Berg
renewed the substitute motion to pass 10(5). Now,
do you want to make a motion'?

DELEGATE HARBAUGH: Well, | be-
lieve that my motion to amend could have, or
should have intervened between the withdrawal
of Mr. Mahoney’s motion and the other substitute.

CHAIRMAN GRAYBILL: Perhaps it
should have. | didn't get your eye and | had
already gotten his eye and so | recognized him
next. Now-why don’'t you explain what you
would do if—

DELEGATE HARBAUGH: If | was in
order, | have a—

CHAIRMAN GRAYBILL: —you had a
chance and then we'll vote.

DELEGATE HARBAUGH: If | was in
order, | have an amendment which | think would
clarify the language that is of concern.

CHAIRMAN GRAYBILL: Why don't you
explain your proposal?

DELEGATE HARBAUGH: Would the
Chair please read the amendment?

CHAIRMAN GRAYBILL: M r . Har-
baugh's amendment would have the section read:
“The legislature may establish interim commit-
tees which may meet and exercise all legidative--"

DELEGATE HARBAUGH: No, strike
“all legislative”.

CHAIRMAN GRAYBILL: “--may exer-
cise-”

DELEGATE HARBAUGH: “--authority
delegated to them”.

CHAIRMAN GRAYBILL:
delegated to them by the legislature.”

“--authority

DELEGATE HARBAUGH: Yes. I'd like
to move that.

CHAIRMAN GRAYBILL: “May exercise
authority delegated to them by the legislature.”

DELEGATE HARBAUGH: | would move
that if it is in order.

CHAIRMAN GRAYBILL: 1 think it will
simplify matters if we decide whether we're going
to pass it or not. There’'s not much point in doing it
if we are going to pass it anyway, so we'll continue
with Mr. Berg’'s motion to pass. |Is there any
further  discussion?

{No response)

CHAIRMAN GRAYBILL: All right, 8o
many as are in favor of Mr. Berg's motion to pass
subsection 5 of 10, please say Aye.

DELEGATES: Aye

CHAIRMAN  GRAYBILL: Opposed?

DELEGATES: No.

CHAIRMAN GRAYBILL: The Charr is in
doubt. Will you please use the voting machines.
All those in favor of passing it, vote Aye. Those
against passing it vote No. Has every delegate
voted?

(No response)

CHAIRMAN GRAYBILL: Dges any dele-
gate wish to change his vote?

DELEGATE MURRAY: Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Murray.

DELEGATE MURRAY: Mr. Charman, |
rise to explan my vote. The hour is late and I'm
about to move that the committee rise, report
progress, and ask leave to sit again. So | think that
if we pass this for the day we will get to that
quicker.

CHAIRMAN GRAYBILL: Well, the
Chair’'s already closed the vote and 40 having
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voted Aye and 42 having voted No, the motion
fails. Now, Mr. Harbaugh.

DELEGATE HARBAUGH: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Harbaugh
wants to make his amendment. His amendment is
that the section now read: “The legislature may
establish interim committees which may meet and
exercise authority delegated to them by the
legislature.”

Mr. Harbaugh.

DELEGATE HARBAUGH: Well, | he-
lieve the motion has been discussed quite
thoroughly, or the item has; and it seems to me
that this language makes it clear that the interim
committee only has the authority delegated to it
by the Legislature and that it is not authorized to
legislate, which seems to be the primary concern.

CHAIRMAN GRAYBILL: Mr. Felt.

DELEGATE FELT: 1 would support the
amendment.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: | am still apprehen-
sive as to exactly what this means and | am
unwilling to accept Mr. Harbaugh's conclusions
and opinions on this. | should like the time to at
least reread the cases that were involved in the
other interim committees, because | would not
want to see these interim committees demolished
by the courts because of the failure to use adequate
language at this time. 1 am only asking for pre-
caution, not in any sense to Kill this because, well,
I'm the author of one of them.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: Would the gentle-
man, Mr. Berg, yield to a question?

CHAIRMAN GRAYBILL: Mr. Berg?

DELEGATE BERG: 1 yield.

DELEGATE SCHILTZ: Mr. Berg, it im-
presses me that if we had this new provision in the
Constitution it would take precedence over the
bases for which the old decisions-or, I'm going to
say old decisions were written, would it not?

DELEGATE BERG: I'm only concerned
primarily with the extent of the delegation. You'll

recall that the first section of the Legislative Arti-
cle vests all legislative power in the Legislature.
Now | think we have improved it when we have, in
a sense, said we're not going to delegate that legis-
lative power; but whether by saying we delegate
such authority as the Legislature may deem
appropriate, I'm still wondering whether that may
or may not be considered an invalid delegation of
power that the Supreme Court might strike down.

CHAIRMAN GRAYBILL: Mr. Gysler.

DELEGATE GYSLER: Mr. Chairman. I
may have gotten tired sitting here and missed
something, but in Section 6 we passed that this is a
continuous body for 2 years. Now, | have a couple
of questions | wish that somebody would answer
for me. Number one, if this is true, aren't the
committees that are appointed by that Legislature
in functioning, or able to function, all during that
period? And the second one is, if this is true, why
do we need interim committees? Personally, the
reason that | ask these questions is that in over the
years I've seen many legislative interim commit-
tees set up that were between the House and the
Senate and these kind of things, and they agreed
on very many beautiful solutions to our problems,
but the next time that the Legislature met, they
threw all of that in the wastebasket and started
out anew, and I'd like to get this clarified.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, as a
member of the Legislative Committee, Mr. Berg
and Erv, here, have raised some serious questions
that | think ought to be considered by our commit-
tee in more detail. And if it is in order, | would like
to move at this time to recommit this section to our
committee for further consideration. Is that in
order?

CHAIRMAN GRAYBILL: That’s in
order.

DELEGATE CATE: To pass it for the day?
I would then move to pass it for the day.

CHAIRMAN GRAYBILL: Now, wait a

minute. Are you going to let them rule, or are you
going to let me rule?

DELEGATE CATE: TI'll let the Chair rule.
The Chair’s the boss.

CHAIRMAN GRAYBILL: Your motion to
recommit is in order.



VERBATIM TRANSCRIPT, FEBRUARY 19, 1972 629

DELEGATE CATE: Could I have a-point
of order?

CHAIRMAN GRAYBILL: We're getting
it written down, Mr. Cate. All right, the issue now
is on Mr. Cate’s motion to recommit subsection 5
of Section 10 to theLegislative Committee. Is there
discussion?

Mr. Cate.

DELEGATE CATE: Point of order. If we
recommit it can we bring it back Monday or
Tuesday or do we have to let it lay on the table?

CHAIRMAN GRAYBILL: Now, that's

going to be up to you and your Chairman when
you’re going to meet, but if you recommit it, you
will bring it back sometime, | hope. The motion
need not say when, Mr. Cate.

DELEGATE CATE: All right, I'll leave the
motion stand as it is then.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, |
resist the motion to recommit. If it passes, | shall
call a meeting tomorrow at 9 o’clock.

CHAIRMAN GRAYBILL: Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
if the recommit passes, doesn’t it then require that
whatever subsequent action is taken will require
48 hours’ notification before it can be redeter-
mined?

CHAIRMAN GRAYBILL: It does unless

we, as a body, wish to waive that rule as to that
part that comes back.

DELEGATE FURLONG: Then | would
stand opposed to the recommit motion.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: As a substitute mo-
tion, I'll ask-or I'll move that we pass Section 1(Q-5
for the day.

CHAIRMAN GRAYBILL: Well, theChair
takes the position that we just had a vote on that
and | think we ought to let these people’'s motions
be decided so I'm going to rule that motion out of
order. Mr. Cate, we're still on your motion to re-
commit.

DELEGATE CATE: In light of Mr. Berg’s
motion, | withdraw my motion.

CHAIRMAN GRAYBILL: All right,
that's withdrawn. All right, now we're on Mr.
Harbaugh's amendment that “the legislature may
establish interim committees which may meet and
exercise authority delegated to them by the
legislature.”

Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I've been trying to say something intelligent all
day and haven’t had much luck. I'd like to try it
now, and | would move to amend Mr. Harbaugh's
motion by striking the last three words, “by the
legislature”. | think the first part of the sentence
already gives the Legislature that power. It would
then read: “The legislature may establish interim
committees which may meet and exercise author-
ity delegated to them.”

CHAIRMAN GRAYBILL: Very well, the
issue is on Mr. Furlong’s motion to strike three
words, “by the legislature”, from the end of Mr.
Harbaugh's amendment.

Mr. Joyce.

DELEGATE JOYCE: May | ask Mr.
Furlong a question?

CHAIRMAN GRAYBILL: Mr. Furlong?
DELEGATE FURLONG: Yes.

DELEGATE JOYCE: Mr. Furlong, would
you mind withdrawing your motion and we’'ll take
this thing up on Monday so that we don’t have to
haggle this thing tonight, and you could still make

it on Monday-Tuesday?

DELEGATE FURLONG: I'm glad you
changed it Tuesday. Yes, I'll withdraw. | just want
to get it settled.

DELEGATE JOYCE: Mr. Harbaugh,
would you mind withdrawing your motion subject
to the right to renew it on Tuesday?

DELEGATE HARBAUGH: | would with-
draw my motion.

CHAIRMAN GRAYBILL: Mr. Joyce, do
you want to make a motion?

DELEGATE JOYCE: | make a motion
that we pass Section...Well-l move that the
committee rise and report progress.

CHAIRMAN GRAYBILL: Mr. Joyce,
your motion is in order. Mr. Murray.
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DELEGATE JOYCE: (Inaudible})...now
withdraw my motion and defer to Mr. Murray. |
don't know what.

(Laughter)

CHAIRMAN GRAYBILL: Now the Chair
will recognize Mr. Murray.

DELEGATE MURRAY: Mr. Chairman,
at last. I move the committee rise and report
progress and ask leave to sit again.

CHAIRMAN GRAYBILL: Very well.
Now the motion to rise and report progress takes
precedence and does effectively solve Mr. Joyce’s
problem of cutting off the debate on this matter
tonight. And Mr. Murray you beg leave to sit
again, and do you beg leave to sit again on
Tuesday morning? Is that what you mean?

DELEGATE MURRAY: That is right.

CHAIRMAN GRAYBILL: Very well.
you've heard Mr. Murray's motion that this body
rise and report progress and beg leave to sit again
on Tuesday morning. So many as shall be in favor
of that motion say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, Nay.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: So ordered.
Now, we'll he in-just a moment, we'll do that.

PRESIDENT GRAYBILL: The Conven-
tion will be in order. Now we’re going back on
Order of Business 1{) but-Mr. Swanberg, for what
purpose do you rise?

DELEGATE SWANBERG: | was wonder-
ing if it would be in order at this time, Mr.
President, to leave a thought with the Legislative
Committee on an item that we may have
overlooked in subsection 3 of Section 10.

PRESIDENT GRAYBILL: Well, Mr.
Swanberg, let us report to the body here and then
after we've reported I'll recognize you. Mr. Clerk,
would you please read the committee’s report.

CLERK HANSON: “February 19, 1972.
Mr. President: We, your Committee of the Whole,
having had under consideration Report Number 3
of the Committee on Legislative, recommend as
follows: Delegate Aasheim as Chairman of the

Legislative Committee noted minor corrections in
his committee report. That the bicameral and uni-
cameral proposals be sent to Style and Drafting
as a dual proposal for submission to the electorate.
That Section 4 be amended in lines 21 and 2.2, page
3, by deleting the following: (quote) comma, and a
resident of the district from which he seeks
election for at least 6 months (end quote) period.
Amendment failed 30 to 61 on roll call vote re-
quested by Foster, with sufficient seconds. That
on roll call vote requested by Cate with sufficient
seconds, Aasheim’s amendment as follows:
(quote) insert a period after (quote word) year
(end quote) on line 21, page 3 and add the following
(quote) other residency qualifications may be
provided by law (end quote) failed to carry by the
following vote: Ayes: 28; Noes: 68; absent or not
voting: 4. That Section 4 be amended on line 20
after the words, ‘shall be &, delete the following:
‘qualified voter. He shall be a. That Kelleher's
amendment on roll call vote requested by Foster
with sufficient seconds failed by [the] following
vote: Ayes, 27; Noes, 68; absent or not voting, 5.
Kelleher's amendment was as follows: In line 21,
page 3, insert after the word, ‘resident, the
following: ‘of the county or counties’. And in line
22, page 3, by striking between the words, ‘month’
and ‘preceding’, the word, ‘next’. That Section 4 be
adopted as amended. Cate moved that Section 4 be
reconsidered. Chairman Graybill ruled Delegate
Cate out of order. Cate challenged the rulingofthe
Chairman. By votetheChair’srulewas sustained.
That Section 5 of the minority report, page 56, be
adopted. That subsection 2 of the majority
proposal on Section 5 be retained with this amend-
ment: (quote) after the word, ‘legislative’, insert
‘executive and judicial (end quote). That the
minority report of Section 5 as amended be
adopted. At 12:00 noon the committee recessed un-
til 1:.00 p.m. Afternoon session-on roll call vote
requested by Delegate Bughee with sufficient
seconds, Section 6 of the minority proposal failed
to be adopted by the following votes: Ayes, 35;
Noes, 60; excused, 2; absent or not voting, 3. On
roll call vote requested by Delegate Harper with
sufficient seconds, Section 6 of the majority
proposal of the Legislative Committee was
adopted by the following vote: Ayes, 70; Noes, 24,
excused, 2; absent or not voting, 4. That further
consideration of Section 7 be passed at this time.
That Section 8 be adopted. That Section 7, Article
V, of the present Constitution be adopted to
replace the wording of the proposed Section 9. On
roll call vote requested by Harper with sufficient
seconds, Section 10. subsection 1, was adopted by
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the following vote: Ayes, 89; Noes, 3; excused, 2;
absent, 6. That Section 10, subsection 2, be
adopted. Section 10, subsection 3, Heliker's
motion that the words, ‘unless the business is such
that requires secrecy’, be stricken from Murray’'s
substitute motion, add the words, ‘to the public'.
On roll call motion requested by Romney with
sufficient seconds, the amendment was adopted
by the following vote: Ayes, 75; Noes, 14; absent,
9; excused, 2. Murray’'s motion as amended by
Heliker: delete subsection 3 and insert the follow-
ing: ‘The sessions of the legislature, committee of
the whole, and all committee meetings and
hearings shall be open to the public’, was adopted
on roll call vote requested by Heliker with
sufficient seconds, by the following vote: Ayes, 81;
Noes, 9; absent, 8; excused, 2. That Section 10,
subsection 3, be adopted as amended. That
Section 10, subsection 4, be deleted. That the
following words replace the deleted subsection 4:
‘Adequate public notice as defined by the rules of
the legislature of committee hearings must be
given.” On roll call vote requested by Delegate
Martin with sufficient seconds, the motion failed
by the following vote: Ayes, 19; Noes, 71. On roll
call vote requested by Delegate Harper with
sufficient seconds, Harper's motion: ‘At least 3
days’ public notice of committee hearings must be
given'-failed by the following vote: Ayes, 21,
Noes, 67; excused, 2; absent, 10. That Section 10,
subsection 4 be not adopted. That the committee
rise and report progress and beg leave to sit again.
Signed, Leo Graybill, Chairman.”

PRESIDENT GRAYBILL: You've heard
the motion of the Committee of the Whole. All
those in favor say Aye.

DELEGATES: Aye.
PRESIDENT GRAYBILL: Opposed, No.

DELEGATES: (No response)

PRESIDENT GRAYBILL: So ordered.
Mr. Swanberg.

DELEGATE SWANBERG: Going back
briefly to Section 3, Mr. Chairman, or Mr.
President, | wish to thank you first for your
courtesy in allowing me to speak just a few words
here. | voted against that proposal and | did so at
the very last moment because it occurred to me all
of a sudden that while we had adequately
protected the public from the Legislature, it
occurred to me that perhaps we hadn’t protected

the Legislature from the public. We live in an age of
mass demonstrations and riots. As the situation
now stands, there is nothing in this section that
would allow the President of a legislative body to
clear the room. There is nothing in this section
that would allow a committee Chairman to clear a
room in case of disorder. | realize that they could
call the police. We'd have 50 or 60 people up here on
some kind of a mass demonstration, the police
could be called, they could be hauled off and
arrested. But | submit that's a very cumbersome
and sticky process in view of the fact that if
something were placed in here that allowed the
Chair or the committee chairmen to clear the room
to preserve the public order and orderly legisla-
tive process, it would solve the problem. | leave
that as a thought with the Legislative Committee.

PRESIDENT GRAYBILL: Very well,
thank you, Mr. Swanberg. We'll now be on Order
of Business Number 11, Announcements. All Con-
stitutional Convention Delegates are invited to
the Helena Symphony winter concert Saturday,
the 19th, at St. John's Lutheran Church-that's
tonight at 8 o'clock. Adults, $2; students, $1. You
are aware that you should sign up for the party on
Tuesday night, if you haven't. Are there other
announcements?

Mr. Champoux.

DELEGATE CHAMPOUX: The Educa-
tion Committee will meet at 8 o'clock Monday
night in the committee room. And | have another
announcement. The Helena chapter of the Boston
Marching and Chowder Society will meet at the
Montana Club at 7 o'clock, Monday. Now, in case
you get suspicious about that group and where

they're meeting, actually it's a drama group that
you'll hear from Tuesday. And, also, Mr. Scanlin

would like the Back Bench’s Barbershop group to
meet at the same time-7 o'clock, Monday, the
Montana Club. Thank you.

PRESIDENT GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. President,
all delegates in the vicinity of Great Falls on
Monday night are invited to the City Council
chambers. Forward Great Falls there will conduct
a forum, and they stress that not just Cascade
County delegates-any delegates in the area who
are able to come.

PRESIDENT GRAYBILL: Mr. Blaylock.
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DELEGATE BLAYLOCK: Mr. President,
the Bill of Rights Committee will meet Monday
night at the Colonial Inn at 7:30 for the
radio program, and they'll meet Tuesday morning
at 8:30—oh, pardon me, 8 o'clock in the Governor's
conference room for a picture taking.

PRESIDENT GRAYBILL: Are there
other pictures we know of on Monday morning-
on Tuesday morning? There’s supposed to be three
of those a day next week-three or four committee
pictures a day between 8:00 and 9:00 in the
Governor’s conference room. Is the schedule out on
your desks? Yes, Mr. Blaylock, would you read the
others for Monday morning?

DELEGATE BLAYLOCK: Yes, Legisla-
tive is at 8:15; Executive is at 8:30; and General

Government is 8:45. All in the Governor's
reception room.

PRESIDENT GRAYBILL: Right. Please
be prompt because if we're going to get these done
in the 15 minutes and still be here at 9 o'clock,
we're going to have to really work hard. | think
that announcement also points out that the group
picture will be taken on what? Friday? Next
Friday? A week from yesterday. All right, you'll
all have notice of that then. Are there other
announcements? Very well, Mr. Murray.

DELEGATE MURRAY: Mr. President, |
move, pursuant to the general powers vested in the
Montana Constitutional Convention, and in
accordance with the provisions of Section 7(6) of
the Enabling Act [Chapter 296, Laws 1971} that
the Montana Constitutional Convention shall
recess temporarily until 9:30 a.m., on Tuesday,
February 22nd, 1972.

PRESIDENT GRAYBILL: Mr. Murray,
that's an error. It's until 9 o'clock on Tuesday. Do
you want to change your copy?

DELEGATE MURRAY: [I'll change the
script. We'll make the motion 9 o'clock a.m.,
Tuesday, February 22nd.

PRESIDENT GRAYBILL: Very well,
you've heard the motion to recess temporarily
until 9 o'clock on Tuesday morning. All in favor
say Aye.

DELEGATES: Aye.
PRESIDENT GRAYBILL: Opposed, No.
DELEGATES: (No response)

PRESIDENT GRAYBILL: The Ayes
have it and so ordered.

(Convention recessed at 5:23 p.m.)
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February 22.1972
9:00 a.m.

PRESIDENT GRAYBILL: Good morn-
ing ladies and gentlemen. If you'll all stand, John
Anderson will lead us in the Pledge of Allegiance.

DELEGATES: | pledge allegiance to the
Flag of the United States of America and to the
Republic for which it stands, one Nation under

God, indivisible, with liberty and justice for all.

PRESIDENT GRAYBILL: Reverend
Burkhardt, will you lead us in the invocation?

REVEREND BURKHARDT: Let us
Pray. Help us, 0 God, to know in a time of rapid
change and proliferating facts and knowledge, to
know that to wait quietly with reverence for life is
a valid form of prayer. So, may we find the deeper
current running beneath the tide which will allow
us to move toward greater opportunity and dignity
for all people. Amen.

PRESIDENT GRAYBILL: We'll take roll
by voting Aye on the voting machines.

CLERK HANSON: Delegate Brown, Dele-
gate Robinson, Delegate Pemberton. Mr. Presi-
dent, may Delegate Woodmansey be excused,
please?

PRESIDENT GRAYBILL: Yes, Wood-
mansey’s excused.

CLERK HANSON: Delegate Harper, Dele-
gate Heliker, Delegate Pemberton, Delegate
Robinson.

PRESIDENT GRAYBILL: Very well,
let's take the recorded roll call.

CLERK HANSON: Delegates Blaylock,
Bowman, Schiltz and Simon are present.

Aasheim . Present
Anderson, J. Present
Anderson, 0. Present
Arbanas .. . . Present
AFDEES . et Present
Aronow . . - Present
Arxtz “ o Present
AsK . Present
Babcock............... ... ...l Present
Barnard.................o i, Present
Bates ........c.iiii i e Present
Belcher Present

Berg ..o s Fresent

Twenty-Ninth Day

Convention Hall
Helena, Montana

Berthelson .. ..oooveiiii .. Present
Blaylock .............ccoiiiiit. Present
Blend ...........oiiiiii Present
Bowman ............coiiiiiiiiian, Present
Brazier ... Present
Brown .........ooi i Present
Bugbee ...l Present
Burkhardt ......................... Present
Cain .. Present
Campbell .......................... Present
Cate oo Present
ChampouX .. .ooviviiiiiiiiiiaann Present
Choate..........co it Present
COMOVEY oot Present
Cross ... Present
Dahood .............iiiii Present
Davis......oovi i Present
Delaney ..........oooeiiiiiinnn.. .. Present
Driscoll .............cciii it Present
Drum .o Present
|1 Present
Erdmann .......ooooiiiiiii Present
Eskildsen ...................ooil L Present
Etchart ....c..oiviiiiiniinn s, Present
Felb ... .o Present
Foster ... Present
Furlong. ..., Present
Garlington ......................... Present
Graybill ... .Absent
Gysler ... Present
Habedank ......................... Present
Hanson, R.S..........oooiiiiat . Present
Hanson, R. ........................ Present
Harbaugh ....................... .. Present
Harlow ...t .. Pregent
Harper ..., Present
Harrington ..vvvvvirivsiivvine..... Present
Heliker ...t ..Absent
Holland ............ ...t Present
Jacobsen ... Present
James ... Present
Johnson ...........c it Present
Joyce ... Present
Kamhoot .......................... Present
Kelleher . ... ... iviiinio. .. Present
Leuthold ................ ... ... ... Present
Loendorf..........ocoveii L, Present
Torello ..., Present
Mahoney ..............coiiiaL Present
Mansfield .......................... Present
Martin ..., Present

Mccarvel'oalooc|4'oounoo||ootnoo.1 Present
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McDonough.. ...l Present
McKeon ..., Present
1Yo =Y 1 Present
Melvin ... ... Present
Monroe .............. i, Present
Murray.. ... .. Present
Noble.,........coooiiiiiii il Present
Nutting. ........................... Present
Payne .. ... ... Present
Pemberton ................ .. ..., .Absent
Rebal .............................. Present
Reichert ...l Present
Robinson ....... ... .Absent
Roeder.......... ... . .. ... ..., Present
Rollins. ,.............. erreneiis.y. Present
Romney ........................... Present
RYQQ .o .. Present
Scanlin.. ..., .. Present
Sehiltz ............................. Present
Siderius ......... ..o i Present
Simon ... Present
Skart «..oovvevnnnn.. R, Present
Sparks ......... Present
Speer ... .. Present
Studer .......... . Present
Sullivan ........... ... ... Present
Swanberg ..ot Present
Toole ... Present
Van Buskirk ................. Present
Vermillion ......................... Present
Wagher ............ooiiiii Present
ward ... .. Present
Warden ................. ... ... ... Present
Wilson ..o Present
Woodmansey — ............oiinn.. Excused

CLERK HANSON: Mr. President, 96 dele-
gates present, 1 excused and 3 absent.

PRESIDENT GRAYBILL: Very well,
that's a quorum and the journal will so show. We
ended up the business on Saturday on Order of
Business Number 10 so we'll proceed on to Order of
Business Number 11 which is Announcements
because there are a couple of announcements to
make. First of all, the Judge for Governor Club is
going to have a banquet on February 29th at 6:3(
at Jorgensons. Tickets are $10 a ticket and
Jerome Cate has tickets for sale in case any of you
want them. Secondly, as you'll probably all
remember, there is a party at the Montana Club
for all delegates and people connected with the
Convention tonight-$5 per person including two
drinks and dinner. About 60 people have signed
up. We would like everyone who wants to come to

sign up hecause wewanttocallthe Montana Club.
So will those of you who intend to come but have
not signed up, just take an opportunity here as
soon as practicable and step to the rear and tell
Melba McGuinn in the glass cage that you're
coming, so we have a good count. I might add
that | understand from Mrs. Payne that wehave a
lot of good skits and a lot of good entertainment,
tonight so | hope that most of you will attend. Mr.
Toole, did you have an announcement about the
Administration  Committee?

DELEGATE TOOLE: Mr. President, there
will be a meeting of the Administration Commit-

tee tomorrow morning at 8 o'clock in the Rules
Committee room.

PRESIDENT GRAYBILL: Very well. Are
there other announcements?
Mr. Joyce.

DELEGATE JOYCE: Executive Commit-
tee will meet this evening on adjournment.

PRESIDENT GRAYBILL: Very well.
Unless there is objection, we'll then move to Order
of Business Number 1, Reports of Standing
Committees.

CLERK HANSON: None.

PRESIDENT GRAYBILL: The Chair
would like to point out to the delegates that the two
standing committees that are to report today still
intend to report but will do that later today as |
understand it. Reports of Select Committees?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: Communica-
tions?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Introduction
and Reference of Delegate Proposals?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Final Con-
sideration of Proposals?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Adoption of
Proposed Constitution?

CLERK HANSON: None.
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PRESIDENT GRAYBILL: Motions and
Resolutions?

CLERK HANSON: None, sir.

PRESIDENT GRAYBILL: Unfinished
Business?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Special
Orders?

CLERK HANSON: None.

PRESIDENT GRAYBILL: General

Orders? The Chair will recognize Mr. Eskildsen.

DELEGATE ESKILDSEN: | move we
resolve ourselves in Committee of the Whole for
the purpose of handling business under General
Orders.

(Committee of the Whole chairmanship
assumed by Mr. Grayhbill.)

CHAIRMAN GRAYBILL: Very well.
Members of the Committee of the Whole you'll
please come to order. Oh yes, excuse me, all those
in favor of the motion say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CLERK HANSON: The following ¢commit-
tee proposals are now on General Orders: Legis-
lative, Executive, Judiciary, Natural Resources,
Revenue and Finance. The Executive Committee
Proposal Number 4 having been duplicated and
placed on delegates’ desks on the 17th day of
February, 1972, 9 o'clock a.m., is now in
compliance with Rule 23, Montana Constitutional
Convention Rules. The Judicial Committee
Proposal Number 5, having been placed on the—
duplicated on the delegates’ desks on the 17th day
of February, 9 oclock a.m., is hereby in compliance
with Rule 23, Montana Constitutional Convention
Rules. The Revenue and Finance Committee Pro-
posal Number 7, having been duplicated and
placed on the delegates’ desks on the 19th day of
February, 1972, a 9 o’clock a.m., is now in com-
pliance with Rule 23, Montana Constitutional
Convention Rules.

CHAIRMAN GRAYBILL: Very well.
Ladies and gentlemen of the Convention, we ad-

journed on Saturday while we were considering
Article XlI-no Section 12—subsection 5 of the
Legislative Article-Section 10, subsection 5,
excuse me-Section 10, subsection 5 of the
Legislative Article. Mr. Clerk, will you again read
subsection 57

CLERK HANSON: “Section 10, subsec-
tion 5: The Legislature may establish interim
committees which may meet and exercise all legis-
lative authority delegated to them.” Mr. Chair-
man, subsection 5.

CHAIRMAN GRAYBILL: AIll motions
had been withdrawn on subsection 5 on Saturday.
Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President. |
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 5 of the Legislative
Committee Report, | recommend that the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bugbee.

DELEGATE BUGBEE: Mr. President.
This essentially was Mr. Felt's proposal, gnd |
would like him to take up from where we left 4ff
Saturday afternoon, if he would.

CHAIRMAN GRAYBILL: The Chair
would recognize Mr. Felt.

DELEGATE FELT: Mr. Chairman. Per-
haps it doesn’'t matter particularly but | hadn’t
expected this either and, as | recall my amend-
ments that had been proposed--I'm looking on
page 5 of the committee report, line 1 I-we're to
strike the words, “all legislative”, and another
proposal to add on line 12 the words, “by the
legislature”, at the end of the section. And there
were those who were expressing questions, not in
the nature of opposition to the principle of the
paragraph, but who sought some time to review
the precise words as they appeared in the original
article, and as they would appear with those
possible amendments. And so, in this game of
musical chairs that seems to be the style this
morning, | would rather pass this on to those who
had questions about the wording and hear from
them.

CHAIRMAN GRAYBILL: The Chair will
recognize Delegate Berg.
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DELEGATE BERG: Mr. Chairman, |
move as a substitute motion that Section 10-b, be
read as follows: “There shall be a legislative
council and the legislature may establish other
interim  committees.”

CHAIRMAN GRAYBILL: Very well. Mr.
Berg has made the following substitute amend-
ment for subsection 5. “There shall be a legislative
council and the legislature may establish other
interim  committees.”

Mr. Berg.

DELEGATE BERG: As you probably all
know, in 1957 the Legislature did create a
Legislative Council. It was their fourth attempt.
That particular council survived the Supreme
Court on a three-two decision and has, since that
time, functioned primarily as an investigatory
body. It also has been a fact-accumulating body,
and it has had the power to recommend to the
Legislature various legislative proposals. It also
includes a hill drafting function. These functions
of the Legislative Council have been pretty well
established since 1957 and, it seems to me, that
they should be recognized. It may he possible that,
whether we have a continuous body Legislature or
whether we have some other particular system,
that nevertheless, other interim committees of a
more specialized nature will be created or at least
the Legislature will want to create them. In view of
the fact that historically they do not exercise any
real legislative functions such as the enactment of
law or the appropriation of money or the passage
of tax revenue law, it seems to me that they should
be recognized in the Constitution for the real
function that they actually serve. And to do this, I
suggest that the amendment that | have just
proposed will best accomplish the purpose.

CHAIRMAN GRAYBILL: Is there further
discussion of Mr. Berg’s proposed amendment?
Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
perhaps just a word of what the committee
thought about that. We did consider the possihility
of writing the Legislative Council into the Consti-
tution. No one, as far as | know, was opposed to the
Legislative Council and was glad that it is, at
present, at work. But we have been careful all
through the majority of the reports that have come
to you, to try not to use specific language. For
example, to name particular officers, we simply
say that the Legislature shall elect their officers

rather than to lock in names and specific terms
into the Constitution. This is what we felt about
the Legislative Council. Right now, it seems to be
the way the Legislature is approaching its interim
work hut it just might be that in the future, another
set of committee--or another approach to commit-
tee operation--might he evolved by the Legis-
lature. And we would then he faced with the
problem of having the words, “legislative
council”, set into the Constitution. Not in
opposition to the idea, but on this general term, we
worded this particular paragraph as we did.

CHAIRMAN GRAYBILL: The Chair will
recognize the presence of Mrs. Robinson, Mr.

Hcliker and Mrs. Pemberton and you may vote.
Mr. Aasheim.

DELEGATE AASHEIM: In view of the
comments made by Mr. Harper, | wonder if we
shouldn’t strike the word, “shall”, to “may”, so we
don’t tie this thing into the Constitution. If they
want to eliminate the Legislative Council, it would
prohahly be just as well if we had “may”;
otherwise, | think the amendment is fine.

CHAIRMAN GRAYBILL: Mr. Berg.
DELEGATE BERG: | concur and so move.

CHAIRMAN GRAYBILL: In other words,

you’re going to change your substitute amend-
ment to read, “There may be a legislative council”.

DELEGATE BERG: “-and the legisla-
ture may create interim committees.”

CHAIRMAN GRAYBILL: Right. All
right. We’ll accept that amendment from the floor.
Mrs. Bugbee.

DELEGATE BUGBEE: I'd just like to
remind the assembly that Mr. Unruh, when he
was here said, that in his opinion he felt that
interim committees were more successful than a
Legislative Council. So there’s this back and
forthness, and | concur that it would he better not
to tie either one of them into the Constitution.

CHAIRMAN  GRAYBILL: Is there further
discussion of Mr. Berg’s substitute amendment? If
not, members of the committee, the question then
is on Mr. Berg’s substitute amendment to Section
10, subsection 5, which reads as follows: “There
may he a legislative council and the legislature
may establish other interim committees.” “There
may he a legislative council and the legislature
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may establish other interim committees.” So
many as are in favor of that motion say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, Nay.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, Now, Mrs. Bugbee, since that's a substitute
motion, | think we had best perhaps put it again in
this form. Members of the committee, you now
have before you the motion of Mr. Berg that when
this committee does arise and report, after having
under consideration Section 10, subsection 5, it
recommend the same be adopted. All in favor say
Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, Nay.

DELEGATES: Nay.

CHAIRMAN GRAYBILL: Ayes have it
and so ordered. Mr. Clerk, would you read-well
now let me ask a point of information here. Mr.
Aasheim, it's my understanding that we're going
straight through the unicameral proposal here,
and so we would not go to subsection 6 and 7 of the
bicameral, or would you prefer that we go to
subsection 6 and 7 of the bicameral?

DELEGATE AASHEIM: No, the plan was
to continue with the unicameral.

CHAIRMAN  GRAYBILL: Very well, then
we'll go straight on down page 5 and read Section
11 please, Mr. Clerk.

CLERK HANSON: “Section 11, Bills,
subsection 1: A law shall be passed by bill. Any
bills shall not be so altered or amended on its
passage to the legislature as to change its original
purpose.” Mr. Chairman, subsection 1, Section 11.

CHAIRMAN GRAYBILL: Members of
the Committee of the Whole, you now have before

you Section 11 of the Legislative proposal. The
Chair will recognize Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. |
move that when this committee does arise and
report, after having under consideration Section

11, subsection 1, that it recommend the same be
adopted. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting,

you're correct. We'll take Section 11, subsection by
subsection, so on Section 1, go ahead.

DELEGATE NUTTING: Mr. Chairman.
When the committee-the Legislative Commit-
tee-considered these, which could be considered
procedural matters, there are 19 sections in the
present Constitution which refer to procedural
matters. We attempted to cut them out, as many of
them as possible, and just leave those in that we
felt were important; that the people would have a
true picture of the Legislature. We arrived at
retaining 5 sections of the 19 and added 1 new
one. Section 1 provides that no law shall be passed
except by bill and that g bill should not be so
altered or amended as to change its original
purpose. We felt that this was important in that it
established the method of passing a law, that it
had to be by bill and that the bill should not be
changed because, definitely a bill is a proposal by
a citizen, and therefore he had the right to have a
voice in that his particular opinion should be
considered-it should be voted on. It should not be
changed so that when he finishes up, he does not
have a true picture of exactly what his proposal
was. And we felt that this was an important
enough procedural question to be a constitutional
matter. Thank you.

CHAIRMAN  GRAYBILL: Is there discus-
sion? Very well, members of the committee, you
have before you for your consideration, subsec-
tion 1 of Section 11. So many as shall bein favor of
subsection 1, Section 11, as proposed by the
majority, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and the motion has passed. Mr. Clerk, will you
read Section 11, subsection 2?

CLERK HANSON: “Section 11, subsec-
tion 2: On any vote which advances or changes the
status or substance of a bill, resolution or rule, the

vote of each member must be recorded.” Mr. Chair-
man, subsection 2.

CHAIRMAN
before you.
Mr. Nutting.

GRAYBILL: Subsection 2 is

DELEGATE NUTTING: I move that
when this committee does arise and report after
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having had under consideration Section 11, sub-
section 2, that it recommend the same be adopted.
Mr. Chairman, this is the new section-that suh-
section that we added, and it’s to insure that the
people actually have an opportunity to see how
their representatives voted. It reads that any vote
which advances or changes the status or
substance of a bill, resolution or rule, the vote of
each member must be recorded. In this way, it's
possible for every change, regardless of how it
amends or changes a bill, resolution or rule, the
record will be obvious to anyone of the electorate
that wants to go and look. So we felt that this was
a necessary thing to give visihility to the

Legislature.
CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman. |
move to amend Section 11, subparagraph 2, on the
explanatory notes page 22, line17, attheend of the
proposal, by striking the period at the end of line
17 and adding the following words, “and entered
on the journal.” The reason I'm offering this
amendment is that apparently from the com-
ments, it’'s the intent of the proponents of this
section that there be a recorded vote made and, |
submit to you, that when you use the voting
machine, there is a recorded vote taken; but if
you're off the record and out of the journal, or out
of the journal, it does not go into the journal, and
the journal is a permanentrecord ofthe legislative
body. And I'm merely offering this amendment to
assist the committee in carrying out the apparent
intent of this article.

CHAIRMAN GRAYBILL: Very well. Mr.
Aronow’s amendment is accepted by the Chair
and it simply adds the word, “and entered on the
journal”, to subsection 2 for the purposes he has
stated. Is there discussion of the amendment? Mr.
Aronow’s amendment. If not, all in favor of

amending subsection 2 by adding the words, “and
entered on the journal”, please indicate so by
saying Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Now, on the principle subsec-
tion, is there further discussion?

Mr. Etchart.

DELEGATE ETCHART: would Mr. Nut-

ting yield to a question?
CHAIRMAN GRAYBILL: Mr. Nutting?
DELEGATE NUTTING: Yes.

DELEGATE ETCHART: Would-as |
read this, if a bill changed the status in a
committee, would this have to be entered in the
journal then?

DELEGATE NUTTING: According to
this amendment, yes it would.

DELEGATE ETCHART: Mr. Chairman.
Every action of a bill then in a committee going to
a subcommittee would have to be entered in the
journal?

DELEGATE NUTTING: 1 really can't
answer that. If you went from committee to sub-
committee, | would not think that that would
change the status. If it was amended in subcom-
mittee, that amendment acceptance would have to
be entered in the journal, yes.

CHAIRMAN GRAYBILL: Is there other
discussion?
Mr. Eskildsen.

DELEGATE ESKILDSEN: Would Mr.
Nutting yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting?
DELEGATE NUTTING: Yes.

DELEGATE ESKILDSEN: As | read this
and we’re changing the substance of a hill-like
on the Committee of the Whole here-sometimes
just one little word which isn’t too important hut,
as | see it, every one of those would he a roll call
vote. And if we was doing that in this body, you'd
have a pile of recordings this high. I'm wondering
if we're going to force this same thing onto the
Legislature, that every time they take a vote, by
this, pretty near every vote will be recorded.

DELEGATE NUTTING: | would say
you're correct, that they would have to berecorded
if you-every amendment and every-according
to this provision, every amendment and anything
that would change the substance would definitely
have to be a recorded vote and entered in the
journal under this provision.

DELEGATE ESKILDSEN: Mr. Chair-
man?
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CHAIRMAN GRAYBILL: Mr. Eskildsen.

DELEGATE ESKILDSEN: | know what
we're trying to get at. We want to be sure that the
public knows exactly what's going on in the
Legislature, especially in the Committee of the
Whole. | would ask each of you to think pretty
carefully what we're doing here. | can think of
when we started this Convention, that wasn't quite
a majority that wanted a roll call vote on
everything, but can you imagine what we'd been
going through by now had we taken a roll call vote
on pretty near everything we did; on all the
amendments that was offered; as we went through
the days here-the last few days-we saw vote
after vote answered by Ayes and Noes. What in
the world-what are we going to do to that
Legislature if we put this in the Constitution and
force them to do this on every vote? | can see
nothing but chaos from this, and | become quite
concerned about this body causing the next body
to do something that we're not doing ourselves. |
don’t think this is something we should just pass
over real lightly; | think we should give it some
deep thought and consideration. And we talk
about cost; | don't know what it costs to run one of
those off, but if we took a roll call vote on
everything we did, we'd double our cost every day,
| can bet you, running it through that machine.
And we're not even giving the Legislature a chance
to change this without bringing it back to the
people. | would surely want each of you to think
about what we’re doing here if you vote for this.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. President.
We have violated the very rule that we're trying to
put on the Legislature in the last votes this
morning. Every one of them had been substantive;
every one of them have heen changes to the Con-
stitution and every one we've done--and violated
every one of them this morning that we're asking
the Legislature can't violate. And | think we should
realize the amount of roll calls that you're going to
have on these divisions and, right now, unless
somebody asks for roll call, it won't be got on this
question. | think that you better stop to think how
many roll calls we'd have taken this morning and
put in the journal and | just received this here. |
wonder how thick that will be. And you’re asking a
Legislature to do this from now on? | think you het-
ter do a lot of thinking around here.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman.
May | move an amendment?

CHAIRMAN GRAYBILL: Have you got it
in writing for us?

DELEGATE HARPER: No, but it will just
substitute a phrase for the first word when | get it
to you. It says “upon the request of any member”
and then go on. “any vote”. (Inaudible)—write it
and bring it.

CHAIRMAN GRAYBILL: Do you want to
prepare it for us please? Very well, the amendment
of Mr. Harper is to Section 11, subsection 2, amend
by the deletion of the first word, “On”, and
substituting therefor the words, “upon the request
of any member”. So that the section reads, “Upon
the request of any member, any vote which
advances or changes the status or substance of a
bill, resolution or rule, the vote of each member
must be recorded and entered on the journal.”

Mr. Harper.

DELEGATE HARPER: Mr. Chairman, |
think the little amendment is self-explanatory and
I won’t comment on it.

CHAIRMAN GRAYBILL: Very well. Is
there discussion‘?
Mr. Choate.

DELEGATE CHOATE: Would Mr. Har-
per yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Harper.
DELEGATE HARPER: Yes.

DELEGATE CHOATE: | just wonder
what purpose this would serve since, under
present rules, a request for roll call by any member
if he gets five seconds, will automatically be
afforded to him.

DELEGATE HARPER: This particular
Section 11, Number 2, extends this matter to any
committee, including the Committee on the Whole,
all readings of bills in the Legislature, and this is
not presently true as i understand it. This would
allow—my amendment would allow-a committee
to pass by procedural matters and even where there
is complete agreement on the changing of words,
and so forth, as we have done here at times on the
floor, it would not make it necessary for the vote to
be recorded in the journal. But, if any person-for
example, in a minority--wanted to make sure that
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this change, which he thinks to be substantive or
enough to warrant it, then one member could ask
that this be done.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Charman. |
move a substitute motion that the section be
deleted and the reason | do, the joint rules of the
House of Representatives for the State of Montana
at the present time, provide a roll call shall be
taken on the request of two members. So it seems
to me we aready have it in the joint rules which
are probably-and | don’t think it’s necessary to
write this into the Constitution. The rules can
aways take care of it.

CHAIRMAN GRAYBILL: Mr. Romney,
the Chair is in doubt. Are you moving that we
delete subsection 2, the whole section, or only
delete Mr. Harper's amendment?

DELEGATE ROMNEY: I'm moving to
delete the entire section, subsection 2.

CHAIRMAN GRAYBILL: Very wel, your
substitute motion to delete subsection 2 will he
accepted by the Chair. The debate is now on Mr.

Romney’s motion to delete subsection 2.
Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman.
Will Mr. Romney yield to a question?

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Certanly.

DELEGATE REICHERT: In your experi-
ence as a legislator-and I'd like to ask this
qguestion of the other legislators present-have
they ever had recorded votes on second reading?
That was our primary interest in including this
section in our Legislative Article; the fact that the
citizen does not know how the legislator votes in
second reading.

DELEGATE ROMNEY: This is full of
them.

CHAIRMAN GRAYBILL: Is there further
discussion?
Mr. Felt.

DELEGATE FELT: Mr. Chairman. |
think a somewhat more complete answer to the
guestion is that in the legislative bodies, we

cannot have roll call during Committee of the
Whole, but we have available a motion to
segregate as the committee comes out of Commit-
tee of the Whole, and that a roll cal vote can he
obtained at that time on any question, if a member
requests it. so that the principle purpose of func-
tioning in Committee of the Whole is to permit
members to speak and do as they think is right,
without being forced to a roll call vote, and there's
a lot of importance in that, as well as the
importance of being able to give the public
knowledge so that legislators must account for the
way they’ve acted in a legislative body. And of
course, | think as Mr. Romney and others have
indicated, that it is a very improper thing for the
Constitution to include anything as restrictive as
the proposal that came in the majority report here.
I think that | would immediately start looking for
a least twice as many lawyers in our firm as we
have now, because there’d be every opportunity to
find a statute unconstitutional. | know you can't
avoid making some work for lawyers, hut | realy
hate to see you cause us to double our workload
just by one little thing like this. And it's, in my
opinion, vital that we do have something in the
Constitution such as is in our present Constitu-
tion. And | would wish that someone might move
that we continue the present Constitutional rule,
which does require a roll call vote before final
passage of a b-ill, and that the names be mentioned
as wdl, which | imagine, is implied or might even
be inherent, in the proposal that's before us as it
came from committee, although names of mem-
bers is not mentioned. And it could simply be that
the total Ayes and total Noes would be considered
as sufficient compliance with the language of the
committee proposal. But | would very much dis-
like seeing that restrictive a proposa made. How
in the world you can require these roll call votes
and expect that there will be complete compliance
with it is beyond me. We're giving away the power
to suspend rules in cases of emergency if this is
done and, while I would very much like to see the
public know how every legislator acts, and | am
very much in favor of using roll cal votes-many,
many times that were it may not have been used as
frequently as it should have been in the past and |
certainly want it done in final passage and
approval. But | certainly don't like the committee
proposal and I'm not quite satisfied yet with the
proposal before us, because | think it leaves it too
much to the discretion of the Legislature. Thank
you.

CHAIRMAN GRAYBILL: Mr. Harlow.
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DELEGATE HARLOW: ({Inaudible) I'm a
littie disturbed over the remarks being made here
that a person should not be required to be responsi-
ble {or the way he votes in the Legislature. | think
we had this same argument 3, 4 weeks ago when
we were adopting our own rules here in the Con-
vention. [t started out with requiring all votes to be
recorded and we saw that that was not really {oo
good, and we adopted this rule in which a recorded
roll call vote. on any matter on the agenda of a
committee and on which a voteis to be taken, shall
he taken on demand of any member of the
commitiee. I think as this subsection 1s amended
in which if it is matiers it is of not great
unportance, 1t need not be recorded. But 1, too,
have served in this Legislature over a various span
of vears and I have heen thwarted continually by
in committee, committee members knowing that
they were not on view to the public and that their
actions were not written down on a recorded vote,
would vote one way—perhaps to kill the bill—
and when they were approached by someone
putside “Well, what happened to this particular
bill in committee?” They would very graciously
say, “I don’t know; there was just too many of
themn voted against it and it lost in committee”.
And you ask them, “Well, how did it vote, who
voted for or against?”’ “That’s a secret; we're not
supposed to divulge how the committee voted.”
But I think that’s o dastardly way to run a Legis-
lature and to develop laws here in the State of
Montana. And this thought that the many
recorded votes would break the State of Montana,
would delay the action of good legislation, is a
little bit absurd., We had that same thought
brought up when we made the rules for this Con-
vention right here. We solved that by putting in
this little statement that a member could call for a
vote if he thought it wasimportant;ifnot, on these
smaller things, it could go through without being
recorded. So let’s look at this motion very carefully
to delete this whole section. The Legislature, sure,
sets up the rules but the rules that was used in the
last session of the Legislature are not the rules of
the next session of the Legislature. Each session of
the Legislature makes and adoptsits own rules. So
let’s not get carried away by a little expense oy the
tact that a person doesn’t have to be responsible
for his actions when he is a legislator; and let’s get
this section in the Constitution where we will
protect the rights of the people to know. Thank
yOu.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: I am proud to hear our
ex-legislator Paul Harlow speak. I wish mavbe a
few more of our ex-legislators had the good oppor-
tunity to sit between two preachers. It might do
something similar for them. (Laughter)  speak on
this issue as a citizen who has watched the
Legislature in action, and | think that one of the
most frustrating parts of this procedure is
watching second reading, where there is no way,
really, of knowing who kilied the bill. True, if it
gets by second reading, you get a recorded vote on
third reading, and you have practically nothing
killed in third reading. 1 don’t think that the
argument that it takes too much time to go
through recorded roll call votes really holds,
especially with Mr. Harper’s amendment because
you find almost every time when something—
mayhe not frequently enougrh but at least quite fre-
guentily, when something comes out of second
reading—as Mr. Romney explained, it 1s segre-
gated and segregation takes a good deal of time. In
fact, sometimes it means debating the whole thing
over again. So, I can’t see thattime is a matter and
[ can’t see that Mr. Felt’s argument, that this is
going Lo cause lawsuits, is going to be a factor to
contend with because we will have it on a record
when a roll call is called for, and since roll calls
aren’t necessary unless they are called for, I can't
see how this is any more of a problem than what
we have now. I think that il we are going to go to
the voters as an open—or supporting an open
system—that recorded votes are surely a very
necessary pari of the system. And they should be
imposed right from the beginning of action and
not just on the very last bit of the action. Thank
YOl

CHAIEMAN GRAYBILL: Myr. Hanson.
DELEGATE ROD HANSON: Mr. Chair-

man. | would like to make a substitute motion to
all motions pending.

CHAIRMAN GRAYBILL: Just a minute,
Mr. Hanson. Mr. Murray, were we going to have
only one substitute motion or were we going to
have two substitute motions?

DELEGATE MURRAY: (Inaudible reply)

CHAIRMAN GRAYBILL: All right. You
can’t do that Mr. Hanson yet, but T'll give you a
chance before we finish. We already have a sub-
stitute motion pending. We're having two
amendments and one substitute but we'll come
back to you. All right, the issue is still on Mr.
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Romney's motion to delete subsection 2. So many
as shall be in favor of Mr. Romney's motion to
delete-Mrs. Keichert, 1 beg your pardon.

DELEGATE REICHERT: Mr. Chairman.
I would like to speak in opposition to Mr.
Romney’'s amendment. | have the House Journal
here and since he mentioned the fact that many
second—(Inaudible)...on second reading many
bills do come up for a recorded vote, |1 checked. And
in checking 100 bills under second reading, | found
one that came up for a recorded vote. Thank you.

CHAIRMAN GRAYBILL: All right.
Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man. | rise, too, in opposition to Mr. Romney’s
motion. | do so because | think that we should
have a way to record our votes. | don't feel,
however, if there was 100 preachers sitting around
me it would change my mind any. No disrespect to
the preachers but | don't think that the will of (God
has anything to do with this vote. I would just
prefer this post and my little mare here to
anything else that there is in this assembly, I'll tell
you. (Laughter)

CHAIRMAN GRAYBILL: Are you on the
subject, Mr. Eskildsen? (Laughter)

DELEGATE ESKILDSEN: Yes, I'm
going to get on the subject in a minute. (Laughter)
but as | stated before, it was insinuated that I
might do better had | had a couple preachers
around me. | got one in back of me and one in front
of me. That ought to be sufficient, but I'm not in
favor of Mr. Romney's motion to delete that
section. | think we need it. Well what I am con-
cerned with, is having it written in such a way that
we accomplish what we set out to do. In other
words, when we're taking a vote on something of
importance, we can have a roll call vote. When it's
not important, let's don’t force the Legislature to do
something that we’re not doing ourselves. And we
know why we'’re not doing it; we're not doing it
because it would be too time consuming for one
thing; it would be disturbing for another thing; so,
let's get the vote on important things-give the
opportunity for the important vote—and forget all
the minor votes and not record them; they're not
necessary. That's my feeling.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Romney’s substitute motion to
delete subsection 2 in its entirety. So many as
shall be in favor of that motion say Aye.

DELEGATES: Aye
CHAIRMAN GRAYBILL: Opposed, No
DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it and the motion fails. All right, we're now debat-
ing Mr. Harper's amendment which says that “on
request of any member. any vote which advances
or changes the status or substance of a bill,
resolution or rule, the vote of each member must he
recorded and entered in the journal”.

Mr. Hanson.

DELEGATE ROD HANSON: Mr. Chair
man. I'd like to make g substitute motion.

CHAIRMAN GRAYBILL: Very well

DELEGATE ROD HANSON: I would like
to make a substitute motion to delete the section as
it is now written and insert therein in place of what
is there now this language: “All votes taken on
final action of a hill, either in committee or in
Committee of the Whole and on final passage,
must he recorded and entered on the journal.” Mr.
President.

CHAIRMAN GRAYBILL: Have you got
that in writing?

DELEGATE ROD HANSON: | do have.

CHAIRMAN GRAYBILL: Would you go
get that from Mr. Hanson, please? Can you give it
to us now, Bob-or Rod? Mr. Eskildsen, for what
purpose do you rise? Mr. Hanson has the floor.

DELEGATE ESKILDSEN: Excuse me.

DELEGATE ROD HANSON: Yes, Mr.
President. | finished writing it a little better so
you'd have it there. | think that this does the thing
that we're trying to do here and gets away from
having recorded votes on every little amendment
or change that's made in a bill. It would give you a
recorded vote on the final vote that is taken in the
committee when it's reported out to either the
House or the Senate, whatever it might happen to
be. It gives you a vote when it is acted upon finally
in the Committee of the Whole, and wouldn’'t be
necessary to have votes on any amendments, but
on the final vote in Committee of the Whole. And
then, | don't know whether the language is correct
on this, and on final passage, so that when it was
passed by the assembly and sent to the other
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assembly or finally passed and sent to the
Governor; and this may need some cleaning up by
the Style and Drafting Committee to get the right
tanguage there but I think the intent, at least, is
there,

CHAIRMAN GRAYBILL: Very well. Mr.
Hanson’s motion, which would delete the present
language of subsection 2 and would add this: “All
votes taken on final action of a bill either in
committee, in Committee of the Whole, or on finat
passage, must be recorded and entered on the
journal.” Is there discussion?

Mr. Champoux.

DELEGATE CHAMPOUX: Mry. Presi-
dent. I rise in opposition to that substitute motion.
Surely from the fact that much important
material—as a matter of fact. the most important
sometimes to certain people, that is—is struck out
in votes, not necessarily the final one. So
therefore, 1 think that this would not be accept-
able. Thank vou.

CHAIRMAN GRAYBILL: Myrs. Bughbee.
DELEGATE BUGBEE: Mzy. President.

Could you read that over more slowly please so we
could get it down?

CHAIRMAN GRAYBILL: All right. "All
votes taken on final action of a bill either in
committee, in Committee of the Whole, or on final
passage must be recorded and entered on the
journal.”

Mrs. Eck.

DELEGATE ECK: Mr. Chairman. I risein
opposition to this, I think that this would be prac-
tically the same as deleting the provision. For one
thing, quite frequently, a bill is killed for all
practical purposes, by sending it back to commit-
tee; quite frequently, an amendment to the bill, in
essence, destroys the intent of the bill. And neither
of these, under this provision, would be recorded
votes.

CHAIRMAN GRAYBILL: All right. The
issue 1s on whether or not to adopt Mr. Rod
Hanson’s substitute amendment—substitute
motion—on Section 10, subsection 2. The sense of
the motion is to delete the present language and to
add there in place thereotf, “All votes taken on final
action of a bill either in committee, in Committee
of the Whole, or in final passage, must be recorded
and entered on the journal.” All in favor please
say Ave.

DELEGATES: Ave.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it.

UNIDENTIFIED DELEGATES: Divi-

slon.

CHAIRMAN GRAYBILL: Allright. We'll
use the voting machines, Allin favor say Ave. All
opposed, No. Have all the delegates voted? Any
delegate wish to change his vote? 65 delegates
having voted No and 24 having voted Ayve, the
motion fails. We're now debating Mr. Harper's
substitute language. The substance of Mr.
Harper's substitute Janguage was to put the
following phrase, “Upon the request of any
member,” in front of subsection 2 so that it reads;
“Upon the request of any member, any vote which
advances,” and so forth, "must be recorded.” Any
further discussion?

Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Presi-
dent. I would like to propose a substitute motion,
Actually, it's simply 1o delete two words from My,
Harper’s amendment, if he would accept it, and [
am for the 1dea of having the vote public; I see no
reason why any legislator wouldn’t be acceptabie
to the fact that the public know how he votesin the
public’s business. However, 1 do accept the fact
also that this complete recording of all kinds of
voles can be expensive, time consuming, and so
forth, so, I would like, if Mr. Harper would accept
it, to strike “resolution or rule” {from the amend-
ment. Could I direet that question at Mr. Harper or
shall I putitin the form of a substitute motion” F'm
trying o save time.

CHAIRMAN GRAYBILL: Whichever vou

want to do.

DELEGATE CHAMPOUX: I'd like to
direct it to Mr. Harper, if vou may. Would vou
accept that?

DELEGATE HARPER: Mr. Chairman.
Since thatis a section that comes out of committee,
[ would rather not take it upon myself to change
the committee action on that. Perhaps Chairman
Aasheim would speak to it,

CHAIRMAN GRAYBILL: Mr. Aasheim.
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DELEGATE AASHEIM: Mr. Chairman
and members of the assembly. | would leave “reso-
lution or rule” in there as long as-because a reso-
lution can be quite significant also. | would leave it
in there. | see no reason why you shouldn’t.

CHAIRMAN GRAYBILL: Now Mr.

Champoux, do you wish to make that a substitute
motion?

DELEGATE CHAMPOUX: Yes, | would
like to make it a substitute motion that we strike,
“resolution or rule.”

CHAIRMAN GRAYBILL: All right, I've
done that on the paper Mr. Harper sent up so you
don't need to send it up separately. The issue then
is on Mr. Champoux’s substitute motion to delete
“resolution or rule” from the language which
would have to be recorded on the request of any
member. Any further discussion? If not, all in
favor of Mr. Champoux’s proposed substitute
motion say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: All opposed,
NO.

DELEGATES: No.

CHAIRMAN  GRAYBILL: The Noes have
it and it fails. We're back on Mr. Harper’s motion
which is, “Upon the request of any member, any
vote which advances or changes the status or sub-
stance of a bill, resolution or rule, the vote of each
member must be recorded and entered on the
journal.”

Mrs. Eck.

DELEGATE ECK: Id like a roll call vote.
CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man. | would oppose the amendment by Mr.
Harper because it would not require that any vote
be recorded, and | don't think that was the intent of
his motion.

CHAIRMAN GRAYBILL: Is there other
discussion? We will have a roll call. | trust there
are five people that will second Mrs. Eck. (Seconds
rise) All right, that's fine. The motion then is on
Mr. Harper’s

Mr. Eskildsen. Excuse me.

DELEGATE ESKILDSEN: | just wanted

you to state that again-what we was going to be
voting on for sure.

CHAIRMAN GRAYBILL: Right. Mr.
Harper's amendment to the language in subsec-
tion 2 of Section 11. Now, it would read as follows:
“Upon the request of any member, any vote which
advances or changes the status or substance of a
bill, resolution or rule, the vote of each member
must be recorded and entered on the journal.”
We'll open the voting machines.

Mr. Aasheim.

DELEGATE AASHEIM: | must arise to
oppose this amendment because it's-any mem-
ber-that's too liberal. You're going to have to—
because anyone who wants to disrupt the proceed-
ings can just get up and say we want a recorded
vote. And | would say we should amend that to five
to make it more safe-any five members call for a
recorded vote-because surely, we need five
members if we're going to make any substance to
it at all. Otherwise, we might as well delete the
amendment. I move that in place of “any”, we put
“five members”.

CHAIRMAN GRAYBILL: Youll move a
substitute motion which is identical, except it
changes the word...

DELEGATE AASHEIM: “Any” to “five”.

CHAIRMAN GRAYBILL: “Any” to
“five”. It would add the word “five”. The substi-
tute motion of Mr. Aasheim is that “Upon the
request of any five members, any vote which ad-
vances and changes,” and so forth.

Mr. Leuthold.

DELEGATE LEUTHOLD: Mr. President.
I think we're losing sight of another thing on Mr.
Aasheim’s motion there, that five members could
still block a final vote and | think we do-we
probably all agree that all final votes should be
recorded. But in that case, | think maybe we
should add to the section Rod Hanson's recom-
mendation here, that we do have a roll call vote on
all final action. Perhaps the two of them together
would make an acceptable section. I'm just
offering it as a suggestion here.

CHAIRMAN GRAYBILL: Very well. If
this motion prevails and we do have the language,
we can then decide whether to do that.

Mr. Heliker.
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DELEGATE HELIKER: Mr. Aasheim,
will you yield to a question?

CHAIRMAN GRAYBILL: Mr. Aasheim.
DELEGATE AASHEIM: 1 will,

DELEGATE HELIKER: Mr. Aasheim,
what would this amendment do to the recorded
vote in committees?

DELEGATE AASHEIM: Well | don't
believe, Mr. Heliker, we have any language here
that applies to committees, and | think we
probably should have had it.

DELEGATE HELIKER: My understand-
ing was that this did apply to all committees.

DELEGATE AASHEIM: Well, 1 didn't
hear the comment, Mr. Chairman.

CHAIRMAN GRAYBILL: He said that
he understood it, Mr. Aasheim, to apply to
committees and | don't think the language is
restricted so that it says, that any vote which ad-
vances or changes the status or substance of a
hill-so 1 presume it would apply to committees.
Isn't that-1 think that was stated as the
committee intent when they put that language in
there.

DELEGATE HELIKER: Yes, | think that
was clearly stated.

DELEGATE AASHEIM: Well, Mr. Chair-
man, in that case | want to speak on the whole
motion then because | don’t believe that this
applies to a vote in the committee, and | think it
should apply to votes in the committee hecause
that's where all the subterfuge takes place is in the
committee. And | don't believe this language
implies committee. It just says the “status of a
hill”’, and | think we're talking about status of a
hill-and I'm not an attorney-but | think the
court would rule that we're talking about the
status of a hill in the assembly here, not in the
committee,

CHAIRMAN GRAYBILL: Mr. Champ-
“X.

DELEGATE CHAMPOUX: Would Mr.
Aasheim vyield to a question, please?

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: | will.

DELEGATE CHAMPOUX: Mr. Aas-
heim, how many people are there in the typical
Legislative Committee, sir?

DELEGATE AASHEIM: Oh, I'd say 10 to
15.

DELEGATE CHAMPOUX: And do you
think we can get 50 percent of them to accept this?

DELEGATE AASHEIM: 1 didn't under-
stand the question.

DELEGATE CHAMPOUX: Is that the
intent then? You say 50 percent of the committee
then would have to accept it to get a roll call, is that
right?

DELEGATE AASHEIM: Well my, Mr.
Chairman, | don't believe that this applies to
committee at all, and | think it should, but I don't
believe this would apply to the committee and I
don’'t think-I'm talking about five on this floor
here when I'm talking about five. So, maybe I'm
misleading you.

CHAIRMAN GRAYBILL: Mr. Champ-
oux.

DELEGATE CHAMPOUX: Well, it was
my understanding by his last statement, that he
thought that this did apply and, if it does, he’s
talking about 50 percent of the committee, and |
submit that would he rather tough to get.

CHAIRMAN GRAYBILL: Very well. Is
there further discussion?
All right, Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman.
I just want to say that we discussed this particu-
lar section, | believe, when our Chairman, Magnus
Aasheim, was away on other business and it was
pur intent to include committee votes too.

CHAIRMAN GRAYBILL: Very well. Mr.
Arness.

DELEGATE ARNESS: Mr. Chairman. |
hate to disagree with my colleague from District
23, Mr. Harlow, but speaking as one who has been
thwarted in this body a number of times. | would
hate to see the Convention continue in the
rulemaking business the way we’re going here.
I'm sure that the frustration which | have felt, and
which a number of us have experienced, would not
in any way he affected by a rule like this, except
possibly that it would hecompounded. It'sobvious
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from the trouble that we're having rewording or
rewriting this rule, that it is just a rule. [t was my
understanding that we were supposed to be
dealing with fundamental constitutional prin-
ciples here, and not writing the rules for the Legis-
fature. What we're doing 1s just writing the rule for
the Legislature. I think we should get over this
thing, get rid of it and get on.

CHAIRMAN GRAYBILL: Mrs. Babeock.

DELEGATE BABCOCK: Well, I'd just
like to point out that in our Executive Committee,
there's times that you can change vour vote. |
voted on some things in the Executive Committec
that later came out in the majority proposal that |
was for, and vet we had to change it in order to be
on the minority report. So I think we ought to leave
the rulemaking to the Legislature.

CHAIRMAN GRAYBILL: My Heliker.
DELEGATE HELIKER: Mr. Chalrman. [

speak to this issue as [ spoke to the issue on
Saturday concerning the secrecy matter, | think
there 1s nothing more important thatthis Conven-
tion can do than open up the Legislature so that the
people can know what’s going on and can consult
the records to see what wenton. And, My, Arness, |
think we may have to work a little bit to get this
thing written so that it is workable, but 1t seems to
me that 1t 1s one of our prime functions of being
here, to see to 1t that this legislative process is
made accountable and responsive to the people.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATI HARLOW: My, Chairman. |
am just wondering—I want to make a suggestion
now—that in order to overcome the weakness that
seems Lo be apparent in the subsection 2, that we
accept subsection 2 as it is and then insert another
subsection, which will beidentical with the Section
24 in the present Constitution, that states that on
the final passage. the vote be taken by Aves and
Nays and the names of those voting he entered on
the journal. That would take care of the thivd
reading and this section, as it has been amended,
would take care of the votes in the various
committees. This thought that we here in the
Constitution should not be writing the rules for the
Legislature is a rather undependable sort of a
thought. We cannot allow the Legislature to write
its fundamental rules because, il we do, then it
would have the power to write any kind of a rule
that it wanted to, make itself a closed body, and

perform its functions in complete secrecy {rom the
public. That has been some of the troubles with the
Congress at the presenttime. They have the power
to write their own rules, and they write them so
that the people don’t know how the Congressmen
are voting. So [ do not think we should harbor the
thought that this is not the place to write the rules
for the Legislature. The Legislature can write the
rules for the operation for the rest of the state, but
they should not be allowed to write the rules for
themselves. T put this suggestion o vou, I do not
make 1t in the form of a motion. I want you tothink
about it and see 1f wecan’t solve this dilemima that
wo're in, in regirds to requiring votes on final
passage to be recorded.

CHAIRMAN GRAYBILL: Mr. Gysler

DELEGATE GYSLER: Mr. Chairman. In
view oOf thr fact that there seemg to he considerable
question about what the wording ofthis should he,
I move that we pass consideration of this until
after lunch or sometime so the people can get to-
gether and figure out what they'd like to have in it
and not take up the i{ime on the Convention floor. |
think we would do a lot better in this manner.

CHAIRMAN GRAYBILL: | don’t think
your motion is in order as you've stated it. There’s
no such thing as a motion to pass.

DELEGATE GYSLEK: Okay. a motion to
table?

CHAIRMAN GRAYBILL: No. | suppose.
if 1 could help you, the thing you'd have to do is
move that this matter be postponed to a day
certain, that to he today at 1 or 2 o’clock, or
something of that nature. You'd have to postpone
it to 4 time certan.

DELEGATE GYSLER: | so move then to
this afternoon when we convene-1 o’clock, if
that's the time.

CHAIRMAN GRAYBILL: All right. The
motion of’ Mr. (Gysler is to postpone this matter to 1
o’ clock today. All in favor say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Chair is in
doubt. All in favor say Aye.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: AIll in favor
vote Aye and all opposed vote Nay. 60 delegates
having voted Aye and 20 delegates having voted
No, the motion passes. All right, 68 to 20. Will the
clerk please read subsection 3 of Section 11.

CLERK HANSON: “Subsection 3, Section
11: A bill shall become a law upon a majority vote
of the members present.” Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman.
Since we passed consideration of subsection 2, it
seems to me that subsection 3 ties into it very
closely. So for that reason, I would move that we
pass consideration of subsection 3 until 1 o'clock
this afternoon.

CHAIRMAN GRAYBILL: The motion

has been made that we pass consideration of sub-
section 3 until 1 o'clock. All in favor say Aye.

DELEGATES: Aye
CHAIRMAN GRAYBILL: Opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and so ordered. Will the clerk please read suhsec-
tion 4?

CLERK HANSON: *“Subsection 4: Each
bill, except general appropriation bills and bills
for the codification and general revision of laws,
shall contain only one subject. A law may be
challenged on the grounds of noncompliance with
this section within 1 year after its effective date
but not after that period.” Mr. Chairman, subsec-
tion 4.

CHAIRMAN GRAYBILL: Members of

the committee, you have before you subsection 4.
Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. |
move that when this committee does arise and
report, after having under consideration Section

11, subsection 4, that it recommend the same be
adopted. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: This subsection

is essentially the same material as contained in
Section 23 of our present Constitution. It provides

that each bill, except general appropriation bills,
bills for the codification and general revision of
laws, shall contain only one subject. The purpose
of the one subject matter is, ofcourse, to make sure
that you are-that everyone is aware of what an
appropriation bill is for and not have riders at-
tached and things like that that would completely
change the aspect of the entire bill. If an
appropriation bill starts through as one subject,
then it remains as one subject, and there's no way
that additional material can be slipped in and into
a large appropriation bill and change it. Now, we
did investigate the-in Section 23, it also contains
a title-a matter that the title must contain all the
changes. That is now a Legislative rule and we feel
that it would want to remain as a Legislative rule.
In looking over court cases, we found that in most
instances where bills were contested in court, it
was because of the title provision. Therefore, we
felt that this would be taken care of by Legislative
rule and it would not he necessary to place it in the
Constitution. So, we did remove that portion of it.
In addition, we¢ added the last sentence which says
that a law may be challenged on the grounds of
noncompliance with this section within 1 year
after its effective date but not after that period. In
other words, we figured that a law should not he
contested after it has been on the books; it should
not be contested on the fact that it contained more
than one subject. If everyone had a year to look it
over, that should be ample time and after that
time, it should not be contested on that particular
provision. | think this is a good measure and
should be adopted. Thank you.

CHAIRMAN GRAYBILL: Mr. Aronow.

CLERK HANSON: “Mr. Chairman. |
move to amend Section 11, subsection—

CHAIRMAN GRAYBILL: Just 3 me-
ment. Okay. Go ahead.

CLERK HANSON: -4, page 23, line 11
of the Legislative Committee Proposal by
changing the ‘period’ after the word, ‘sub-
ject’—changing the ‘period’ to a ‘comma’ and
insert after the comma, the words, ‘which
shall be clearly expressed in its title semi-
colon, but if any subject shall be embraced in
any act which shall not be expressed in the
title comma, such act shall be void only as to
so much thereof as shall not be so expressed.
Signed, Aronow.”
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CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
This is the language out of the existing aticle of
the present Constitution and | may quote {rom the
Supreme Court of Montana which will give my
reasons much hetter, perhaps, than in my own
words. And 1 guote now from some decision: “the
purpose of requiring singleness of subject is to
prevent the practice, which is common in al legis-
lative bodies where no such restriction existed, of
embracing in the same bill, incongruous matters
having no relation to each other or to the subject
specified in the title by which measures were often
adopted without attracting attention.” Then, the
Supreme Court also said, “The purposes of this
section are to restrict the legislature to the
enactment of laws, the objects of which legislators
and the public as well may be advised ofto theend
that any who are interested, whether as repre-
sentatlves or those represented, may bc intelli-
gently watchful of’ the course of the pending hill.
The limitation is likewise desiring toprevent legis-
lators and the people from being mislead by false
or deceptive titles, and a guard against fraud in
legislation hy way of incorporation into a law
provisions concerning which neither legislators
nor the public have any intimation through the
title read or published.” And Mr. Chairman, |
submit to this body that most of us have watched
legislation going through the Legislature depend
upon the newspapers. Now, | don't know what the
practice is in the Billings Gazette or the Miles City
Star or the Missoula paper, but | knowin the Great
Falls Tribune, which | rely upon for my informa
tion and a good many of us along the Hi-Line and
in Great Fails also, that the only way that you
know what is pending in the Legislatureis thatthe
newspaper runs in very fine print thr titles to the
hilts. And if there's no provision in this Constitu-
tion that every subject matter that's contained in @
bill is expressed in that title and the title is the only
thing we have to alert us, there can be terrific
{raud and deception, as | read to you from the
decisions of our Montana Supreme Court. And as
laudable as the purpose of’ the people who are
sponsoring the deletion of the title from the Con-
stitution may be, it is not always good bills that
get killed either. It's much like the provision that
WE have that everyone is presumed to be innocent
until proven guilty beyond a reasonable doubt.
True enough, there's a few guilty people get turned
loose but it's far better to turn loose 10 or 100 guilty
people than to convict and sentence to the

penitentiary one innocent person. And likewise,
with this provision, the only thing that we, the
public, have to alert us as to what is going onin the
Legislature, is the title of the bills that are intro-
duced, and we must keep the purity of the titles.
The system has worked. Sure, once in a while,
there is a goof and a bill is held unconstitutional
because the title is defective, but this provision
provides that only those things that are not
expressed in the title are held invalid, and those
that are in the title are perfectly valid. The Legis-
lature has a gtaff of young lawyers to help them:
they have the Legislative Council; they have some
experts on drafting bills and | submit, that this is
not a pnerous requirement but it is a provision that
keeps the mora tone. keeps honesty in legislation.
It keeps someone from slipping in a provision
which is hidden, and that | know from my experi-
ence in the Legislature, the first thing you do is
read the title to a bill to see whether there's
anything of interest, anything dangerous in it.
and then you may glance through thebody. But, if
it's something that geems all right from the title,
you probably don't devote the time to the body ot
the bill that you might on some other bill which is
of greater interest. And | offer this amendment.

CHAIRMAN GRAYBILL: My Davis.

DELEGATE DAVIS: My. President, a
point of clarification—does this amendment now
include the last line in the majority proposal‘?

CHAIRMAN GRAYBILL: Yes, it does.
DELEGATE DAVIS: Thank you.

CHAIRMAN GRAYBILL: 1I'll read the
amendment again. The amendment would add
after the first sentence of subsection 4, the
following clause as part of the sentence, “which
shall be clearly expessed in its title.” In other
words, “contain at least one subject which shall be
clearly expressed in its title. Rut if any subject to
be embraced shall be embraced in any act which is
not expressed in the title, such act shall be void
only as to so much thereof as shall not be s
expressed.”

DELEGATE DAVIS: Mr. President.
would Mr. Aronow vyield to a question?

DELEGATE ARONOW: (lnaudible)...
yield.

DELEGATE DAVIS: Then, as | under-
stand the President’'s reading of this amendment,
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the sentence, “A law may be challenged on the
grounds of noncompliance with this section with-
in 1 year from its effective date but not after that
period’. you intended to delete that?

DELEGATE ARONOW: Not in this
amendment. | have another amendment, if this
one passes, which I'll offer to delete that last
sentence.

DELEGATE DAVIS: Thank you,
CHAIRMAN GRAYRILL: Mr. Roeder.

DELEGATE ROEDER: Mr. Chairman.
After hearing Delegate Aronow’s magniloquent
address on this provision, | rise with sgme
trepidation, but on this particular issue. | feg]
constrained to speak. We've heard Saturday and
today some predictions about what's going to
happen to the law office business if'such and such
happens. Well, here there is no if’; there’'s history.
This particular section, and what we're trying to
do here now, is recreate Section 23, Article V, as it
currently exists in the Constitution. The original
purpose, | admit, is very noble—to prevent riders.
to prevent omnibus bills, and so forth-but in
actual practice, this section has become very
pernicious. What you're dealing with is 3 monster,
4 hydra. This particular section of the Constitu-
tion is the most adjudicated section of the
Constitution hut to what purpose? Are the
purposes generally noble? | suspect they are not.
Now, whether a title clearly expresses a subject or
whether one or more subjects is contained in a bill,
is a question over which reasonable men will
differ. |1 think to argue these things, to have
legislation destroyed on the grounds that the title
is not clear, or the bill contains more than one
subject, is pettifoggery of the worst sort. It is not
like me” differing over what due process means.
That's important; that's vital. Our notions of due
process evolve, they grow, they change as our
consclousness as a community changes. But |
submit, if you retain this section, you're going to
retain it as the most adjudicated section of the
Constitution in the future. At any time you don't
like something the Legislature has done, you have
this opening; you can aways find someone who'll
argue that the bill title wasn't clear or it
contained more than one subject. And | know
that this is very difficult having worked in a”
office where drafting was done on legislation; |
know that the drafters were so heset by this
monster in this section that they were sometimes
inclined to make the title identica to the hody of

the bill. Thank you, Mr. Chairman.
CHAIRMAN GRAYHILL: Mr. McNell
DELEGATE McNEIL: My, Chairman. |

rise in support of Delegate Aronow’s proposed
amendment and for an additional reason. He
recited, and [ think correctly, that the only way
any of us who are interested in the Legislature can
follow the progress is through the newspaper
article reporting of the titles of the bills. However,
there’s another very importantreason why I think
it is absolutely essential that the title of the bill
reflect the contents of the body of that bill, and
that iz that our Revised Codes of Montana are
frequently indexed only according to the title of
that hill. If the body of the bill should happen to
contain a subject matter or an item that is not
reflected in the title of the bill, it simply will not be
indexed and there won’t he any way in which any
attorney or other interested person could ever
discover the contents of that hill. In response to
Delegate Roeder’s comment that this section is
one of the most adjudicated parts of our present
Constitution, I submit that's a very good reason to
retain it with precisely the same language so that
we won't throw 82 years of Supreme Court
decisions out the window. Thank you.

CHAIRMAN GRAYBILL: Mr. Barnard.

DELEGATE BARNARD: Mr. President. |
rise in support of Delegate Aronow’s motion and |
rise in support of'it from the pointofthe legislator.
They have numerous bills in this Legislature and
no member of the Legislature has time to read al of
them. He does take a glance at thetitle of the bill to
see what it contains. Ifyou have a title that doesn't
reflect the body of the bill, many legislators are
misled because they simply don't have the time to
go over al of thr bills.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairman.
would Mr. McNeil yield to i question?

CHAIRMAN GRAYBILL: Mr. M¢Neil?
DELEGATE M¢NEIL: | yield.

DELEGATE FOSTER: Mr. McNell, do

you not feel that the Legislature is capable of
determining how the title shall be written?

DELEGATE MCcNEIL: I'm confident they
are quite capable of that when they have a
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directive in the Constitution that requires them to
do so.

DELEGATE FOSTER: Will Mr. McNeil
yield to another question’?

CHAIRMAN GRAYBILL: Mr. McNeil?

DELEGATE MCcNEIL: 1 yield.

DELEGATE FOSTER: Is it your opinion,
then, that the Legislature would not, in fact,
require that the title include the subject of the bill
clearly so that the people would know what the bill
was about?

DELEGATE MCcNEIL: Mr. Chairman. In
response to that question, if the Constitution re-
quires the Legislature to state a title for a bill which
clearly reflects the contents, then there is no doubt
that they will do so.

DELEGATE FOSTER: Mr. Chairman.
CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Well | fail to see
the need for directing the Legislature to do this. It
seems to me that in the process of the response to
the people that they represent, and in response to
their charge of following the legislative process,
that they should, in fact, writs titlesin bills in such
a form that they're easily understood, easily
codified and all the arguments that have been
given; but | fail to see the need for declaring bills
unconstitutional simply because the title was
written wrong. It's beyond my comprehension
that a bill should be unconstitutional just because
the title is wrong. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. President. |
rise in support of Mr. Aronow’s motion. A good
deal has been written into this that | personally
don’t support, and I'm speaking of rules for the
Legislature and open meetings and things like
that, because | think the public has a right to en-
force that upon the Legislature themselves by
their vote. However, this is something which |
think should absolutely be in. Two of the largest
corporations--and I'm sure most of these mem-
bers already know this--maintain large staffs
over here, part of whose staffs’ duties are
particularly assigned to read bills as they

express it, just to catch sleepers that they
miss-that are in the bills that they missed
because they're not in the titles. It's a very
serious defect in the system wc have when large
corporations and other lobbyists have to maintain
a staff over here to go over the bill to make sure
that a so-called sleeper isn't going through. Now,
part of the usual legislative process is on first
reading-if my memory serves me correct--on
first reading, the bill is read by title only and I'm
sure these legislators get just as large a volume of
literature, of bills to read as we have, and there’s
just no possibility that any Legislature can keep
up with the content of every bill in every
committee over here. And they have to rely upon
the titles the same as we interested observers rely
upon the newspapers for the titles and pick up only
the bills that look interesting to us. The sense of
the previous constitutional amendment wgag that
if someone did put something through that wasn't
in the title, then the aggrieved party can go to the
courts and have the bill stricken. Now, Mr.
Foster's raised the point, well “Couldn’t the
Legislative rule provide that it should beexpressed
in the title?” Of course they can but if there's a
violation, there is no enforcement. The court has
no jurisdiction then to rule the bill unconstitu-
tional. The bill has gone through in violation of
the committee rules or of the Legislative rules but it
is now a law and no one can attack it upon that
grounds. But if it's a violation of the Constitu-
tion-and | appreciate Mr. Roeder having worked
within that system-he says, “Well, it makes it
hard to draft a bill; we have to be extra careful.”
Well, that's the idea; be extra careful so these
sleepers don't get by and are used-in other words,
legislation’s going through that nobody has
knowledge of: nobody has a right to come in and
very often, important things are changed when
the legislators who can't spend the time to read all
of the bhills are relying upon the title. The fact that
so consistently, these matters have been brought to
the attention of the courts and as Mr. Roeder says,
in a large measure the courts have had to declare
certain measures unconstitutional, shows just
how important this safeguard is. To follow Mr.
Roeder’s sense, we will throw out the consititu-
tional safeguard because it has worked so well.
And the general idea is to see that the public is
informed, and that's what the idea is for
expressing the contents of the law within the title.
| submit that Mr. Arpnow is perfectly correct. This
is a safeguard you shouldn’'t throw out the window
just because it is inconvenient to someone not to
express all the thoughts within the title.
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CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Yes, I speak in

opposition to Mr. Aronow's motion on the basis

that this really is a lawyers’ relief bill-one of
those that we've been talking about for the last few

days. If you will look at the decisions that have
been rendered on this in the Montana Supreme
Court, the court once stated that the question of
sufficiency of the title of various acts of the
Legislature has been before this court many times.
Each case has been decided on its own particular
set of facts. This must, of necessity, be the case. No
single rule can be laid down which will control all
cases where this attack is made. If you will check
the different Supreme Court decisions, you will
find blatant errors in titles that have been upheld
in the Supreme Court. You'll find very minor ones
that have been declared unconstitutional by the
Supreme Court. For example, last year in 1971, the
court found an act entitled “Dredge Mining
Regulation and Land Preservation Act” uncon-
stitutional because the body of the act discussed
sluice washing plants which the court ruled were
distinct from dredge mining. You have the court
going into very, very nuances of what these bills
actually encompass. There's several bills just in
the last couple of years that have been declared un-
consttitutional on these very, very medium points.
I would submit that since we have given the legis-
lative session 90 days each year, that they can
start taking the time to read these bills and, if not,
they can make their own rule concerning the title.
It has been found in a study of the bills declared
unconstitutional in Montana on the title provi-
sion, that most of these cases are filed at 5 years
after the enactment of these bills because someone
aggrieved by this bill went back and found this
little loophole. I submit to you that this is the
Supreme Court determining the validity of legisla-
tion in Montana and it has not worked; and if it has
worked, I'd like to know who it has worked to the
benefit of; certainly not the people in all instances.

CHAIRMAN GRAYBILL: Mr. Burkhardt.

DELEGATE BURKHARDT: (Inaudible)
. ..l wonder if Mr. Roeder would yield to a question.

CHAIRMAN GRAYBILL: Mr. Roeder.
DELEGATE ROEDER: Yes sir, | yield.

DELEGATE BURKHARDT: Mr. Chair-

man, | would like to ask Mr. Roeder if this subsec-
tion as written were simply amended with this set
of words, “which shall be clearly expressed in its
title” period, and then continue the sentence with,
“a law may be challenged on the grounds of
noncompliance”, and so forth, whether this wqyld
accomplish what Mr. Aronow is concerned about
and still leave some limits on the number of years
that go by before these things are challenged or
does that still make a kind of keg of worms to be
dealing with there?

DELEGATE ROEDER: Well, Delegate
Burkhardt, you're asking me about whether some-
thing would satisfy Delegate Aronow.

DELEGATE BURKHARDT: You teach a
course; | thought maybe you had some back-
ground in this.

DELEGATE ROEDER: 1 don't know
what you're after. If you're asking my own feeling,
no, | would like to see the whole section deleted. |
think as it has come from committee, it attacks one
head of the hydra, leaving plenty of room for the
other one to grow and assume the dimensions that
the one that they're slaying has assumed.

DELEGATE BURKHARDT: Well, Mr.
Chairman, could | ask another question of Mr.
Roeder?

CHAIRMAN GRAYBILL: Yes, you may.

DELEGATE BURKHARDT: Is it your
feeling then that if a bill contains one subject, the
titles will take care of themselves?

DELEGATE ROEDER: Again, Mr. Burk-
hardt, I'm not sure | understand the question. I
recognize that there are real problems here. | think
that we should have single subjects and the title
should reflect those subjects. My point, | think is
this: the Supreme Court of Montanais not the only
agency or the only group of people passing
judgment on the singleness of subject or clarity of
title. 1 think we go through a lot of hocus-pocus
with this thing, that these people when they put
their robes on in their chambers, acquire some
kind of mystical power, some kind of judicial
transubstantiation power (Laughter) that gives
them the exclusive knowledge and wherewithal to
determine the singleness of the subject and the
clarity of the title. And | submit that their
judgment is no better than the Legislature’s.
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DELEGATE BURKHARDT: All right,
Mr. Chairman, | know that when a professor gets
on his feet, 50 minutes is the standard time
(Laughter) but, you know, as a person—

CHAIRMAN GRAYBILL: You have the
floor, Pastor Burkhardt.

DELEGATE BURKHARDT: Fine.
(Laughter) A pastor normally gets 20 to 25
minutes. Let me say that there is a bit of scripture
that says, “Beware of those who go about in long
robes”, and | wear a robe myself once in a while. It
seems to me that if our intent is to deal fairly and
not simply hide the truth in rhetoric, that a
provision which calls for a bill to contain one
subject probably is going to bhe helpful. If we're
hung up with a monster, and | believe Dick
Roeder; | think he's probably got a point there. |
would speak in opposition to the amendment
simply because common sensesays that a bill that
has one subject can be understood. Thank you.

CHAIRMAN GRAYBILL: Mr. Harbaugh.

DELEGATE HARBAUGH: During the
course of this long debate, I've had a chance to
peruse this document on new state constitutions
and, among other things, I've found that with |
think one exception, every constitution contained
in this book includes an article very similar to the
one that is being opposed by Mr. Aronow, and I
personally feel that this is a very much needed
type of amendment to our section here, and I
would support Mr. Aronow's proposal. And as the
debate goes on, maybe | can finish the rest of this
book. (Laughter)

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: Mr. President. |
think there’s another aspect of Mr. Aronow’s
amendment that should be given some considera-
tion, and that's the portion of it that says that “if
the subject shall not be embraced in any act which
shall not be expressed in the title, such an act shall
be void only as to so much thereof as shall not be so
expressed.” That really is a savings clause to save
the good legislation in the subject set forth in the
title. Now, in the majority proposal, it says it shall
contain only one subject. As far as litigation is
concerned, there is no limitation on the amount of
litigation that can take place if an additional
subject is contained in the law whether it is
expressed in the title or not. So, there's a lot of
merit in the savings portion. If it should contain

more than one subject inadvertently, or be so
construed, the principle subject will not be
declared void. And in all those Supreme Court
decisions that you refer to, you have to remember
that that also is the peoples’ court. It is people,
citizens, that are going there; it's not the lawyers
going there for a relief although we are used to
being maligned on that question. But when Mrs.
Robinson or one of the others of you come to a
lawyer with a grievance, just like your right to vote
or anything else, you're going-that's your court;
it's the peoples’ court; it's not the lawyers’ court.
Thank you.

CHAIRMAN GRAYBILL: Mr. McDon-
ough.

DELEGATE MceDONOQUGH: Mr. Presi-
dent. | rise to resist Mr. Aronow's amendment or
substitute motion or whatever it is. Really, | think
the wording of this amendment actually makes
the Supreme Court the third body of the Legisla-
ture or, in lieu thereof, the Governor of the State of
Montana because of the wording clearly stated,
and so forth. The Supreme Court can use this
section, and has in the past, to thwart the will of
the Legislature in passing legislation for the good
of Montana. The Legislature is the body that's
elected by the people of the state and any
restriction on their right to pass legislation should
be removed; and especially if the Supreme Court in
the future happens to be appointed. They should
not have such appellatejurisdiction or jurisdiction
to declare a law unconstitutional on that vague
language. Thank you.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman.
I'd like to speak in opposition to Mr. Aronow's
amendment. Surely we don't have to tell the Legis-
lature that they should establish a rule whereby
all bills must have titles. I'm certain that that will
be taken care of by the Legislature and | feel that
it's the single subject portion of this section that
prevents riders and sleepers, not the titles. I have
the Revised Codes of Montana 1947, and in it, the
single, most annotated item is this business with
the titles. | feel that when experts like Mr. Freund
writes in his book on standards of American
legislation something to the effect that “if
interests are prejudiced by precipited [sic] haste,
surprise or log-rolling, a reasonable chance should
be given them to attack the law.” | agree that
when it's based on constitutionality, we have a
right to challenge. After that chance has been
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given and no one has availed himself of it, the
violated constitutional provision becomes merely
a technical loophole of escape from the law; and
the Constitution, when it has this title provision,
makes it possible not to protect legitimate
interests, but to defeat the legislative will. And |
further contend that Mr. Sutherland in his three
volume work on statutory construction advises
states to get rid of the title provision in their
Constitution.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Mr. President. I'd
like to point out that our federal Constitution has
no such provision. By the way, | rise in opposition
to the amendment. | think Mrs. Robinson made a
good point when she said that we would give the
Legislature time to read the entire bill in the
future, not just the title; | think it goes without say
ing they should read the entire bill. Wedon’t follow
any such rule here. I'm sure we read everything
through here. | think this provision-we had
studied this quite a little in the Legislative
Committee-1 think we were quite agreed that this
provision is simply used as a loophole to
invalidate good legislation.

CHAIRMAN GRAYBILL: Mr. Holland.

DELEGATE HOLLAND: Mr. President.
I'm very concerned with the-to thank the
delegates that are taking away the lawyers’ relief
act. I've been practicing law | think 22 years, and
I've had only one case involving the constitution-
ality of a title. But, (Inaudible)...when they takeit,
they also give it. Has this body ever stopped to sit
down and consider that if any provision in the
Constitution is violated by a legislative act, the
Supreme Court has this power that they want to
take away. We start talking about 5 days’ notice
on hearings, but say theSupreme Court finds the5-
day notice wasn't given on this hearing and this—
these rules you want to write in. Then that law is
unconstitutional for your information, and if
you're going to put in that there has to be a public
hearing, if the Supreme Court looks over what the
Legislature has done and it has found that there is
no public hearing, then that law can be declared
unconstitutional 1 year, 10 years, 20 years, 50
years later. When you come to getting a recorded
vote in a committee, a recorded vote on each
motion that moves it along, that's a violation of
the Constitution and then go back 100 years and
declare that law unconstitutional. Now, because
you have one law, the appropriation-the title bill

which many times has come up, in which legisla-
tion has gone through that wasn't expressed in the
title, that's the lawyers’ relief bill. And now you're
going to pass-put things in the Constitution that
the courts will be finding things unconstitutional
for the next 100 years on the most flimsy kind of
pretexts, and you're telling us you're going to take
out the lawyers' relief bill. You better get down and
start looking at this stuff with some sense. You're
putting in all of this stuff about recorded votes, 5
days’ notice, public hearings, any one of which can
be used as a gimmick to declare a law unconstitu-
tional, and then you tell us we've got to throw out
this lawyer’s relief bill. Everything’s got to be
present in the act. This is something that lawyers
use to put it over all the time. Well, I'll tell you,
you're putting things in here that lawyers will get

rich on for the next 100 years if vou just keep on
going the way you’re going. (Applause)

CHAIRMAN GRAYBILL: Mr. Campbell.

DELEGATE CAMPBELL: If | may, Mr.
Chairman, with a little less emotion, approach the
issue that's before us in the Convention. Although
many of the things that Delegate Holland has
said, I'd agree with, I'm not sure which way you
approach the amendment. | feel that certainly
there are things we want to avoid putting in the
Constitution that will be a loophole, a basis for
eliminating good legislation. | think that many of
the objections raised are valid. | don't believe that
this amendment should be in the Constitution. |
think that the provision that one title would be
covered certainly is enough protection, and | think
the Legislature-one subject--will in the future
take the time to go over this. I'm certainly not
threatened as a lawyer or as someone who does
read the newspaper accounts of what the
Legislature is considering. Certainly, because
corporations can hire people to sit here and look
for loopholes that might be coming through,
certainly is no real incentive, | think, to consider
putting this in. | would say that we didn't put a 5-
day notice in because we felt that this would be an
undue restriction later for someone to say there
was only 4% days' notice given and then, at a later
date, this should be unconstitutional. | would
agree that this would be no threat to the lawyers to
leave this out, and | certainly believe it has no
place, and | would appose the amendment. Thank
YOU.

CHAIRMAN GRAYBILL: Mr. Heliker.
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DELEGATE HELIKER: Mr. Chairman. I
would like to point oul a fact which may not have
come to Mr. Holland’s attention since he was
absent on Saturday, that we did indeed delete
proposed subsection 4 of Section 10 for exactly the
reason that we were afraid of the trouble that it
would ereate if it were put in the Constitution,
{Inaudible)...we agreed with the principle.

CHAIRMAN GRAYBILL: Mr. Arness.
DELEGATE ARNESS: Mr. Chairman. A

few days ago one ofthe delegates observed thatit’s
sometimes difficult in this body to tell whether
we're talking about the same Legislature, and we

consider one section and we give it a great deal of

power: and then we consider the next section and
we tie it up entirely. It kind of reminds me of when
we were kids: we used to divide up pieces of candy,
and we'd go one for vou and one for me. I think
that’s what we're doing here. The last section that
we passed over was the one for us and [ guess this
is the one for them. It's been about 5 davs now
since we've started this debate and so far as I can
tell, we haven’t considered a single constitutional

question. What we're doing here 18 legislating. If

that’s what we've decided that we ought to do.
that’s fine. 've got some more legislation I'd like
to drag up and we can put that in there. But 1t
seems to me that we're not considering constitu-
tional questions. We're considering matters which
are almost entirely legislative. We've adopted the
Enabling Act for this Constitution. We spent aday
doing that. We spent a day on Suffrage and
Elections, which are matters almost entirely of
legislative conecern. When we came to the constitu-
tional question, whether we should have one
house or two and whether we should put it
squarely to the people or not, we ducked that one
and went around and we started back on the legis-
lation dealing with the Legislature. I submitto you
that we ought to dispose of these questions and get
to the real questions. What kind of Legislature are
we going to have here?

CHAIRMAN GRAYBILL: Very well. The
issue before you is Mr. Aronow’s amendment to
Section 4 which places a new sentence—or new
clause—in the section so that line 24 on page 5
reads, “shall contain only one subject” and then
the new amendment, “which shall be clearly
expressed in its title but if any subject shall be em-
braced in any act which shall not be expressed in
the title, such act shall be void only as to so much
thereof as shall not be expressed.”

DELEGATE ROBINSON: My, Chair-

man, may we have a roll call vote?

CHAIRMAN GRAYBILL: We'll have a
roll call vote on this issue. So many as shall be in
tavor of the amendment, pleaseindicate by saying
Aye. So many as shall be opposed, please indicate
by voting No. Have all of the delegates voted?
Does any delegate wish to change his vote? The
vote witl be closed. Please tabulate the vote.

Aashelm . ... ... . Aye
Anderson, . ... Avye
Anderson, Q.. . Aye
Arbanas ... e Nay
ATNESS . Ave
ATOTIOW Lo e e Ave
Artz e Avye
Ask . Ave
Babeock ... o Ave
Barnard ... ... Ave
Bates ......... . Absent
Belcher ... ... . . Ave
Berg ..o Ave
Berthelson ........ .. ... ... ... ... ... Nay
Blaylock ... oo Nay
Blend . . ... . Ave
RBowman ... ... Nay
Brazier ..o Aye
Brown .. ... oo Nay
Bugbee ... . Nay
Burkhardt ... ... . L Nay
Cain . .o Nay
Campbell ... . Nay
Cate . o Nay
Champoux .....voviiiiiiiiiii.. Absen

Choate. ... . Nay
CONOVer ...t Absent
CrO8S « oo e e Nay
Dahood ... .. e Ave
Davis . .o Aye
Delaney ... .. Aye
Driscoll ... o Aye
Divum ..o Nay
ek o Nay
Erdmann ....... . i Aye
Fskildsen ... .. Aye
Etchart .. .. e Aye
Felt. Nay
Foster ... . . Nay
Furlong ... . o e Nay
Garlington . ....... . oo Aye
Chairman Graybilb. ... ... ... . ... Aye
Gysler ... o Aye

Habedank ...... ... ... .. .. . Aye
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Hanson, RS........................... .Aye
Hanson, R..........coviviiiiinn... .Absent
Harbaugh ........ ... ... ... ....... . Avye
Harlow ..., . Ave
Harper ................ . oL Nay
Harrington .......................... . Aye
Heltker ... Nay
Holland. .. ... ... ... ... ......... Aye
Jacobsen.......... ...l Absent
JAMES ottt S Ave
JohNson ... i .Aye
JOYC Bt it .. Aye
Kamhoot ........coooviiiniiiii.. Ave
Kelleher ........................... .Absent
Leuthold ...l Nay
Loendoxf......... ... . ... ... ..o, Aye
Lorello oo Avye
Mahoney ...l .Aye
Mansfield. .............. ... ...l Aye
Martin... ..o Aye
MceCarvel ... Aye
McDonough ........................... Nay
McKeon ...l . Aye
MceNeil ... . Aye
Melvin ... . Nay
Monroe ... Nay
MUFTFAY.. oo . Aye
Noble.......o. o i Aye
Nutting ............coiiiiii i, Nay
Payne ....... ... i Nay
Pembertonn ... Aye
Rebal ... ... . Aye
Reichert ...l Nay
Robinson ........... ... . . .., Nay
Roeder ..o Nay
Rollins. .......... ... ... ..., Absent
Romney ............o..ooi Nay
RYQQ i Nay
SeanlIl cov oo .Absent
Schiltz ... Aye
Siderius . .oovei Nay
SIMON ..o Nay
SKari ... Nay
Sparks.......oiiiii i Absent
SPEW.. oot Nay
Studer.. ......oooiiiiiii . .Absent
Sullivan ... ................... .. Aye
Swanberg ... Nay
Toole oo .. Aye
Van Buskirk ............ ... .Aye
Vermillion ............................ Nay
Wagher. ... Nay
Ward.. ... .. Aye
Warden ............ . Aye
WIlSON « v v .. Aye

Woodmansey Excused

CLERK HANSON: Mr. Chairman, 52
delegates voting Aye, 37 voting No.

CHAIRMAN GRAYBILL: 52 delegates

having voted Aye, this amendment passes. We're
now considering subsection 4 as amended.

CLERK HANSON: “Mr. Chairman. |
move to amend—"

CHAIRMAN GRAYBILL: This is another
amendment by Mr. Aronow. Go ahead.

CLERK HANSON: “-Section 11, subsec-
tion 4, page 23, line 11 of the Legislative
Committee Proposal by striking and deleting the
last sentence commencing with the words ‘a law
may be’, through lines 12, 13 and 14”. Signed,
Aronow.”

CHAIRMAN  GRAYBILL: The purpose of
the amendment proposed by Mr. Aronow is to
strike the last sentence of proposed subsection 4
as amended. In other words, it would strike the
language, “a law may be challenged on the
grounds of noncompliance with this section
within 1 year after its effective date but not after
that period.” Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
The reason for offering this amendment is that
the--well, as an example-this last Legislature
that met, | guess in three sessions, wc didn't get at
the pocket parts or the codes from the Legislature
until, 1 believe, it was in September. And that
Legislature met in early January and no lawyer,
no person, had the work of that Legislature on their
desk until sometime in September. Well, how does
one know whether an act of the Legislature affects
their rights? It may not only-it isn't only corpora-
tions and big interests, but it's a lot of the common
people too that have some problem insofar as
acts of the Legislature are concerned. It may be a
right to a small homeowner; it may be a right to
the wage earner; it may be a right to the disadvan-
tage of the minority groups and they don't have a
staff. They're unable to determine until the need
arises. Now, our court has held that periodically
when the laws of the State of Montana are codified,
that any defects in title or other defects in the
passage of the bill through the Legislature are
cured so that you have a bill in statute of
limitations anyway. And the codification of the
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law takes place periodicaly about every Hvears or
so, as a legislative act that codifies the statutes of
Montana and that’s the end of the time within
which you can bring any litigation, or a" ag-
grieved party can appea to the courts for relief. |
submit that the period of 1 year, with annua ses
sions of 90 days or longer, is not ample time to the
average ma’ or woman to make application for
relief from a' unfair or & unjust act of the Legis
lature. Thank you.

CHAIRMAN GRAYBILL: Mr. Habedank.

DELEGATE HABEIDANK: Mr. Chair-
man. 1 rige in opposition t0 Mr. Aronow’s present
amendment. | had first called to your attention
that the 1 year starts after the effective date, and
usually the effective date on most of these laws is
July 1. If it's effective prior to that, you have notice
of the prior effective date. 1 would never have
considered voting for the first amendment had 1
been of the opinion that the last sentence would
have heen eliminated. 1 think this answers the
guestions which were raised from the floor about
objections being made 100 years pr 10 years after.
If you're going to object about the fact that it was
not in the title where you have said it shall have
one subject, it shall be in the title, then 1 think 1
year is a good time to do it. If you don’t do it in that
time, | think the Supreme Court should not be
required to consider the matter further. 1 consider
this last sentence our protective clause for the
atrocities that DJick Roeder would contend would
occur by reason of having to put the subject into
the title.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Would the dele-
gate, Mr. Loendorf, yield to a question?

CHAIRMAN GRAYBILL: Mr. Loendort,
would you yield?

DELEGATE LOENDORF: | yield, Mr.
Chairman.

DELEGATE BRAZIER: Mr. Loendorf,
did your committee, in deliberating upon this
proposal, consider whether the Legislature would
have authority to enact a statute of limitations on
the subject matter? And if so, would you please tell
us your impressions of their deliberations?

DELEGATE LOENDORF: Our commit-
tee did not deliberate on that, Mr. Brazier.

DELEGATE BRAZIER: Mr. Chairman.
CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Would the dele-
gate, Mr. L.oendorf, yield to another question?

CHAIRMAN GRAYBILL: Mr. Loendorf.
DELEGATE LOENDORF: Yes, 1’11 yield.

DELEGATE BRAZIER: Mr. Loendorf,
did your committee, in considering the merits of
this proposal, consider what impact this provision
would have upon the right of a citizen to raise the
constitutional issues as a defense at a later time in
an enforcement action brought by &’ agency of the
government? And if so, would you tell us your
impressions of the committee deliberations?

DELEGATE LOENDORF: Right. 1 think
our commitiee felt this way. We enact this
provision: wc provided a statute of limitations, 1
think, for the exact reasons Mr. Habedank has
stated, that after a law is published for a definite
period of time, certainly nobody should be able to
say after the law has been in effect for a certain
period of time, no one should be able to say, “Well,
we're unaware of it.” Chances are they are aware of
it and the odds are that they are. And we felt that
this was realy a compromise, | think, adding this
last sentence between those who wanted to delete
the section entirely, and those who felt it should be
retained. And we felt by adding the last sentence,
we really got away from the problem created by
this section of having suits challenged-or laws
challenged years later when we felt the party had
very reasonable notice that they were in effect.

CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: Would the dele-
gate, Mr. Loendorf, yield to another question?

CHAIRMAN GRAYBILL: Mr. Loendorf.
DELEGATE LOENDORF: | yield.

DELEGATE BRAZIER: Mr. Loendorf,
then do | understand correctly, that it is the
intention and thrust of the proposed provision to
foreclose any defenses based upon the constitu-
tional merits of any statute?

DELEGATE LOENDORF: No.

DELEGATE BRAZIER: Constitutional
merits of any statute.
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DELEGATE LOENDORF: Could you
explain?

DELEGATE BRAZIER: Well, c¢onstitu-
tional procedural defects in the enactment of the
statutes.

DELEGATE LOENDORF: Yes, it is after
a year period.

DELEGATE BRAZIER: Mr. Chairman.
CHAIRMAN GRAYBILL: Mr. Brazier.

DELEGATE BRAZIER: In view of Mr.
L.oendorf’s responses, | rise in support of Mr.
Aronow’s proposed amendment on the grounds
and for the reasons, among others, that it's heen
my experience that as a matter of {act, the great
number of the citizens of Montana are not, in fact,
aware of the contents of legislative enactments
and that most of them make a horrifying
discovery some many years down thr road when
“big brother” moves in. And | personally feel that
the right of a citizen to any defense should not be
foreclosed because of any ignorance, either by
virtue of inaction or diversion ¢r distraction.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS: Mr. President. |
find words being used here in a way that I find
hard to understand or clear up and maybe
someone can help me. It seems to me that when it's
a matter on title of a bill or on words, there’s a
limitation. It also seems to me at the same time,
when it's a question of unjustice or injustice or
constitutional defects, that could happen anytime.
And for those that put this together, | think they
muddy our thinking. | get the impression that it's
on poor title or on words that the I-year limitation
comes. | submit that's a good idea. As a matter of
constitutional defects or injustice, that's anytime;
that's what the courts are for.

CHAIRMAN GRAYBILL: Very well. The
issue before you is on Mr. Aronow’s second
amendment to subsection 4. The text, the thrust of
which would be to eliminate the last sentence f{rom
Section 4. The language eliminated is, “a law may
be challenged on the grounds of noncompliance
with this section within 1 year after its effective
date but not after that period.”

Mr. Romney.

DELEGATE ROMNEY: {Inaudible)...and

ask for seconds. (Seconds stand)

CHAIRMAN GRAYBILL: We'll have 3
roll call vote with plenty of seconds. So many as
shall be in favor of Mr. Aronow’s amendment
eliminating the last sentence, please vote Aye. So
many as are opposed, please vote No. Have all the
delegates voted? Does any delegate wish to change
his vote? Will the clerk take the ballot?

Aasheim ... Nay
Anderson, Jd. ... . Ave
Anderson, O........................... Nay
Arbanas ...l Nay
ArNness ..o Aye
AYONOW ..o JAvye
Avtz L Aye
Ask . Ave
Babcock ..........iiiiiiiiiii., .. Absent
Barnard ........................... . Aye
Bates ........... .. Nay
Belcher ... .Absent
Berg ... Nay
Berthelson ... Nay
Blaylock ... Aye
Blend................. ... ... Aye
Bowman ... ... Absent
Brazier ............ ... Aye
Brown ......... ... Nay
Bugbee ... ... Nay
Burkhardt ..o Nay
Cain ... ... ... Nay
Campbell ............................. Nay
Cate ..o Nay
Champoux ..., Nay
Choate ...............coooviiiiiiae. Nay
Conover ... Nay
Cross ....ooiiiiii Nay
Dahood........... ... .. ... . ... Aye
Davis .o Aye
Delaney ... ... ... .. ... .. ... Aye
Driscoll ... Nay
Drum ... Nay
Eck ... Nay
Frdmann ... L Aye
Eskildsen ......... .. .. ... Aye
Etchart ... ... Aye
Felt ... ... Nay
Foster ... ... ... ... i Nay
Furlong ............ .. L. CAye
Garlington ............ ... ... .......... .Aye
Chairman Graybill .................... Nay
Gysler ... .. Aye
Habedank ............................ Nay
Hanson, R.S............................ Aye

Hanson, K. ......... ... ... ... ... ... Nay
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Harbaugh ... Nay CHAIRMAN GRAYBILL: Mr. Clerk, has
Harlow oo Nay My. Felt voted on the maching'’! He says he votes
Harper, ... Nay No.
Harrington ... ... L. .Aye _ _
Heliker ..., Nay CLERK HANSON: Mr. Felt voting No. 33
Holland ......... e Absent Aver 54 No.
J a(l()bsen ............................. Na A
JAMEeS. . oo .. Absent CHAIRMAN GRAYBILL: 54 people hav-
Johnson ... Nay ing voted No, the amendment fails. Therefore,
JOVCE Nay we’'re not considering subsection 4 as amended.
Kamhoot. . ..o oo Absent The subsection now reads: “Each bill, except
Kelleher ...,  Ahsent general appropriation bills and bills for the
Leuthold ... oo Nav codification and general revision ofthelaws, shal
Loendorf ..., Nay contain only one subject, which shall be clearly
Lorello oo CAve expressed in its title. But if any subject shall be
Mahoney ...l Aye embraced in any act which shall not he expressed
Mansfield ..........ccooviiiiiii... Aye in the title, such act shall be void only as to so
Martin . ....ooovorvniie e Ave much thereof as shall not be so expressed. A law
McCarvel ... CAye may be challenged on the grounds of noncom-
MeDonough ..o oo Nay pliance with this section within 1 year after its
McKeon ... Nay effective date but not after that period.” That's the
MCNEIl ot Nay way the section reads now. |Is there further
Melvirn « e i e Nay discussion?
MONIOE .ottt et Ave Mr.  McNEeil.
Y T JAye DELEGATE MeNEIL: Mr. Chairman. |
Noble oo ,Aye . . . .
UL v eeeee e, Nay move to amend Section 11, subsection 4, in line 13
: to change the word, “one”, to the word, “two”, and
Payne ... ... .. .. ... ... Nay add *S to make “yea plural
Pemberton oo Nay :
Rebal oo Aye CHAIRMAN GRAYBILL: Chair will
Ht‘i('.h(‘l't ------------------------------ Nay accept that amendment without writing. Is there
Robinson ... Nay discussion on that proposal? If not, the issue will
Roeder ... Nay be on Mr. McNeil’'s amendment to the last
Rollins..........oooooiiininn Absent sentence of’ Section 4, which has the effect of
Romney ........cooooiiiiieniiennn, Nay saying that a law may be challenged within 2
Rygg .o Nav years instead of within 1 year after its effective
Scanhin ..o Absent date, but not after that period. So many as shall be
Schiltz ... Aygz in favor of that amendment, say Aye.
Sidertus ... Nay
Simon ... Nay DELEGATES: Aye.
Skarl ..o Nay
Sparks . ... Aye CHAIRMAN GRAYBILL: Opposed, No.
DT o Nay DELEGATES: No.
Studer ... . Absent
Sullivan ......... ... N ay CHAIRMAN GRAYBILL: The Ayes have
Swanberg ... Aye it and so ordered. Very well. We're on subsection 4
Toole ..o Ave again as amended. We have the Aronow language
Van Buskirk....................... .Absent in about the title. We have the last sentencein, but
Vermillion «ovveveviiii ... Nay now it says “within 2 years.” Is there further
wagner ... Nay discussion? Very well, members of the committee,
Ward ... Nay you have before you, on the recommendation of
Warden ... Nay Mr. Nutting, that when this committee does arise,
WilSON o viiiiii i Absent subsection 4 of Section 11, be adopted as amended.

WoodmansSey . ...oovveevnrineinnnnans Absent All in favor of that motion say Aye.
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DELEGATES: Aye.

CHAIKMAN GRAYBILL: Opposed, No.
(No response)

CHAIKMAN GRAYBILL: Subsection 4 is
adopted as amended. Will the clerk read subsec-
tion 5 please?

CLERK HANSON: “Subsection 5: Gen-
eral appropriation bills shall contain only appro-
priations for the ordinary expenses of the legisla-
tive, executive and judicial departments of the
state, interest on public debt and for public
schools. All other appropriations shall be made by
separate bills, each containing but one subject.”
Mr. Chairman, subsection 5.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you subsection 5.
Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. |
move that when this committee does arise and
report after having under consideration Section
11, subsection 5, that it recommend the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Subsection 5 is
identical to Section 33 of our present Constitution.
| shouldn’'t say identical. It was the wisdom of
some of the attorneys that we put it in a positive
fashion rather than anegative. So, the words have
been changed to make it a positive statement
rather than a negative one, and the word in line
4 has been changed to “containing”, rather
than “embracing”. But essentially, it is the same
section. It provides that general appropriation
bills shall contain only appropriations for Legisla-
tive, Executive and Judicial Departments of the
state, interest on the public debt and for public
schools. All other appropriations shall he made for
it by separate bills and contain only one subject.
It's purpose of this provision that an appropria-
tion should not be slipped into a general
appropriation bill, and that if it is for a specific
purpose, it should be so stated, and that ii. should
be in a separate bill and contain only that
particular subject. Thank you.

CHAIRMAN GRAYBILL: Members of
the committee, you have before you for your
consideration on the motion of Mr. Nutting, sub-
section 5. His motion is that when this body arise
and report, that subsection 5 be adopted. So many

as shal be in favor of that motion. say Aye.
DELEGATES: Ave.

CHAIKMAN GRAYBILL: Opposed, Nay.
(No response)

CHAIHMAN GKAYBILL: The Aye:-; have
it. Will the clerk read subsection 67

CLERK HANSON: “Subsection 6: No
appropriation shall be made for religious,
charitable. industrial, educational ot henevoient
purposges to any private individud, private agsoci-
ation, or private corporation not under control of
the state” Mr. Chairman, subsection 6.

CHAIRMAN GRAYBILL: Members pf
the committee, you have before you for your con-
sideration, subsection 6.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman. |
move that when this committee does arise and
report after having under consideration Section
11, subsection 6, that it recommend the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: This section is
essentially the same as Section 35 in our present
Constitution. At the request of the Local Govern-
ment Committee, the word, “community”, has
been removed and the last phrase, “nor to any
denominational or sectarian institution or associ-
ation”, we felt would be corrected by adding the
word, “religious’, on line 10, so that it would read,
“No appropriation shall be made for religious,
charitable, industrial, educational or benevolent
purposes”. Now, this next portion reads, “pur-
poses to any individual-private individual,
private association, or private corporation not
under control of the state.” It was the feeling of the
committee that it could conceivably be that we
could run into problems in that as the old section
read “corporation” and, if we're talking about
municipal corporations, it would--we would pos-
sibly get into trouble there, where we would be re-
appropriating federal money to a city or town. And
the same thinking was followed in relation to com-
munity. And so, we-that portion of it was stricken
from the proposal as is. We feel that it essentialy
rules-brings in the things that we want in this
particular section and yet has the flexibility tp
alow for the things that have probably been done
in the last few years but not contested. Thank you.
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CHAIRMAN GRAYBILL: Members of
the committee.
Mr. Foster.

DELEGATE FOSTER: Mr. Chairman,
fellow delegates. | move that this section be
deleted.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: Mr. Chairman. It
is my view that the legislative body of this state
must be responsible for the distribution and
taxation of funds. And I feel it's entirely inappro-
priate to state in the Constitution, in this
particular case, how these funds shall be
distributed. | feel that with the changing times,
the Legislature should have the opportunity of
stating how the taxes shall be spent. And if we, as
a body here, try to delineate where the funds will
be spent and where they will not be spent, we are in
a sense tying the hands of the Legislature in a way
that we should not tie them, in my opinion. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. You
have before you the motion of Delegate Foster to

amend [sub] Section 6 by deleting it. So many as
shall be in favor of that motion, please say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
shall be opposed, please say No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have

it and so ordered. We're now back on the basic sub-
section 6.

Mr. Arbanas.

DELEGATE ARBANAS: Would Delegate
Nutting yield for a question, please?

CHAIRMAN GRAYBILL: Delegate Nut-
ting.

DELEGATE NUTTING: Yes.

DELEGATE ARBANAS: |Ifound in your
explanation some of the information that |
wanted kind of unsaid. Would you kind of give me
a list of the things that are implied by the deletion
of “community”? What's opened up by this
exclusion?

DELEGATE NUTTING: The problem
here is that we were feeling mainly about cities,

and it was also involved unincorporated towns;
and that was our main reason for removing the
“community” in that we find that numerous
instances where funds bypass the Legislature.
Actually, they have to go through and be reappro-
priated, but essentially the money is from federal
direct to communities. And we feel that there is
definite trend in this manner and that it would, in
effect, rule out the fact that the Legislature could
(Inaudible) merely pass these funds through by
appropriation, which could become necessary in
the future; and for that reason, this “community”
word was taken out. Does that answer your
guestion?

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Would Delegate Nut-
ting yield to a question?

DELEGATE NUTTING: Yes.

DELEGATE BERG: I note that you have
inserted the word “private”, with reference to
individuals, corporations and associations, and
although 1 think you made some explanation of
that in your early remarks, | should like further
explanation as to why you distinguish between a
public and a private corporation or a public
association and a private association.

CHAIRMAN GRAYBILL: Mr. Berg, hold
your mike down and we'll hear you better.

DELEGATE BERG: | would like you to
distinguish, if you can, between why you do
distinguish between public and private corpora-
tions by this addition.

DELEGATE NUTTING: The feeling is
that we were thinking more of city charters and
that sort of thing as public corporations. While we
do not feel that a Legislature-that an appropria-
tion rather-should be made for the definite bene-
fit of a private sector--of the-citizenry, whether it
be individual, an association or a corporation. We
felt that that was a justifiable distinction.

CHAIRMAN GRAYBILL: Mr. Berg.

DELEGATE BERG: Would you yield to a
further question?

DELEGATE NUTTING: Yes.

DELEGATE BERG: Perhaps this is just
dealing with words, but | don't understand the
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distinction between an individual and a private
individual,

DELEGATE NUTTING: Theyre really—
those are not my words but that was the decision
as it came out of the majority-the committee
report.

DELEGATE BERG: One more.

DELEGATE NUTTING: | would defer to,
I believe, Mr. Harper-l think. | can't really
remember just whose words those are but |
would...

DELEGATE BERG: Is it the purpose of
the committee to permit expenditures or to permit
appropriations for, for instance, a religious, quasi-
public corporation?

CHAIRMAN GRAYBILL: Hold thatmike
down, Mr. Berg.

DELEGATE BERG: A religious, quasi-
corporation. Public corporation.

DELEGATE NUTTING: It is not the
intent of the committee to allow that, no.

CHAIRMAN GRAYBILL: Mr. Joyce.

DELEGATE JOYCE: Would Delegate
Nutting please yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting.
DELEGATE NUTTING: Yes, | would.

DELEGATE JOYCE: Did your committee
consider that maybe this section is making uncon-
stitutional pur present welfare laws? And I'll get to
the point. Say, we read the section this way: “No
appropriation shall be made for benevolent
purposes to any private individual.” Was it the
intent that if that were construed as violating the
welfare laws that we have on the books-would
that be the intent of the committee?

DELEGATE NUTTING: No, it was not
the intent. The Section 35 is, under the wording, is
much more stringent. And we had hoped that we
could accomplish by this section-let's say, for
instance, the foster home situation, in which the
payments actually go to the welfare; they finish up
with the welfare beneficiate. And it was ourintent
to try to write this section so that it would not
preclude that sort of situation.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. Chairman.
Would Delegate Nutting yield to a question?

CHAIRMAN GRAYBILL: Delegate Nut-
ting.

DELEGATE NUTTING: Yes.

DELEGATE MONROE: I'm wondering if
you could help me on this. During our last Legisla-
tive Session in 1971, | understand that there was a
bill having to do with group homes, that they
might be set up; but no appropriations were made
at that time. Now, I'm not under the understand-
ing that those were under the control of the state.
Let's say a group home was set up in a particular
community; it was done as a receiving home gr a
foster home gr what have you but they call it a
group home. But it was just maybe a city or a
county or what have you, but it really wasn't
under the control of the state. Would your pro-
vision here prohibit any funds-let's say theLegis-
lature, in the future, might want to fund a group
home in that particular area; would this prohibit
that?

DELEGATE NUTTING: We had hoped
that we had so worded it in the new subsection
that it would not be as restrictive in that-on those
particular measures as Section 35 of the old Con-
stitution. We hoped that the wording, as it would
now be interpreted, would allow that, yes.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: As the old Con-
stitution is worded, would you declare that action
by the 1971 Legislature unconstitutional in setting
up-or if they had appropriated funds, 1 should
say--would you, since that was not under the
control of the state-a group home in a commun-
ity, for example--would you consider that uncon-
stitutional, if they had appropriated some funds?

DELEGATE NUTTING: We had consid-
erable difference of opinion in the committee, as
some of us assumed that as long as the appropria-
tion was under the control of the state, that then
you had the...then you were within the conditions
of our old measures. Some said that it was not and
that by changing it to our present wording, that
we would arrive at that conclusion. However, we
did not have unanimity in the committee on that
interpretation.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.



662 MONTANA CONSTITUTIONAL CONVENTION

DELEGATE ROBINSON: Yes, Mr. Chair-
man. | would like to point out to Mr. Monroe
the 1971 act passed by the Legislature, the youth
guidance home. These homes were n o t unde
direcl control of the state. but money was not
appropriated to them directly. Money was appro-
priated to the Department of Institutions, which is
under direct control of the state, and then the
Department of Institutions can do with the money
as they see fit.

CHAIRMAN GRAYBILL: Mr. Drum.

DELEGATE DRUM: Mr. Charman. |
would like to amend Section 11, subsection 6, to
read at the end, after the complete wording,
“without @ two-thirds vote of the members of each
house of the legidative assembly.” Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Dyrum.
You'll have to send that in writing to the rostrum.

DELEGATE DRUM: The reason | suggest
this amendment is that the State Lands Depart-
ment is now cataloging all of the state lands which
have a recreational value. Ay iime goes on, this
department is going to locate the areas that really
have i1 recreation potential to, not only the people
in this state, but to people who wish to visit our
state as tourists. Now, the State of Kentucky some
vears ago has taken a posture or a position as a
state, where they will build such things, such
recreational areas, such as campgrounds, such as
ski area-anything that is on the state-owned
land that has a recreation potential: the state will
go ahead, appropriate money, put a facility on it,
and then they will turn around and lease it to
someone in private enterprise who wishesg to
develop-further develop the potential and man-
age the thing. The state then receives a rental or a
percentage of the income of this facility. Now, I'm
not suggesting today that we should move in this
area immediately, but | think at some point down
the road, the state may find itselfin the position of
being able to capitalize on some of these state
lands that are owned by the people of the state,
and may bring some tax relief to the taxpayer of
the state by creating a greater income to the school
trust fund in this manner. So | think if we could
leave it in the hands of the Legislature, but make it
a pretty firm vote, two-thirds vote, it may give
more permissiveness and more latitude of
movement for the development of our state in the
years ahead. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, |
wondered if Ielegate Drum would yield to a
question.

CHAIRMAN GRAYBILL: Mr. Drum.

DELEGATE DRUM: Yes.

DELEGATE BATES: Mr. Drum, in this
regard of this type of development, would it not be
under the control of the state and under the Legis-
lature, and could this be done under the present
situation?

DELEGATE DRUM: Well, this is the
thing that bothered me a hittle bit, Miss Bates, that
under the control if it were to be leased-assume,
for a minute that the Big Sky development is going
to be of benefit to Montana; make that assump-
tion-second, make the assumption that all of the
land that is going to be used over there would be
state ]and. Then the third assumption | would like
you to make is that if the state were to come up
with g certain amount of money, that there may bc
some [ederal matching money that would make it
real desirable to develop that entire area. Now the
state probably is not going to want to manage this
thing, not going to want to run it, but they're going
to want to know that they’re going to get a million
dollars a year income from that property on
some basis. But the control of that is not going to
be in the hands of the state; it may be in the hands
of professionals who lease it and manage it on
some long-term basis. And | foresee this type of
thing happening down the road. | don’t think-I
may not live long enough or be around long enough
to see it happen, but at some point in the future,
Montana-and | think you all will agree with me—
has such a potential, a huge potential that at some
point in the future may be tapped for summertime
use by people in other parts of the country. And it
may be one of the real forms of tax relief that we
someday get by bringing this money in, and not
bringing the school children or the old folks along
with them. But | would say, to answer your
qguestion, Mrs. Bates. that the control as is stated
in this-the control of management would not be
in the hands of the state. And it might be kind of a
cumbersome word, and | think the two-thirds vote
may eliminate the cumbersomeness of that
phrase.

CHAIRMAN GRAYBILL: Mr. Habe-
dank.
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DELEGATE HABEDANK: Mr. Chair-
man. | would appreciate having that amendment
read. I'm not quite following al the conversation.

CHAIRMAN GRAYBILL: Very well,
subsection 6 reads: “No appropriation shall be
made for”, and then it lists al these things that it
can't ho made for, “not under the control of the
state” and then Mr. Drum has added, “except
upon a two-thirds vote of the members of each
house of thr legislative assembly.” S0 that, in
other words, it would have the effect of an
exception to subsection 6 that if two-thirds of the
members did, then they could appropriate money
for those other purposes.

Mr. Habedank.

DELEGATE HAREDANK: Mr. Chair-
man. | thought that was what | heard. First place,
we're dealing with a unicameral measure, which
wouldn’t leave two houses; and in the second
place, it could go bark to the thing we've
eliminated as far as congtitutional amendments is
concerned. If this is to be added, | think it should
be upon a vote of two-thirds of the members nf thr
Legislative Assembly whether one or more bodies,
s0 it's in line with what we've previously done.
And | would move that a substitute to Mr. Drum'’s
amendment to that effect.

CHAIRMAN GRAYBILL: Mr. Habedank
has moved that the language be changed {rom
two-thirds of the members of each of the houses ot
the Legislature to two-thirds of the Legislative

Assembly. Is there discussion of that issue?
Myr. Leuthold.

DELEGATE LEUTHOLD: [ just rise to
oppose the amendment. We recognize that this is a
restrictive section but | think it’s very important
that we do have it in there. and to accept this
amendment in any form, would weaken it so that
it would be almost meaningless. Therefore, |
oppose the amendment.

CHAIRMAN GRAYBILL: Mr. Burk-
hardt.

DELEGATE BURKHARDT: In speak-
ing to his amendment, Mr. Drum was using the
illustration of recreational use of our land. There
already is the authority for that kind of manage-
ment of state lands. We spent quite a bit of time
discussing this in our public lands section of the
Education.

CHAIRMAN GRAYBILL: Mr. Burk-

hardt, just a minute, maybe you misunderstood
me. I think we must put Mr. Habedank’s
amendment unless there is objection. You're not
speaking to the two-thirds of the—

DELEGATE BURKHARDT: Well, it
seems (o me that the foree of the argument {for the
amendment and the correction of the amend-
ment—or rather the reamendment—is velated to
the material that Mr. Drum presented. [ wanted
that clartfied before we made some kind of a vote
on the wrong issue,

CHAIRMAN GRAYBILL: All right. Pro-
ceed.

DELEGATE BURKHARDT: It scems to
me that we already have this kind of authority in
the state lands board and they're using a muiltiple
use theory based on the principle that the hest
mcome may be derived by the development of the
resource. And that T submit to you that this motion
that he makes may still be desirable, though |
would not support it personally, but it has nothing
to do with freeing us up for recreational use of our
resource.

CHAIRMAN GRAYBILL: Mr. Drum.

DELEGATE DRUM: Mr. Chairman. The
authority | think that Mr. Burkhardt refers to is a
bill which | was one of the authors of in the 1967
Legislature, which permits 2! percent of the
income from the school trust fund t¢ he used by the
land board to assist in funding thedevelopment of
these state lands. And i t  has been pretty well
agreed that this hag been good legislation: it is
working well and | think your ¢committee heard
considerable testimony on it. However, | don’t
believe it attacks the principle of the situation wc
have here. The previous legislation allows the
state to act as a good landlord of its lands. Ii' a
person is leasing state land and says, “I want to
drill a wedl on state lands which will increase the
value of that land”, will the state participate? The
state can go participate in the drilling of the wel.
Hut | think the thing that | am addressing my
commentsg to, is the possibility in the futurp! that
there may be such things as ski runs or big
recreation areas which people would ¢ome in and
lease on a very satisfactory return basis to the
school fund program. and the state would not
necessarily be involved in the actual control gr
management. Hut | think it refers jtself to the
amount of funds available and the principle gf
releasing that control and funding it without the
control.
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CHAIRMAN GRAYBILL: Mr. Wilson.

DELEGATE WILSON: Mr. Chairman.
Would Mr. Drum yield to a question’!

CHAIRMAN GRAYBILL: Mr. Drum,
DELEGATE DRUM: Mr. Wilson.

DELEGATE WILSON: 1 take it vou are
assuming that the present Section 11 precludes
what vou're talking about?

DELEGATE DRUM: Mr. Wilson, | feg]
that it does, ves, it says unless it were amended by
the people or unless the Constitution were
amended. It says, “No appropriation shall be

made’, and when you say “No”, that's pretty all-
inclusive.

DELEGATE WILSON: Mr. Drum. Mr.
Chairman, would Mr. Drum yield to another
question’!

DELEGATE DRUM: Yes, Mr. Wilson.

DELEGATE WILSON: Under vyour
amendment, don’'t you think that you’'rechanging
the intent of the Section 1 17

DELEGATE DRUM: | think, Mr. Chair-
man, Mr. Wilson, the intent of Section 11 that the
state will never, ever become involved in the
development of any private investment, even if it
is on state-owned property or on government
property; and | think that if we can leave this
judgment to the Legislature with a good affirma-
tive two-thirds vote, | think we are giving a little
latitude to the legislatures of the future. But |
think if Mr. Huntley or the Big Sky people had
come out in our hypothetical case, whether you
agree with it or not, there will be more people of
that type who may offer an opportunity for
Montana to get tax relief through this type of
money. If it is left the way it is, the Supreme Court,
the state Legislature and everything else is just
going to say, “Sorry, we can't work with you,” and
the state land board is liable to say, “We sure
would like to work with you, but there’'s no possible
way we can do it.” And what I'm saying is have
faith in the Legislature, at least two-thirds of them,
make the right decision.

CHAIRMAN GRAYBILL: Mr. Wilson,
will you use Mr. Skari’s mike please. Just come
around the desk there. Your mike picks up the
radio station. Let’'s just-(Laughter)

Mr. Wilson.

DELEGATE WILSON: Mr. Chairman.
Fellow delegates. | think the intent of this thing is
pretty well spelled out, and that if Mr. Drum wants
to include this in another section, then | think this
would probably be appropriate. But | think that
we as delegates, should take a pretty good look at
what we’'re doing here and the intent of this
section that we’'re talking about, give it due
consideration.

CHAIRMAN GRAYBILL: Mr. Habedank.

DELEGATE HABEDANK: Mr. Chair-
man. | would like to explain the effect of my
amendment. | am not in favor of Mr. Drum’s
amendment in the first place, but if it does pass, |
think it should refer to the Legislative Assembly in
a unicameral measure rather than in both houses.
| would call to your attention that if his amend-
ment goes through, one of the colleges in which
I'm very much in sympathy, Rocky Mountain
College, could receive an appropriation upon a
vote of two-thirds of the Legislature; Carroll
College could receive an appropriation upon a two-
thirds vote of the Legislature; and | really don’t
think that this is what we have in mind in
enacting a two-thirds vote of the Legislative
Assembly. So for that reason, | oppose the entire
proposition. But if we do accept that item, then |
think my amendment is in order.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President. |
rise in favor of Mr. Drum’'s motion. | don't know
what-1 don't have a crystal ball and | can't read
what’s going to happen in the future-but | notice
the relationship that the federal government has
with the State of Montana, and the State of Mon-
tana has with a number of private corporations.
For example, OEO funds nationally come to the
State of Montana, let's say in a block grant and
then, in turn, this money is contracted out to differ-
ent private corporations in many of the different
communities around the State of Montana, and
those are federal funds, of course. But who's to say
if something like this isn’t going to happen in
maybe other areas, rehahilitative other than
social service, recreational or what have you, in
the future? And | would hate to see something
restrictive like this where it says no appropriation
can be made. I'm in favor of Mr. Drum’'s amend-
ment that says upon two-thirds vote of the Legis-
lative Assembly. | would hate to see anything
restrictive where some very positive things might
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come about in the future of Montana with gtate-
appropriated funds.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman. |
think the committee had one thing in mind, that
was, WE were writing this section on bills. We'pe
now dealing with the section on appropriation
bills. We have just completed writing the section
that tells how general appropriation bills must be
set up and that no other appropriation bill should
contain more than one subject, and so forth. We
are now continuing in a separate paragraph on
appropriations. | think this is the point we want to
stress. Now, the issue is, shoulc lany appropriation
be made by the state Legislature to any private
person or agency of any type not under the control
of the state. That was the issue as we saw it. We
tried to use words that would pretty well hedge
that in but that’s the issue. Should an appropria-
tion be made by the state Legislature out of tax
moneys to any agency or person not under the
control of the state’! In other words, that appro-
priation ought to go for state agencies. It may be
very commendable, for example, it may be a very
worthwhile person, a very worthwhile private
corporation with a good deal that might even
make something for the state. but should the state.
should the Legislature, ever be in the business of
making appropriations to anything other than
public agencies? That’s the question as we saw it.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman.
Would Mr. Harper yield to a question’!

CHAIRMAN GRAYBILL: Mr. Harper.
DELEGATE HARPER: Yes, 1’11 yield.

DELEGATE ARONOW: Mr. Harper, if
this is what you had in mind, why did you change
the language of existing Section 35 of the present
Constitution which has been interpreted by the
courts and apparently these matching funds have
been utilized and all these things have been done:’

DELEGATE HARPER: Mr. Aronow, Mr.
Chairman. Mr. Aronow, the committee, as Mr.
Nutting said, did discuss that. The Local Govern-
ment Committee came and said as they read this,
there might in the future be some misunderstand-
ing of the word “community,” also the word
“corporation.” in the sense that it may be a
municipal corporation gr some kind of local

community that was, in fact, government; and
therefore state might f{ind this interpretation.
Though you are correct as we discovered that that
kind of misinterpretation had never been applied
in the past. And so, it was on this basis that we
were trying to find some kind of suitable wording
to retain the original intent of Section 35 of Article
V and then to meet one other objection which per-
haps we have not met, that actually the way
present Section 35 reads, it almost implies
that an appropriation has to go to some person or
corporation or community under absolute control
of the state. You notice we took out the word
“absolute”. We could not imagine what person or
corporation might fit in that term. although
legally, maybe we did not improve it. This was our
line of reasening, Mr. Aronow, and other members
of the commitiee might want to comment further.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Harper. |
notice that under the annotations to Section 35,
that a great deal of leeway has been made by the
courts, like seed grain contracts, other things, and
when you change the language of the section, then
you leave it wide open for additional interpreta-
tions to be made by the Supreme Court. If you
adopt the existing language, you also adopt the
existing body of law interpreting that section, and
I would think it would be the part of wisdom and
safety to utilize the language that’s been inter-
preted, that we know what it means, that we’ve
been able to live with, we’ve been able to accom-
plish the things that we want to accomplish and
change for changes’ sake doesn’t appeal to me. In
other words, | don’t like to take off in the bright
blue yonder without a compass and not know
where I'm going or where I've been. And if it’s
just-if this is all that the committee tried, | recom-
mend and | think I'll make a motion in substitution
of all other motions, to substitute the language of
the existing Constitution in Section 35 for the
language appearing in the section under dis-
cussion.

CHAIRMAN GRAYBILL: Subsection 35
of what article? Mr. Aronow.

DELEGATE ARONOW: Article V.

CHAIRMAN GRAYBILL: AIll right. The
18sue is now on the substitute motion of Mr.
Aronow that we substitute for the language in
subsection 6, the existing Section 35 of ArticleV of
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the Constitution.
Mr. Brown.

DELEGATE BROWN: Mr. President. |
rise in supportof Mr. Drum’'s amendment. | wasn't
for Mr. Foster's move to delete this article. J'ye sat
here for several days now and might as well give
my philosophy. | think that this body has turned
into a legislative and rulemaking convention.
We're showing our distrust of the Legidature like
they did in 18%99.1 can see where future genera-
tions may want to appropriate money to private
hospitals or join in with funds like the Ford
Foundation {pr private research, for education gy
other purposes. As far gs aid to parochia schools,
that can be covered under the Kill of Rights py
under the educational provision. This is complete-
ly restrictive. We're trying to legislate for the
future. It should be deleted, but Mr. Thum’s
amendment is better than nothing, so | rise in
support thereof.

CHAIRMAN GRAYBILL: Mr. Toole,

DELEGATE TOOLE: Mr. President. | was
out of the room and this may have been
mentioned, maybe not, but under the Section 4—
Section 6—such events as the Olympic Games and
similar events could not be held in Montana, the
way they’'re now being financed.

CHAIRMAN GRAYBILL: Very well. The
1ssue before you is Mr. Aronow’s substitute motion
that existing-that the majority reports subsec-
tion 6 to Section 11 he deleted—and that Section 35
of Article V of the present Constitution be placed
there in place of it. For what purpose do you rise,
Mr. McNeil’!

DELEGATE McNEIL: To ask for a roll

call vote and ask for the necessary seconds.
(Seconds rise)

CHAIRMAN GRAYBILL: All right. Well
have a roll call vote. So many as are in favor of Mr.
Aronow’s substitute motion, please indicate Aye
on the voting machines and o many as are
opposed, indicate No. All thedelegatesvoted? Any
delegate wish to change his vote? Please take the
roll call.

Aasheim.. s . Nay
Anderson, J. ... . . L Ave
Anderson, 0.. Nay
Arbanas Nay
ATNESS .. Ave
Aronow ... Aye

AYtZ oo CAye
AsSK .o Nay
Babcock ............. Aye
Barnard ........... ... ..l Ay ¢
Bates ... Nay
Belecher oo N ay
Berg oo Avye
Berthelson oo CAvye
Blaylock ... Nay
Blend........ .. Aye
Bowman ............ ... oL Nay
Brazier ... Aye
Brown ... Nay
Bughee ... N ay
Burkhardt ..o Nay
(o 1 ¢ WP Aye
Campbell ... ... o Nay
Cate v Nay
Champoux ..., Nay
Choate ... oo e Nay
COMOVEL vt ittt e et i Aye
CroSS v Nay
Dahood ... oo Nay
DaAVIS. ittt Aye
Delaney ........ ... ... oo DAy e
Driscoll ............. ... ..., Absent
Prum ... o Nay
ek oo Nay
Erdmann ... Nay
Eskildsen ..o CAve
Eiehart .o Nay
Felt .. Nay
FOSLEN vttt Nay
Fuvlong ... .. Aye
Garlington ... LAyve
Chairman  Graybill. ................... Nay
Gysler ........ e Absent
Habedank ..., Nay
Hanson, R.S........................... .Aye
Hanson, R. ........... .. ... it N ay
Harbaugh ............................ Nay
Harlow ..o N ay
Harper ... N ay
Harrington ...t Nay
Hebhiker -+ Nay
Holland. ........................... .Absent
Jacobsen ... Aye
JaMEeS. . i Aye
JohmSon . ..o Aye
JOyee Aye
Kamhoot oot .Aye
Kelleher ...........ccoiiiiiiiiin... .Absent
Leuthold ... CAye
Loendorf .. ..o Nay

Lorello. oo Nay
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Mahoney ........ ... ... .. ... . Aye
Mansfield .......... ...t Ave
Martin ......... . Nay
MceCarvel oo Nay
McDonough ..o Nay
McKeon .o Nay
McNeil ... ... .LAve
Melvin. ... .o L. Aye
Monroe ... Nay
MUFTAY .. et Aye
Noble ... Nay
NULEING - .Aye
PayNe ..o Aye
Pembertomn oo Nay
Rebal ... CAye
Reichert ..o Nay
RODINSON v Nay
Roeder oo ooi Nay
Rollins ..., Nay
Romney ... CAye
Ry o JAye
Seanin v i e N ay
Sehiltz oo ve e R Ay(}
Sl IUS Nay
SHTON oo Nay
Skarl «oooi Nay
Sparks. ... oo Absent
SPEET oo Nay
Studer «oov Aye
Sullivan ........ ..o o Nay
Swanberg. ... Nay
Toole oo . Aye
Van Buskivk ..o Nay
Vermiilion «voviinii i Aye
Wagner . ..o Nay
Ward ... CAve
Warden ... Nay
Wilson ... Ave
Woodmansey ..................... Excused

CLERK HANSON: Mr. Charman. 40 dele-
gates voting Aye, 54 voting No.

CHAIRMAN GRAYBILL: 54 delegates
having voted No and only 40 voting Aye, the
motion fails. We're now on Mr. Habedank’s motion
that the language be changed to say “two-thirds of
the legisative assembly” instead of “two-thirds of
each house of the legislative assembly.” Is there
further discussion on that subamendment?

Mr. Ask.

DELEGATE ASK: Mr. Chairman. | was
on a Local Government Committee and we went to
the Legislative Committee and requested that the

13 b bR M
word “‘community”, be stricken from the old
section. And the reason for that was that we were
concerned about revenue.

CHAIRMAN GRAYBILL: My Ask, |
don’t mind you discussing that but we're only
discussing whether it should say “two-thirds of
the legislative agsembly” or “two-thirds of each
house of the legislative assembly.” Now. if your
discussion is germane to that, okay, but I'm going
to dispose of that motion next if | can.

DELEGATE ASK: | was going to go into
that but I will pass the other.

CHAIRMAN GRAYBILL: All right.

DELEGATE ASK: I'm opposed to thr
amendment to alow two-thirds of the Legislature
to allow appropriations for this item. | think, by
doing that, we're opening up this entire Section tg
appropriations for religious, charitable, industrial
development. | don't think that was thr intent gf
the members of the originad Constitution, and it's
certainly not the intent of the commitiee. And |
don't think it's the intent of this body here to open
this. If we're going to do anything, we ought to
leave it out. But | don’'t think we should feave it to
two-thirds vote of the Legislature, because you're
saying you can’'t do it yet you can do it. And | don't
think this should he done in this particular ¢gse.

CHAIRMAN GRAYBILL: Mr. Dyum,

DELEGATE DRUM: | wqguldlike to
address some comments to Mr. Habedank’s
amendment. | helieve, really, we would do the
right thing if wc would give permissive language
to this section. | think we should make it very
difficult for it to happen and | think il we say two-
thirds of the Legislative Assembly that, we are-if
there are two houses, then a total vote, it could be
construed, as one house being all for it and they
may override the other house. | think it should be
two-thirds vote of each assembly and it makes it
that much more difficult. But to Mr. Ask, | would
say that Mr. Brown | believe has satisfied me that
the Bill of Rights and the Educational Article is
going to contain adequate protection that this is
not going to be used by Rocky Mountain College.
Thank you.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Habedank’'s amendment that the
language be two-thirds of the Legislative Agsem-
bly instead of two-thirds of each house of the
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Legislative Assembly. So many as are in favor of
that amendment say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as
opposed, say No.

DELEGATES: No.

CHAIRMAN  GRAYBILL: The Noes have
it and Mr. Habedank's amendment is defeated.
Now, we're on the basic Section 4 as amended by
Mr. Drum-subsection 6 of 11 as amended by Mr.
Drum--and his language would add the following
clause after the subsection, “without a two-thirds
vote of each house of the legislative assembly,” the
purpose being to allow you to make these
appropriations if two-thirds of each assembly
approve.

Mr. Leuthold.

DELEGATE LEUTHOLD: Mr. President,
may we have a roll call vote on that vote?

CHAIRMAN GRAYBILL: We will but |
don/t know if we're ready to vote yet.
Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman. |
want to speak a few words upon this offering of
Delegate Drum. First of all, I don't think public
lands are appropriation. There’'s no reason why
the lands cannot be leased. They are leased all the
time. Secondly, we have now a proposition where
the land could be leased or handled some way by a
two-thirds vote of the Legislature. In other words,
we have the constitutional provision and then we
let the Legislature legislate upon a constitutional
provision, when all of us are well aware that the
only people who are empowered to legislate is the
Supreme Court. (Laughter)

CHAIRMAN GRAYBILL: Mr. Drum, do
you want to close?

DELEGATE DRUM: (Inaudible)...on my
amendment, and | would like to say to Mr.
Romney, as you get into the finance section or the
proposal from the Finance Committee, you will see
that some of this permissiveness is allowed as a
result of the unanimous vote of our committee.
However, to write something in stone which looks
like it may be such a good opportunity for the State

of Montana to achieve some tax relief and more
usage of gur lands, I hope that you would give a
little more latitude to your wisdom. The fact that
the state owns the land does not make it overly
attractive to some folks who may wish to invest.
There are federal funds; there are foundation
funds; and if money can be matched by the state to
develop some of these projects, it could make it
much more attractive to the development pro-
gram. Thank you. Mr. Chairman.

CHAIRMAN GRAYBILL: Very well. The
issue is on Mr. Drum’s amendment to subsection 6
of Section 11. The amendment would add “that no
appropriation could be made for these purposes
not under the control of the state without a two-
thirds vote of each house.of the legislative
assembly.” We're going to have a roll call vote. So
many as gre in favor please vote Aye on the voting
machine. So many as are opposed please vote No.
Has every delegate voted? Does any delegate wish
to change his vote? Please take the roll call.

Aasheim ............. ... i Nay
Anderson, J..... ..o Nay
Anderson, 0. .............. ... ........ Nay
Arbanas ... . Ave
ATTIESS . oot vttt Nay
Aronow ... Nay
Artz ... ..Aye
ASK Lo Nay
Babcock ... Nay
Barnard .............. .. ..., Nay
Bates.. ... Nay
Belcher ... . Nay
Berg ... Nay
Berthelson ............. ... ...l Nay
Blaylock ...l Nay
Blend ..........................oL Nay
Bowman ............. .. ... ... Nay
Brazier .............. i, Nay
Brown .......ooooiiiiiiii . Aye
Bughee ...l .. Aye
Burkhardt ........................ Absent
Cain ... Nay
Campbell ........... ... ... ..., Nay
Cate .. oo .. Absent
Champoux ............ ... Nay
Choate ..............ccoviiiiiinnn. JAye
COnover .....oooviuiiiiiiiiin. Nay
Cr0SS oot Nay
Dahood ... ... i Aye
DaVIS Nay
Delaney ... Nay
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Driscoll ........cccviviiiii, .Absent
Drrum .o Aye
Bk Aye
Erdmann ...ooveieneii Nay
Eskildsen ...t Nay
Etehart . oo _Aye
Felt oo Nay
Foster ... ..Aye
Furlong .......cooooviiiiii Nay
Garlington ... Nay
Graybill ... Nay
Gyder ..o Nay
Habedank ............................ Nay
Hanson, RS.........ooo it Nay
Hanson, R. ........ .. ..o it Nay
Harbaugh ......................e. .. Aye
Harlow oo Nay
Harper ... Nay
Harrington ........................ .Absent
Heliker ... .Aye
Holland. ............................ Absent
Jacobsen ...l Nay
James ... Nay
Johnson ... Nay
JOYCE « ot Nay
Kamhoot ............. ..o, Nay
Kelleher .. .....civiiiiiiiiiiiiiiinia Aye
Leuthold .........coooiiiiiii, Nay
Toendorf ... Nay
Lorello. . vouve e Aye
Mahoney ...........ciiiiiiiiiiiin.n. Nay
Mansfield .................. ... ... Nay
Martin ... Nay
McCarvel ... Aye
McDonough ..o Nay
McKeon......ooviiiiiiiiieaieiin. Absent
McNeil ... Nay
Melvin ... Nay
MONIOB.. ot .. Aye
MUITAY oo .. Aye
Noble ... Nay
NUtting «.....ooieii Nay
Payne ....... ..o Nay
Pemberton ............................ Nay
Rebal ... Nay
Reichert ..., Nay
Robinson .......... ...l Nay
Roeder oo Nay
Rollins. ... Nay
Romney ..o Nay
RYOO i . Aye
Scanlin.. ... .. Aye
Schiltz ..o Aye
SI0ELTUS . v v e ettt e e e Aye
(538171 0 Nay

Skari ... Nay
Sparks. ... Absent
SPEEY e Nay
Studer ... .. Aye
Sullivan ... .Aye
Swanberg ...ooooiii Aye
Toole oo .. Aye
Van Buskirk .......................... . Aye
Vermillion oot Nay
Wagner.. .. ... Nay
Ward ... Nay
Warden ...t Nay
Wilson ... Nay
Woodmansey .................ee... .Absent

CLERK HANSON: Mr. President, 26 dele-
gates voting Aye, 66 voting No.

CHAIRMAN GRAYBILL: 66 delegates
having voted No, the amendment fails. We're now
on subsection 6 of Section 11 which reads as the
majority report shows on page 6. Very well.
Members of the committee, you have before you
subsection 6 of Section 11 on the motion of Mr.
Nutting that when this committee does arise and
report, this same shall have been adopted. We'll
use the voting machines, a roll call having been
called for. All those in favor of the majority report
subsection 6, vote Aye-and opposed vote No. Use
the voting machines. There was a roll cal called
for. The roll call was called for by Mr. Leuthold.
(Inaudible) Have al the delegates voted? Any-
body wish to change their vote? Very well, take the
roll cdl.

Aashelm . ... Aye
Anderson,d........ ...l Ave
Anderson, O.............cccviiiiinnn.. Aye
Arbanas ........... ... i, .Absent
ATTIESS . et e Aye
AFONOW .ot Aye
Artz oo . Aye
ASK . Aye
Babcock.. ...l .. Aye
Barnard.. ........................... .. Aye
Bates ... Aye
Belcher .. ... ... ... .. ... ... ..... L Aye
Berg . e Aye
Berthelson ... Aye
Blaylock ... ..o Aye
Blend .. ... . Aye
Bowman......cocoiiiiiiiiiaens. Aye
Brazier ... Nay
Brown ..ot Nay
Bugbee ... ... ... . .. Aye
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Burkhardt ..o .Ave
CaN oo Aye
Campbell ..o Aye
Cate vovir Aye
Champoux «oveeeeireeiiiiaeennns Aye
Choate v ot ittt sttt nneans Nzly
CONOVET +evviie e Aye
Cr0SS vttt Aye
Dahood «ovviiiii Nay
Davis covei Aye
Delaney .ovviiiiiiiiii i Aye
Driscoll oo Absent
Drum ..o Nay
ek v Ave
Erdmann «oovvevieiiiii i JAve
Eskildsen .ooovvvviiiiiiiiii i Nay
Btchart covnei e Nay
Fet o Nay
Foster ..o Nay
Fulong «...oovvvvveiiiiiiiiii Nay
Garlington ...t CAve
Gravbill (... .Aye
Gysler oo Aye
Habedank «vvvvvriiiiiiiiiiieens, CAye
Hanson, RS........oooiiiiiii o, .Aye
Hanson. R, .o CAve
Harbaugh «.ooovveei Aye
Harlow «ovvviiiiiiiieen .Ave
Harper... ... .. Avye
Harrington .....ooovviiiiiiiinnnn. Nay
Heiker ... -Aye
Holand ..., Nay
Jacobsen ... JAye
James ... Aye
JohnNson ... Aye
Joyce.. . Nay
Kamhoot «ovevveiii i Aye
Kelleher covveiiniii i it Nay
Leuthold ...ovvvviiii e .Aye
Loendorf ... ... ... ... ... . Aye
Lorelo oo Aye
Mahoney ........oovvviiiiiiiinnnnnn. Aye
Mandidd .............ccoiiiiinL L, Aye
Matin ..o A‘ye
MeCarvel covviiiii i ei e R Aye
McDonough - oo vvvvvviin Aye
McKeon cvvviiiiiii i Nay
MENeil .o . Aye
Mavin ... .Aye
MONroe .....ovniii Nay
MUIray ..o Nay
Noble.....oo Ay ¢
Nutting .. ..o i Avye
Payne ......ooooovviiiiiiiiiiiii. Aye
Pemberton .....coovvvviiiiiiiiiiinn... Aye

Rebal ... .. oo Aye
Reichert oo Aye
RODInSON cvriiiiiiiii i iiieienennn, Ave
Roeder ..o Aye
Rolling «vvviii i e i i CAve
Romney ..o CAve
Ryge o Aye
1z Be 1 3 ¢ B Aye
Schiltz cove Aye
SAEUS oo CAyve
SIMON oo JAye
o] 118 o Aye
Sparks. ... Absent
0 €3 G .. Aye
Studer .ovii e JAvye
Sullivan .....ooovii e CAve
Swanbherg ..o Nay
Toole oo ..Absent
Van Buskirk ...oovviviiii e Absent
VermillIon «veeveerriiriiirerrennnens CAye
Wagner ... . Ave
Ward ... L Aye
Warden ... o Avye
WIlon ... JAve
Woodmansey..................... ... Absent

CLERK HANSON: Mr. Charman, 7¢ dee-
gates voting Ave, 18 voting No.

CHAIRMAN GRAYBILL: 76 delegates
having voted Aye and 18 voting No, subsection 6
is approved. We will recess at this time, but |
wanted to point out that when we start this
afternoon, we will gat on 11(2), which was
passed until 1:00 p.m. Section 11, subsection 2.

Mr. Eskildsen.

DELEGATE ESKILDSEN: I move the
Committee of the Whole sand in recess until 1:00
p.m. this day.

CHAIRMAN GRAYBILL: (Inaudible)

that the Committee of the Whole stand in recess
until 1:00 p.m. All in favor say Aye

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
(No response)

CHAIRMAN GRAYBILL: So ordered.

(Convention recessed at 12:00 noon—recon-
vened a 1:.05 p.m.)
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CHAIRMAN GRAYBILL: The Conven-
tion will be in session. Very well, the committee
will be in order. We will proceed with subsection 2
of Section 11. Will the clerk please read subsection
2, as amended?

CLERK HANSON: “Subsection 2: On any
vote which advances or changes the status oy
substance of a bill, resolution, oy rule the vote of
each member must be recorded and entered upon
the journal.”

CHAIRMAN GRAYBILL: Now, to that
subsection with the amendment, which was Mr.
Aronow’s amendment to say, “and entered upon
the journal”-to that subsection we have Mr.
Harper's amendment “that on the request of’ any
member”, and we have Mr. Aasheim’s amend-
ment “on the request of any five members.” Now,
Mr. Aasheim isn’t here; Mr. Harper isn’t here.

CLERK HANSON: Mr. Harper is here.

CHAIRMAN  GRAYBILL: Harper is here,
yes. Mr. Aasheim isn’t here. | think the Chair will
rule that the amendment-you correct me if I'm
wrong, Mr. Murray-the Chair is going to rule
that the amendment of Mr. Aasheim, which was
adopted, pertains, but that the other two substi-
tute, or the other two amendments which were not
considered are wiped out, and ] will call on Mr.
Harper to remake his amendment, if he cares to.

Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
did you say Mr. Aronow’s or Mr. Aasheim’s had
been adopted?

CHAIRMAN GRAYBILL: Mr. Aasheim’s
has not been-no, Mr. Arcnow’s amendment has
been adopted. It added the words. “and entered on
the journal.” and Mr. Aasheim’s and your
amendments | am ruling have been wiped gut.

DELEGATE HARPER: Mr. Aasheim and
I and several members of the Legislative
Committee met over lunch time and if the Chair
will allow, Mr. Loendorf has suggested wording
for a new amendment and | would like to
withdraw mine in favor of it.

CHAIRMAN GRAYBILL: All right, your
amendment IS withdrawn. Mr. Aasheim, | wiped
your amendment out but would you like to
withdraw it?

DELEGATE AASHEIM: (Inaudible)

CHAIRMAN GRAYBILL: All right, his is
withdrawn. Both of those amendments may be
shown in the journal as withdrawn, and I'll call gn

Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Arye there any
motions pending:’

CHAIRMAN GRAYBILL: There are no
motions pending.

DELEGATE LOENDORF: Mr. Chair-
man, | would move at this time that Section 1],
subsection 2, page 23, lines 9 through 14 of the
Legislative Committee proposal be amended by
deleting the entire section and substituting in lieu
thereof the following words and punctuation:
“The vote of each member ofthe legislature and its
committees on any substantive question shall he
recorded and made public.” Mr. Chairman, shall |
deliver a copy of this to the rostrum?

CHAIRMAN GRAYBILL: Please. Page,
the man in the-did you give it-oh, all right,
never mind-thank you. All right, Mr. Loendorf’s
amendment to subsection 2 of 11 is to strike all the
language in the majority report and place therein
the language: “The vote of each member of thr
legislature and its committees on any substantive
question shall be recorded an¢ made public.”

Mr. Loendort.

DELEGATE LOENDORF: Mr. Chair-
man, may | speak on the motion’!

CHAIRMAN GRAYBILL: Yes, sir.

DELEGATE LOENDORF: Mr. Chair-
man, this motion 1sofferedin an attempt to mayhe
alleviate some of the problems which aroseregard-
ing the present Section 11, subsection 2. It does
not require that the recorded votes be entered in
the journal. It leaves that entirely to the discretion
of the Legislature. It does require that they be
recorded in some manner and made public, and it
is limited to substantive questions—does not
include procedural questions. And | think we are
all aware that substantive questions are those
that refer to subject matter only, notthe procedure
as to how something’s accomplished. The reason |
support such a proposal are these. Under the
present system about 40 percent of the votes, and
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that’s a rough estimate, are recorded in the
Legislature. A citizen who has an interest in a bhill
has no way of knowing how his particular
legislator voted on that bill. And for people
who have observed the Legislature know that
many legislators vote differently on second
reading than they do when the vote is being
recorded. And it makes me wonder when a
legislator votes one way when his vote is not
recorded and another way when his vote is
recorded and the people hack home know how he's
voting, just who he is representing. Ifhe chooses to
vote against their wishes, that’s fine, but | think
they should know that so they can takeany action
they might desire at a subsequent election. Thank
you. Mr. Chairman.

CHAIKMAN GRAYBILL: Is there dis-
cussion?
(No response)

CHAIRMAN GRAYBILL: If there is no
discussion, Mr. Loendorf, | think | will ask that
you change your motion to be that when the
committee does arise and report, after having
under consideration your proposed subsection,
that the same be adopted. Is that all right?

DELEGATE LOENDORF: | so move, Mr.
Chairman.

CHAIRMAN GRAYBILL: Very well,
members of the committee, you have before you a
new proposal on subsection 2 of Section 11 by Mr.
L.oendorf, and his motion that when this

committee does arise and report after having it
under consideration that the same shall be

adopted. So many as shall be in favor of the
motion say Aye.

DELEGATES: Aye.
CHAIRMAN GKAYBILL: Opposed, No.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it and it is adopted. Mr. Clerk, will you read sub-
section 37

CLERK HANSON: *“Subsection 3: A bill

shall hecome law upon a majority vote of the
members present.” Mr. Chairman, subsection 3.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman, |
move that when this committee does rise and

report, after having had under consideration
Section 11, subsection 3, that it recommend the
same do pass. By changing Section 2, we have
presented somewhat of a problem in Section 3, and
so as a substitute motion, | would like to amend
Section 3 to read as follows, deleting the entire
subsection 3 and, in essence, we are putting back
in the same language as is contained in our
present Constitution, and it would read: “No bill
shall become law except by a vote of the mgority
of all members present, and on final passage the
vote to be taken by the Ayes and the Noes and the
names entered on the journal.” | think this means
that the final vote would have to be entered in the
journal and the other votes would be taken care of
under Mr. Loendorf’s amendment.

CHAIRMAN GRAYBILL: Mr. Nutting,
can you tell mu the section of the Constitution
you're quoting from?

DELEGATE NUTTING: Section 24.
CHAIRMAN GRAYBILL: Of Article V?

DELEGATE NUTTING: Of Article V,
yes, sSir.

CHAIRMAN GRAYBILL: All right, Mr.
Nutting's proposal is the substitute motion of the
committee is to delete Section 11, subsection 3, in
its entirety and insert in lieu thereofthefollowing:
“No hill shall become law except by a vote of the
majority of the members present, and on final
passage the vote be taken by Ayes and Noes and
the names entered on the journal.” Is there
discussion’?

Mrs. Erdmann.

DELEGATE ERDMANN: Mr. Chairman,
| rise in opposition to this section for the reason
that at this time we do not know whether pur next
Legislature will be unicameral or bicameral. By
this language, | think it would be possible for any
bill to be passed with only 26 or 27 members of a
unicameral legislative body and | don’t consider
that enough. This wording would say “a majority
of those present and voting” and under uni-
cameral, you only need a mgjority, which would be
51 to be a quorum, and then technically, a majority
of 51 is only about 26 or so members and | do not
consider that enough people under the unicameral
system to pass a law.

CHAIRMAN GRAYBILL: Mr. Harper.



VERBATIM TRANSCRIPT, FEBRUARY 22, 1972 673

DELEGATE HARPER: Mr. Chairman,
exactly-just to follow up-I"'m not commenting
on whether it's right or not, Mrs. Erdmann’s
suggestion-the same thing would be true in a
bicameral with a Senate of 50 or with either house
with the 30,

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman, |
think it is necessary to put in “the members
present” so that 3 vote could not be prevented by
members merely staying away. That they must be
present.

CHAIRMAN GRAYBILL: Mr. Loendorf.

DELEGATE LOENDORF: Mr. Chair-
man, I'd like to add to that. | agree with Mr.
Nutting. The provision, “members present”, is
absolutely necessary. If you allow people to stay
away and give them credit for a No vote-in other
words, if you required a majority of all the
members, you require HBf members to approve
something. Assuming only 51 members are there,
2 vote against it. You have a vote of 49 in favor, 2
against, yet the measure fails.

CHAIRMAN GRAYBILL: The Chair
would like to call to the attention of the body that
the amendment proposed-thelangungeoutofthe
old Constitution-does say “a majority of all
members present”. Is there further discussion?

Mr. Champoux.

DELEGATE CHAMPOUX: For the sake
of expediency, Mr. President, perhaps it would be
wise--and by this statement | don’t mean to
indicate my support either way at this point for
either type, a unicameral or a bicameral-that we
pose our proposals in the bicameral sense and
then if there is some problem, then leave it to Style
and Drafting to change it if we go to unicamera
later on. What I'm thinking about is, what are we
going to go to in terms of the vote if we go both
ways?

CHAIRMAN GRAYBILL: Well, | don't
know if you're posing a question for the Chair, but
the language proposed and on which you are now
voting doesn’'t apply to either bicameral or
unicameral. It simply says, and I'll read it
again, “No bill shall become law except by a vote
of the majority of all members present, and on
final passage the vote be taken by Ayes and
Noes and the names entered on thejournal.” Now,

if that was in the old Constitution, it must work fpt
a bicameral system. Is there other discussion?
Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
we already have a precedent on this subject from
Proposal Number 1 where | inquired specifically
of Mr. Eichart whether it was his intention that
the two-thirds or three-fourths, or whatever the
number was, should apply to the total number of
members in two houses. and this is something that
Style and Drafting isn't going to get involved in
with that precedent unless it’s pretty closely
spelled out. so we’d better be careful about it here
now.

CHAIRMAN GRAYBILL: Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
this proposal-we are now working on the
unicameral section and this proposal is presented
as a portion of the unicameral. | presume that it
will be under discussion again, whether it will be
each house or whether it would he of total
members, but right now we are discussing
unicameral so it is presented with that idea in
mind.

CHAIRMAN GRAYBILL: Members of
the committee, you now have before you on the
motion of Mr. Nutting that when this subsection 3
of Section 1 l|-and his recommendation that when
this committee does arise and report, after having
it under consideration, that we recommend that it
he adopted. Now, so many as are in favor of
adopting subsection 3 of Section 11 as proposed in
the amendment made by Mr. Nutting:, namely
that it be the same as in Section 24, Article V, of
the present Constitution. please indicate so by
saying Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: So many as are
opposed, No.

DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it, and so ordered. Now members of the body,
before we proceed, the Chair would like to. with
your indulgence, make a short statement. We have
now, by our actions since noon, passed two more
subsections, making the total six subsections that
we've passed today. | would like to suggest to you
that it is probably becoming obvious to all of us
now that the Legislature may not be nearly as
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dilatory as some of us sometimes think, and that
mayvbe they do a pretty good job to get out of here
in 60 or 65 days. | think that we have been
accomplishing much more this morning, but |
would still like to cal to your attention that s¢ far
today, in & haf a day, we have adopted 6
subsections of 1 section; that the legislative
proposal has 16 sections; and that we have a long
way to go. We are technicaly behind the schedule
we have set for ourselves. | would like to
pleasantly suggest to you that, in listening to the
discussion, | think it is important that we still
attempt, as individual members, to keep our
discussion germane. And perhaps more impor-
tantly, | think we should look once again to the
basic committee structure under which we're
operating. When a committee brings in a report,
please consider carefully hefore amending the
committee’s report or changing the committee’s
repori. That’s the purpose of the committee
system. You gre certainly free to change it, but
please do so after thought. The point is that that
particular committee has spent at least as much
time on their issue as you have spent on yours, and
| do fee] that at times wc have made amendments
from the floor with a flick of a pen that could well
have lyeen avoided. Now, on the other hand, if you
gee something in a committee report that you
really are concerned about, and if you see it ahead
of time, you might take 1t up with the committee, or
a member of the committee separately and find out
the purpose for that, rather than debating it with
six gr eight of your colleagues for quite a while
hefore we find put the purpose. So, with thatslight
suggestion and the admonition that we've only
covered § subsections this afternoon--or today—
the Chair is going to ask the clerk to read Section
13—no, 12, | beg your pardon. Section 12.

CLERK HANSON: “Section 12, Local and
Special Legislation: The legislature may not pass
a special or local act when a general act is, or can
be made, applicable.”

CHAIRMAN GRAYBILL: Members of
the committee, you have before you Section 12 of
the Legislative Committee proposal.

Mr. Johnson.

DELEGATE JOHNSON: Mr. President, |
propose that when this committee does rise to
report they will consider Section 12 and move for
its adoption. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Johnson.

DELEGATE JOHNSON: This proposed
section is replacement for Article V of the Consti-
tution of Montana. It's a very-1 mean, Article V,
Section 26, excuse me. Section 26 is probably the
longest section in our Constitution and I'm not
going to read it. It's on page 10 ofthe yellow bound
copy of gur Constitution. | will say it has a long list
of prohibitions. It's simply a restatement of the—
our Section 12 that we're under consideration-it's
simply a statement of the last sentence of Section
26. Our committee believes that this statement
adequately covers the prohibitions set at length in
the original section. The committee wishes to
remove the long, long list of prohibitions and
partly because all these prohibitions are becoming
obsolete. You'll find in the U.S. Constitution,
Sections 8, 9 and 10 of Article I, probably in one
way or another covers all these prohibitions. In
addition, this prohibition against special and
local laws is well established in Montana and the
United States jurisprudence. As the cowboys
down in Powder River say, “inclusio unias, exlusio
ulterius.” (Laughter) 1’ve been asked for a
translation. It's a good thing | have it. “inclusion
of the one means the exclusion of the other.” Mr.
President, | move for the adoption of this
resolution.

CHAIRMAN GRAYBILL: Is there debate
on Section 1%’
(No response)

CHAIRMAN GRAYBILL: Members of
the committee, you have hefore you on the motion
of Mr. Johnson that when this committee does
arise and report, after having under consideration
Section 12 of the Legislative Article, it recommend
the same be adopted. So many as are in favor of
that motion, say Aye.

DELEGATES: Aye
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (NoO response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read Section 13, subsection
1?

CLERK HANSON: “Section 13, Veto: (1)
Every bill passed by the legislature shall be
presented to the governor for his approval and

shall become law if he neither approves nor vetoes
it within 5 days while the legislature is in session

or within 25 days after the legislature has
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adjourned.” Mr. Chairman, Section 13, subsection
L.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
instead of making the usual motion for adoption, |
will make another motion, but before | do that, it is
necessary that |1 make a brief explanation. In the
present Constitution the veto powerisembodiedin
both the Legislative and the Executive sections.
You find a very short section in Article V, Section
40, in the Legislative section, pertaining to the
veto; whereas, it is covered in Article 12 of Section
7 at much greater length in the present Constitu-
tion. It so happens that both the Executive and the
Legislative Committees considered that they were
to handle this section and both of them have
prepared provisions for it. However, because it
was unwise to debate it twice, an understanding
has been reached between the chairmen of the two
committees to the effect that the Executive
Committee has greater reliance uponthe section—
or the yes, the section-it has been decided that ifit
is satisfactory with the Convention membership,
that we should pass this and go on to the-and
take it up when the Executive Article is being
considered. However, there is one correction
which should be made in this section. In the uni-
cameral section it provides in subsection 5, “The
governor shall not have the veto power over reso-
lutions, initiative, referendum, or constitutional
amendments, and appropriations for the legis-
lature.” Inadvertently, the last phrase, quote, and
appropriations for the legislature unquote, was
omitted from the language in the bicameral sec-
tion which you will find in page 48. That phrase
should be added after the word, “amendments”,
period, on line 22. | could go along and describethe
differences between the Executive and Legisla-
tive sections as they have been prepared but I
doubt that it would be a part of wisdom if the Con-
vention decides to pass this over to the Executive
Committee. So | move, in order to determine
whether | should proceed or whether it will be
changed, I move that the veto sections of the
bicameral and unicameral Section V, Article
XIIl, be transferred to the Executive Committee’s
proposal.

CHAIRMAN GRAYBILL: Very well, Mr.
Romney has moved that Section 13 of the
Legislative Article pertaining to the veto be passed
so that the matter can be taken up as part of the
Executive Committee proposal. Any discussion?

(No response)

CHAIRMAN GRAYBILL: So many as
shall be in favor of Mr. Romney’'s motion, please
say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it's so ordered. Will the clerk now read
Section 14(1)?

CLERK SMITH: *“The governor, executive
officers, heads of state departments, judicial
officers and such other officers as may be made
subject to impeachment by law may be removed
from office upon conviction of impeachment.
Other proceedings for removal from public office
for cause may be provided by law.”

CHAIRMAN GRAYBILL: Members of
the committee, you have before you Section 14(1).
Mrs. Bates.

DELEGATE BATES: Mr. President, |
move that when this committee does rise and
report they have taken under consideration
Section 14, that they will-1 recommend do pass.
This proposal is almost identical to the original
proposal as far as impeachment is concerned. In
reading through the comments, this proposed
section of Article V, Sections 16, 17 and 18 in an
amended form. The proposed section allows the
Legislature to establish impeachment procedures.
The committee believes that the same body which
brings the charges shall not hear the case. For this
reason, the proposed section allows the Legislature
to bring the charges and provides that it should
select some other body to serve as the tribunal. The
proposed section also requires a two-thirds vote to
bring the charges and a two-thirds vote to convict.
This two-thirds vote for charges is different than
the original in the present Constitution. There it
required a majority vote. The proposed article also
allows the Legislature to establish other pro-
cedures for the removal of officers from public
office for cause. In the present Constitution the
Senate sits as the tribunal. In this case it would be
up to the Legislature to provide for a tribunal body.
And otherwise, it's identical.

CHAIRMAN GRAYBILL: Is there discus-
sion on subsection 1 of Section 147
(No response)
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CHAIRMAN GRAYBILL: Members of
the committee, you have bhefore you. on the motion
of Mrs. Hates, that when thiscommittee does arise
and report, after having under consideration
subsection 1 of Section 14, that it recommend the
same be adopted. So many as are in favor of that
motion, please say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have
it. Will the clerk please read subsection 2 of
Section 147

CLERK SMITH: “The legislature shall
provide for the manner, procedure and causes for
removal by impeachment and shall provide for a
tribunal.”

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: | went on to explain
the whole article before and this is the difference
here is where, from the old law-—

CHAIRMAN GRAYBILL: Is there discus-

sion of subsection 27
Mr. McNeil.

DELEGATE MCcNEIL: Mr. Chairman, |
am concerned by an apparent difference between
the comments and the actual language of subsec-
tion 2. The comment says that the Legislature
shali bring the charges and provides it should
select some other body to serve as the tribunal.
Section 2 provides that the Legislature shall pro-
vide for a tribunal but does not say that the same
body which brings the charges can not also hear
them. So, I'm wondering if some member of the
committee would commenton that.Theway | read
2, it doesn't exclude the same body that brings the
charges from also hearing them. from also trying
them, which | believe would be a violation of our
separation of powers.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, |
suppose | didn't clarify that. This is true. It is
anticipated that it will be another body, that they
will appoint another body.

CHAIRMAN GRAYBILL: Yes, | think
his question is, if that's the case, where does it say

that in the language? Is that right, Mr. McNeil’!

DELEGATE MeNEIL: (No audible ye-
sponse}

DELEGATE BATES: ({Inaudible)...excuse
me-the Legislature shall provide for the manner,
procedure and causes and provide for the tribunal.
They will set it up. It would be by law.

CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman, but
as | read Section 2, the Legislature could provide
that itself would serve as the tribunal and does not
require, as your comments suggest, that another
body serve as a tribunal.

CHAIRMAN GRAYBILL: Mr. Cate.
DELEGATE CATE: Mr. Chairman.

CHAIRMAN GRAYBILL: Hold the mike
down, Mr. Cate. Thank you.

DELEGATE CATE: Mr. Chairman, Mr.
McNeil, the present method of impeachment in
our present Constitution provides that the House
will bring the impeachment charges and the
Senate will act as the judge. And we tried to write
this article go it would fit both bicameral and
unicameral proposal, and we felt that simply
leaving it to the Legislature would permit, for
instance, the unicameral system to appoint per-
haps the Supreme Court to hear the impeachment
charges, and it would still leave in a bicameral
system the power of the Legislature to put the
Senate in as the tribunal. And that's the way it's
written the way it is so it would fit both the
bicameral and unicameral provision, and leave it
up to the Legislature to determine who the tribunal
would he.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, |
believe if you read the comments like Mr. McNeil
has done, that these comments have practically
the force of law when it comes to interpreting what
we have done in the Constitution. So any court
would read these comments and read the intent of
our section on impeachment.

CHAIRMAN GRAYBILL: Is there further
discussion?
Mr. McNeil.
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DELEGATE MCcNEIL: | move to amend
subsection 2, Section 14, by adding the following
language: “different from the tribunal bringing
the charges.”

CHAIRMAN GRAYBILL: Will you send
that up to the Chair? | take it, if | wrote it down
correctly here, that it is the sense of Mr. McNeil's
amendment to add to the end of subsection 2 g
clause; so it would read: “and shall provide for a
tribunal comma, different from the tribunal bring-
ing the charges”. Is there discussion of Mr.
McNeil's proposed amendment?

Mr. Lynch-Joyce, excuse me,

DELEGATE JOYCE: Neil Lynch
wouldn't like that, Mr. President. Mr. President, |
move as a substitute motion that the amendment
not-or | speak-1 rise in opposition to the pro-
posed amendment on this ground and suggest that
perhaps, even though the comments may not be
part of the law, that we vote on the section on the
basis as though the comments were part of the
law, and leave it to Style and Drafting to come up
with the language that will accomplish what the
comments say the committee wanted to do.
Therefore, [I] oppose the amendment on that
ground only.

CHAIRMAN GRAYBILL: Very well, |
take it the amendment is on Mr. McNeil's
amendment. Mr. McNeil would amend subsection
2 of Section 14 so it reads as follows: “The
legislature shall provide for the manner, pro-
cedure and causes for removal by impeachment
and shall provide for a tribunal--" that's already
in there. Then he would add, “different from the
tribunal bringing the charges.”

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman, |
think that Mr. McNeil is hunting for the right
target, but I don't believe he’s found it. It seems to
me that it's inadequate to have the House that
brings the charges appoint the tribunal. 1 think
that somewhere it should be spelled out. Under the
present Constitution, of course, the Senate-it is
spelled out and the Senate hears the case and ifwe
have a bicameral Legislature, that could be
followed with a bicameral situation. But if it is
going to be a unicameral house, certainly the
accusing house should neither be the judge, nor
should it appoint the judge. It should be spelled out
in this article right now. | am not prepared to say
who should be handling the impeachment

proceedings-perhaps the Supreme Court, perhaps
a group of judges, or somebody that we would
name now, but certainly not somebody that the
accuser would appoint.

CHAIRMAN GRAYBILL: All right, the
guestion still arises on Mr. McNeil's amendment
which would say-he would add to this clause, to
this subsection, a clause which would gay that
“the legislature shall provide for g tribunal
different from the tribunal bringing the charges.”
So many as shall be in favor of Mr. McNeil's
amendment, say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have
it, and so ordered. Is there further discussion on
the language of the committee’!

(No response)

CHAIRMAN GRAYBILL: Members of
the committee, you now have before you on the
motion of Mrs. Bates that when the committee
arises gnd reports, after having under considera-
tion Section 14, subsection 2, that the same shall
be adopted. All those in favor of that motion, say
Aye.

DELEGATES: Aye

CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it's adopted. All right, will the clerk please
read subsection 3?

CLERK SMITH: “Subsection 3: Impeach-
ment can be brought only by two-thirds vote of the
senate and no conviction for impeachment shall
be made except by a vote of two-thirds or more of
the members of the tribunal hearing the charges.”

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, 1
move that when this committee does rige and
report, after having under consideration subsec-
tion 3 of Section 4, that | recommend do pass and
this—Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bates.
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DELEGATE BATES: This is where the
two-thirds vote is required of the Senate, it says
“for conviction”, and this is where it differs from
the original passage.

CHAIRMAN GRAYBILL: | take it to be
the sense of the body that Style and Drafting can
deal with the word “senate”, if it becomes
necessary. Is there other discussion of the
subsection?

(No response)

CHAIRMAN GRAYBILL: If not, mem-
bers of the committee, you have before you on the
motion of Mrs. Bates that when this committee
does arise and report, after having under
consideration subsection 3 of Section 14 of the
Legislative Article, that the same be adopted. So
many as shall be in favor of that motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, Nay.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: The Ayes have

it and it's adopted. Will the clerk read subsection
47

CLERK SMITH: “Subsection 4: Such
conviction shall only extend to removal from
office and disqualification to hold and enjoy any
office under the state, but the party, whether
convicted or acquitted, shall also be liable to

prosecution according to law.” Mr. Chairman,
subsection 4.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, |1
move that when this committee does rise and
report, after having under consideration subsec-
tion 4 of Section 14, they do pass.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, |
think we have a problem here, something | think
our committee overlooked. When we drafted this
article, we were proposing to call the unicameral
body a “senate” and it was supposed to have been
written to apply to both the bicameral and
unicameral system but, of course, vote of the
Senate would limit it to a bicameral system, so |
would move that Section 3 be amended to provide
on line 16, “vote of the impeaching body, or the

body”-1'11 sit down and write this down
(Inaudible).

CHAIRMAN GRAYBILL: Dol take ityou
relinquish the floor?
Mr. Davis.

DELEGATE DAVIS: Mr. President. Mrs.
Bates, would you yield to a question, please?

DELEGATE BATES: Yes, Mr. Dauvis.

DELEGATE DAVIS: | am not certain of
the language in Section 4 where you provide for
the removal from office, any disqualification to
hold or enjoy any office under the state. |1 don't
know how far that would be in conflict with the
proposed article that will be in the Bill of Rights,
that after you have served your sentence that you
are then reinstated to all your rights; and in the
Election and Suffrage matter we passed, unless
you are under sentence for a felony you're able to
hold office. So, you are running head-on into an
article we have already passed, perhaps. Would
you please give us the benefit of your committee’s
thinking?

DELEGATE BATES: Floyd, you Kknow,
many things happened after this was written and
I'll have to turn this over to some of the attorneys
here. Somebody else want to take this?

CHAIRMAN GRAYBILL: Mr. Loendorf
stood up.

DELEGATE LOENDORF: Mr. Chair-
man, I'll take a crack at it. Of course, this article
was drafted at a time when we didn't know what
would be in the General Government Article, but it
seems to me there’s really no conflict. Since both
provisions are in the Constitution they must be
interpreted together, and here we're dealing not
necessarily with a crime, but with removal or dis-
qualification to hold an office; while as | recall in
the General Government provision, we're pro-
viding that conviction of a crime is an automatic
disqualification to hold office during the term the
man is under state supervision.

CHAIRMAN GRAYBILL: Mr. Aronow.

DELEGATE ARONOW: Mr. Chairman,
would Mr. Loendorf yield?

CHAIRMAN GRAYBILL: Mr. Loendorf?

DELEGATE LOENDORF: 1 vyield.
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DELEGATE ARONOW : (Inaudible).. .the
proposed article says, “and disqualification to
hold and enjoy any office under the state.” Does
that mean forever? Or until what time does that
disqualification cease’!

DELEGATE LOENDORF: Okay. Mr.
Aronow, we have to read the entire provision, or
Section 14, as a unit. And subsection 2, | think,
provides that the Legislature shall provide for the
manner, procedure and causes for removal by
impeachment. And | would think the Legislature
would have discretion in this area. In this article
we’'re not providing any particular reason for
impeachment. We're leaving that open.

DELEGATE ARONOW: But the question
is, Mr. Loendorf, how long does that disqualifi-
cation from holding office continue? Is that
forever'! For the length of the man's lifetime’! Or
woman’s?

DELEGATE LOENDORF: That will de-
pend on whatever the statute implementing this
provision  provides.

DELEGATE ARONOW: It doesn't say as
provided by law.

CHAIRMAN GRAYBILL: Mr. Davis.

DELEGATE DAVIS: | would move that
subsection 4 be amended by deleting the lan-
guage, “and disqualification to hold and enjoy
any office under the state”. Mr. President, it would
seem that...

CHAIRMAN GRAYBILL: Mr. Davis, |
trust you'll write that up and send it up here, and
go ahead and discuss it.

DELEGATE DAVIS: It would seem that
you might have many more rights in this state if
you were a convicted felon than upon the
termination of your sentence than if you were
impeached for any malfeasance or nonfeasance in
office. And by deleting this | think you do, then,
leave it to the statutes to implement it without
making a permanent disqualification which will
conflict with your other sections of our Constitu-
tion and won't hold up anyway.

CHAIRMAN GRAYBILL: Mr. Joyce

DELEGATE JOYCE: | rise in opposition
to the amendment for it doesn’t seem to me it
follows necessarily that we are in conflict. It's

simply if a man is impeached, why, then he can’t
hold any public office from then gn out. That's
what our current Constitution, as | understand it,
reads. | would think that anybody who actually
gets impeached is not apt to ever get elected to any
office and maybe that’s the way it ought to be.

CHAIRMAN GRAYBILL: Is there further
discussion’? Mr. Cate, do you want us to wait a
minute? Are you writing an amendment’!

DELEGATE CATE: I'll pass.
CHAIRMAN GRAYBILL: Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman, |
believe the problem could be solved if | could
propose an amendment to subsection 3 to delete
the word “senate”, in line 16 and substitute
therefor the two words, quote, impeaching body
end quote; and then in line 18, insert the word “dif-
ferent”, prior to “tribuna”, and if such g motion is
not out of order, I will so move.

CHAIRMAN GRAYBILL: Waell, itisout of
order because we are on subsection 4 and we are
dealing with Mr. Davis’® amendment which was to
drop the phrase “and disqualified-disqualifi-
cation to hold and enjoy any office ynder the
state.” | think the only way we ¢an do what you
say is to reach it on reconsideration a some later
time, Mr. McNeal. Is there further discussion’!

(No response)

CHAIRMAN GRAYBILL: If not, the
issue is on Mr. Davis’ amendment which would
make subsection 4 read as follows: “Such
conviction shall only extend to removal from
office”—then he deletes a phrase-“but the party,
whether convicted or acquitted shall aso be liable
to prosecution according to law.” He has deleted
the phrase “and disqualification to hold and enjoy
any office under the state” All those in favor of
Mr. Davis’ amendment, say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it unless you want a division.
(No response)

CHAIRMAN GRAYBILL: The Ayes have
it and the motion is adopted. The question now is
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on subsection 4, as amended. Is there further
discussion?
(No response)

CHAIRMAN GRAYBILL: If not, mem-
bers of the committee, you have before you on the
motion of Mrs. Bates that when this committee
does arise and report. after having under consider-
ation subsection 4, as amended, of Section 14 that
the same be adopted. All in favor, please say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (No response)

CHAIRMAN GRAYBILL: Subsection 4 is
adopted as amended. (Inaudible)...will the clerk
read Section 15 of the Legislative Article? Just a
moment. Please read Section 15, sub. 1, of the
article.

CLERK SMITH: “Section 15, subsection 1.

For the purpose of electing members of the
legislature, the state shall be divided into as many
districts as there shall be members of the
legislature. Each legislative district shall consist
of compact and contiguous territory and be so
nearly equal in population as it is practicable.”

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: (No audible
response)

CHAIRMAN GRAYBILL: The Chair will
ask Mr. Aasheim, the Chairman of the committee,
to explain Section 15. There is an amendment pro-
posed to Section 15 which goes to all gfthe section.
So Mr. Aasheim, perhaps you should explain all of
the section first and then we’ll come back and take
it section by section.

DELEGATE AASHEIM: Mr. Chairman,
Mr. Skari will take care of this one.

CHAIRMAN GRAYBILL: All right, Mr.
Skari.

DELEGATE SKARI: Mr. President, |
move that when this committee does arise and
report, after having had under consideration
Section 15, subsection 1, of the Legislative
proposal, | recommend that the same do pass. Mr.
President.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: The Legislative
Committee recommends single member legisla-
tive districts for both the bicameral and the
unicameral Legislature. Under a bicameral system
we recommend the two representative districts for
one senatorial district. Our reasoning here is to
justify a bicameral legislative structure. Senators
and representatives should have different constit-
uencies. In other words, the senator should
present the broader view. Under the unicameral
article, we recommend single member districts
completely. Our rationale for single member
districts is somewhat as follows.

CHAIRMAN GRAYBILL: Mr. Skari, |
wonder if you'd step forward and use a mike in the
row ahead of you. Mr. Rebal’'s mike’s available
there.

DELEGATE SKARI: The committee’s
reasoning for single member districts is as
follows: it fosters personal identification between
the legislator and his constituency. | think we’re
all aware of the problems inherent in such large
multimember districts, such as Yellowstone and
Cascade Counties, the long ballots, especially the
primary ballots. It becomes more like an exercise
in throwing darts, | think, for the voters-looking
at it from the point of view of the voters. In the
rural areas we have our problems also. Multi-
member districts lead to serious geographical
representation problems. The multimember dis-
tricts comprise many large counties, and this
involves thousands and thousands of square
miles. Also, there is no guarantee that all the
representation will not be from one part of the
district. Campaign expenses would bereduced. We
believe that voters would be much more aware,
and it would open the Legislature to those who gre
now barred by a lack of campaign funds. People
could campaign on a person-to-person basis rather
than through expensive-than an expensive
campaign through the media. We feel that the
person-to-person campaign is the most effective. It
is the least deceptive. Also, candidates would be
somewhat less dependent on party support. We
feel that, also, the constituents would follow the
legislative performance and voting record of one
legislator far better than that of many legislators.
They know exactly to whom they should address a
complaint or who they should contact. It greatly
reduces the burden on the voter. We feel that the
most accurate method of representation is by
single member districts. Minorities are not
submerged and their voice drowned out. Block
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voting is somewhat discouraged by this method.
You vote for g candidate rather than strictly upon
party lines. The committee realizes that single
member districting requires the establishment of
more boundary lines, but we feel that the great
improvement in democratic representation is
certainly worth this. In subsection 2 we will have
some recommendations on how this should be
done. The committee also feels that single member
districts are the most desirable method of
representation and that they should be constitu-
tionally provided for. Legislators who have won
reelection from multimember districts are prob-
ably not inclined to vote for smaller districts. For
this reason, the committee recommends writing
single member districting right into the new
Constitution. Multimember districts may be
declared unconstitutional, also. The federal court
case in Alabama is something that we must pay
some attention to. Multimember districts must
therefore be considered to be on rather shaky legal
ground in the future. In closing, I'd like to point out
that Montana has had, from territorial days until
1965, has elected most of its Legislature, both the
House and the Senate, on a single member basis.
For these reasons, I move that we adopt Section
15, subsection 1.

CHAIRMAN GRAYBILL: Very well. So
that everyone will understand what we are doing
here, it seems to me that subsection 1 deals with
single member districts as a principle. The amend-
ment that's coming in deals with the rest of the
subsections so we should debate and discuss and
pass or not pass subsection 1 now. Is there

discussion on subsection 17
(No response)

CHAIRMAN GRAYBILL: Very well,
members of the committee, you have before you,
on the recommendation of Mr. Skari, that when
this committee does arise, after having under

consideration Section 1&, subsection 1, that it
recommend the same be adopted. All in favor,
please say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Ayes have
it and it's so adopted. Now, will the clerk please
read-will the clerk please read subsection 27

CLERK SMITH: *“Subsection 2: Imme-

diately upon enactment of this section and in the
session preceding each census made by the
authority of the United States, acommittee of four
citizens, none of whom may be public officials,
shall be designated to draft a plan for redistricting
and reapportioning the state into legislative and
congressional districts. The majority and minor-
ity leaders of the legislature shall each designate
two commissioners. The four commissioners,
within 20 days after their designation, shall select
the fifth member, who shall serve as chairman of
the commission. If the four members fail to select
the fifth member within the time prescribed, a
majority of the supreme court shall appoint the
chairman.” Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: Am 1 on? Mr. Presi-
dent, 1 move that when this committee does arise
and report, after having had under consideration
Section 15, subsection 2, of the Legislative
proposal, | recommend that the same do pass. Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Skari.

DELEGATE SKARI: This is the majority
proposal on the establishment of a method of
reapportionment. We have had considerable fun
with the reapportionment article, and we spent
considerable time on it. We realize that reappor-
tionment needs to take place about every 10 years
because the effects of reapportionment can greatly
affect local and state political structure for a
decade. Mr. President, because these sections are
somewhat intermixed here-they are part of a
plan-and | beg your indulgence here if | possibly
go over into the other sections a bit.

CHAIRMAN GRAYBILL: Mr. Skari, do
you wish the clerk to read 2, 3, 4, 5 and 6 now?

DELEGATE SKARI: Yes.

CHAIRMAN GRAYBILL: Very well, the
clerk please read 3, 4, 5 and 6.

CLERK SMITH: “Subsection 3: No later
than 90 days after appointment of the chairman,
or following the official reporting of each federal
census, whichever is later in time, the commission
shall file a plan with the secretary of state.”
Subsection 3. “Subsection 4: Any person ag-
grieved by the preliminary plan shall have 30
days to file exceptions with the commission in
which case the commission shall have 30 days
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after the date the exceptions were filed to prepare
and file a revised plan. If not exceptions are filed
within 30 days, or if filed and acted upon, the com-
mission’s plan shall be final and have the force of
law.” Subsection 4. “Subsection 5. Any aggrieved
person may file an appeal from the plan directly to
the supreme court within 30 days after filing. Ifthe
appellant establishes that the final plan is
contrary to law, the supreme court shall issue an
order remanding the plan to the commission and
directing the commission to reapportion and
redistrict in a manner not inconsistent with such
order.” Subsection 5. “Subsection 6: When the
supreme court has finally decided an appeal
taken, the reapportionment plan shall have the
force of law and districts shall be used thereafter
in elections to the legislature until the next reap
portionment is required.” Mr. Chairman, subsec-
tion 6.

CHAIRMAN GRAYBILL: NOW, Mr.
Skari, why don’t you explain all of the subsec-
tions, 2, 3, 4, 5 and 67

DELEGATE SKARI: Thank you, Mr.
President. As | mentioned, the effects of reappor-
tionment can greatly affect local and political
structure for at least a decade. We feel that some
consideration has to be paid to this area and how
this is to be accomplished. The majority report
recommends the establishment of a commission
on reapportionment and redistricting which
would initiate a reapportionment and redistrict-
ing plan which would essentially-which would
be appointed by the legislative leadership but
would be somewhat independent and auton-
omous. It would, in effect, bypass the Legislature
from this point on. It is our aim to provide for the
creation of a commission reasonably free of
legislative pressure. To do this, we recommend
that the Convention constitutionally delegate this
power to this commission. Our reason for this is as
follows: we are not infatuated with the creation of
special commissions to accomplish what some
people consider to be a legislative function. We
question, however, whether this is entirely a
legislative function. There is a definite conflict of
interest here. | would point out that England,
under its parliamentary system, uses apermanent
boundary commission, and the only member of
the Parliament on this is the somewhat depolitized
speaker of the House of Commons. The redistrict-
ing and reapportioning in the sixties did place a
great strain under the methods we had worked
under before. The Montana experience was that in

1965 the Legislature was unable to reapportion.
About a dozen bills were introduced, and not g
single one was accepted. Consequently, it fell to
the federal District Court to reapportion the state.
In 1971 the Legislature drew up one plan which
was invalid because of a 37 percent variance. After
working through the regular session, one special
session, the Legislature finally came up with the
present plan in the second special session, which
the court allowed to stand for the election of this
Convention. Utah recently met in a special
session soley for the purpose of reapportionment.
Other states have had similar experiences in the
past 15 years and among revisions in the past 15
years in new Constitutions, only two leave the
traditional legislative  reapportionment  undis-
turbed. Reasons-there are several reasons why
reapportionment is difficult for the Legislature.
Each legislator tends to create his own district
first. | think this is just a natural human trait. It's
not meant as criticism. There is a great difficulty
in being objective here, because one man’s
gerrymander can be other one’s logical district.
There is a certain pressure from legislators not on
the committee. Legislators themselves do not
particularly enjoy this job, either. Also, it takes a
great deal of the Legislature’s time. | would point
out also that single member districts and
residence requirements will greatly increase legis-
lative difficulties in this area. Some of the features
of the majority plan are as follows: there is a
choice of four members by legislative leadership.
The Chairman is chosen from this number and
would be acceptable to them. We state that no
public officials would be serving on this commis-
sion. Under this plan, the legislators and private
citizens would have the same privilege of filing
objections or exceptions to the commission. They
could do this without expensive litigation. This
could be done without going to court in a 30-day
period. | would say that interest in redistricting
should not be confined only to legislators, and I
would suggest that we avoid a long period of
wasted time. | think that experience has shown
that reapportionment tends to fall ultimately to
the backstop agency. In this case we are asking
the commission to initiate and to carry it out
completely. We suggest that this wastage of
legislative time be avoided. Among states which
have adopted specialized reapportioning agencies
in recent years, the great majority require single
member districts in both housesofthe Legislature.
Thank you.

CHAIRMAN GRAYBILL: Mr. Aasheim.
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DELEGATE AASHEIM: In backup to the
presentation, 1 know you were given considerable
material here and we are going to have a minority
report, but | want to explain again this program,
as Mr. Skari has explained it so very thoroughly
and very ably. You'll note that the committee-or,
I want to explain to you the committee was
unanimous in the matter of creating single
member districts. The plan for reapportionment
and districting was a little different matter. We did
agree on one plan, but not in total. And there is
basically two different ideas here, and this one is
quite stringent in that it gives the commission
pretty near autonomous power. Now, maybe you
don't want that. We are amendable to any
suggestion you might have, but if you'll note again
what Mr. Skari told you, that this commission is
created by the majority and minority floor leaders
of the two houses, or they would select four. Or if
there was one house, they would select four-the
majority and minority floor leader-and they in
turn would select a Chairman. If they couldn't the
Supreme Court would select a Chairman. Then,
this committee would present a plan and they
could gerrymander whatever you please, but they
would do it, and then any member of the Legisla-
ture could go to the commission and say, “We don’t
like this because you have left me out” or, “You
have done something wrong over here.” And we
feel that the Legislature, theindividuals, probably
know as much about how this state should be
apportioned as maybe a commission. So, they have
this right to go to the commission and say, “We
don't like this,” but all they can do is recommend.
So this commission is pretty powerful. They can
say, “We're going to adopt this no matterwhatyou
say.” Then, of course, in 30 days, if the Legislature
doesn't make any recommendation, any ag-
grieved person--a citizen-can bring action in the
court to say, “This is not proper. Now, that's all |
wanted to say-to explain this majority proposal.

CHAIRMAN GRAYBILL: The Chair is
interested in recognizing whomever wants to
handle the minority report before we debate this.

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman.

CHAIRMAN GRAYBILL: Do you want to
make that now, or do you want to hold that?

DELEGATE NUTTING: Mr. Chairman, |
will mention-well, let's see--as a substitute
motion, 1 move we adopt the minority report, and

you have it on your desk. It says Plan 2 at the top.

It's a single sheet. It has printed, written large
letters, Plan 2. If you have it in front of you, the

essential difference is not that we vary in the
selection of the commission, not that we-the
method that the commission is selected. In Plan 2,

it merely assumes that the-where could you get a
more representative body to represent you than

the Legislature? So, what we do in Plan 2, we give

the Legislature an opportunity to reapportion
themselves. If the Legislature fails to do so, then a
commission’s plan would go into effect. That's
essentially the only difference between the two
plans. One leaves it with the commission with no
recourse other than any citizen has a right to
complain, but the commission’s plan itself goes
into effect if they do not choose to consider the
recommendations. This proposal, it acts more as a
backstop commission in that it's there. There are
several different aspects of this which could be
changed. The commission could possibly intro-
duce their plan first, and the Legislature would

have the right to offer a plan or not. But
essentially the difference between the plan as you
see it in the book and Plan 2 is that the Legislature
does have an opportunity to examine the plan and
rewrite it-write one of their own if they so choose,

and the commission would be a backstop under
Plan 2; under the plan as it is in the book they

would write the reapportionment law.

CHAIRMAN GRAYBILL: Mr. Nutting,
for the Chair's information, are you proposing
Plan 2, which is Section 15, Districting and
Apportionment, as a substitute for Sections 2,3, 4,
5 and 6? or just Section 27

DELEGATE NUTTING: Mr. Chairman, |
guess my motion should be that Sections 2,3 and 4
be stricken in their entirety and be replaced with
Section 2 of the minority report, and that the other
sections be renumbered consecutively. Under this
condition, it still keeps the single member
districts. It still gives the right of appeal to the
Supreme Court and it-the commission still stays
in effect in case the Supreme Court rules that it is
unconstitutional-the state Supreme Court.

CHAIRMAN GRAYBILL: All right, now
the Chair-Mr. Davis | am going to recognize you,
but the Chair is going to have the clerkread Plan 2
so the delegates will have it read for them once. All
right, I'll read it. “Section 15, Districting and
Apportionment, subsection 2. In a session
preceding each federal decennial census, a
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reapportionment commission shall be established.
The majority and minority leaders of the legisla-
ture shall each designate two commissioners. The
four commissioners, within 20 days after their
designation, shall select a fifth member, who shall
serve as chairman of the commission. If the four
members fail to select the fifth member within the
time prescribed, a majority of the supreme court
shall appoint the chairman. The commission shall
have the power to reapportion if the legislature
fails to do so within 60 days of the first day of the
first session after the census enumeration. The
commission’s apportionment plan shall be filed
with the secretary of state. After enactment of the
final plan, this commission shall be dissolved.”
Now, Mr. Davis.

DELEGATE DAVIS: Would Mr. Nutting
yield to a question, please?

CHAIRMAN GRAYBILL: Mr. Nutting?
DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Under your plan,
Mr. Nutting, there would not be a reapportion-
ment until after the next federal census, is that
correct?

DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Would you vyield to
another question, Mr. Nutting?

DELEGATE NUTTING: Yes.

DELEGATE DAVIS: Is it the sense of
your committee that under the majority proposal,
we likewise would not have another apportion-
ment until after the next federal census?

DELEGATE NUTTING: That is correct.

DELEGATE DAVIS: And just to be sure
that | know what I'm voting on, in other words,
then the size that we select here in this body or the
size that the Legislature fixes themselves, will
determine the size of the body and the districts. Is
that correct?

DELEGATE NUTTING: I'm afraid |
don't really follow you. If the commission-if
the-whatever size is settled on in the Constitu-
tion would be-it would have to be reapportioned
to that size, if that's what you-or if each 10 years
as the census comes out, it would then be
reapportioned under these rules. Am | answering
your question?

CHAIRMAN GRAYBILL: Mr. Davis?

DELEGATE DAVIS: Yes, | believe so. In
other words, the districts we now have are going to
remain in effect until the next census, is really my
question. | didn’t ask it very well, but | think it's
important we be clear on that.

DELEGATE NUTTING: Oh-of course,
we will be changing from multimember districts to
single member districts if we accept this proposal;
therefore, there would have to be a reapportion-
ment to get to the single member districts.

CHAIRMAN GRAYBILL: Now, so that
everyone may understand this, if the Chair under-
stands it, subsections 15-2, 3 and 4 of the majority
report set forth a method whereby acommissionis
appointed, and in subsection 4 it says, the
commission shall have 30 days after the date the
exceptions were filed. In other words, the
commission’s filed its thing with the Secretary of
State, then there shall be 30 days after that within
which exceptions are filed, and then the commis-
sion shall consider the exceptions, and may file a
revised plan. But the point is, on line 12, on page 8,
if the commission does not revise it, then the
commission plan-or in any event, whatever the
commission does, the commission plan shall be
final and have the force of law. Now, Plan 2 sets up
a commission in a similar fashion which reports, I
believe, to the Secretary of State, but in any event
the commission will have the powerto reapportion
if the Legislature fails to do so within 60 days of the
first day of the session following the census
enumeration. So, the point is, that if the
Legislature wants to reapportion, it can during the
first 60 days of its first session after the census.
And if it doesn't, then the commission’'s plan is
automatic. The question is whether or not to let the
commission reapportion or whether to let the
commission reapportion only if the Legislature
fails to reapportion. Now, Mr. Nutting and Mr.
Skari, if 1 haven't fairly stated your positions,
please correct me, but | think it's important that
we get this straight. They both seem to benodding
yes. Is that right, Mr. Skari?

Mr. Skari.

DELEGATE SKARI: | want to point out
there on line 7 of the majority proposal, we do
allow for reapportionment following the adoption
of this Constitution.

CHAIRMAN GRAYBILL: | see. All right,
that's another further refinement. Now, is there
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debate or discussion on the reapportionment
problem?
Mr. Arness.

DELEGATE ARNESS: Mr. Chairman, if
I understand it correctly then, under the minority
proposal there’d be a redistricting in 1980. And
under the majority proposal there’d be aredistrict-
ing, assuming that the Constitution is approved,
in 1973. Is that right?

CHAIRMAN GRAYBILL: Except that
Mr. Nutting already explained that even under
theirs, if you go to single member districts, there’ll
be one in 1973 to accomplish that. Isn’t that right,
Mr. Nutting?

DELEGATE NUTTING: Sorry, Mr.
Chairman, | missed the...

CHAIRMAN GRAYBILL: In other words,
even under the minority proposal, if we go to
single member districts, there’ll be a reapportion-
ment to accomplish that in 13737

DELEGATE NUTTING: That is correct.

CHAIRMAN GRAYBILL: So there’s
going to be one in 1973 under either plan, Mr.
Arness.

Mr. Garlington.

DELEGATE GARLINGTON: In looking
at Plan 2 here, | am puzzled by what would occur if
the Legislature makes some kind of redistricting
and reapportionment plan within 60 days, but if it
is not any more successful than the one was that
was attacked in the federal court, it would derail
the commission and leave the whole thing up to
the federal court. And | suggest this as a
delinquency in the plan.

CHAIRMAN GRAYBILL: Mrs. Blend.

DELEGATE BLEND: Mr. Chairman, |
rise in support of the majority subsection. As Mr.
Nutting pointed out, the Legislature has a great
and vast knowledge of apportionment and re-
districting. | feel that this can be informally
handed on very well to the commission, who would
accomplish this act. | do not think that the
Legislature is psychologically fitted to reapportion
itself. | think it’s too lengthy a program for them to
undertake for something that should be accom-
plished by a nonpartisan, or at least impartial

group.

CHAIRMAN GRAYBILL: Mr. Cate.

DELEGATE CATE: Mr. Chairman, lhave
a proposed amendment to Section 2. | see two
things wrong with both the amended-both the
majority and minority reports. First of all, the
majority report does not take into consideration
the possibility of the existence in the future
of minority parties or independents. My amend-
ment, which would provide that the party leader-
ship of any political party holding at least
20 percent of the seats in the Legislature shall
appoint two members to the commission, would
give recognition to independents and to the pos-
sibility of minority parties existing in the future.
Secondly, the majority and minority proposals {i¢
us into the terms, “majority leader” and “minorits
leader.” In other words. we're mandating by the
Constitution that there shoulel ik sach officersun
the Legislature and | think that’s something that
is appropriately left up to the Legislature, to
determine the titles and them&hods ofleadership.
Thirdly, in the minority plan, Tom Harrison, who
is the majority leader of the House, said this-he
said, “If you give us that type of a plan, | just won’t
bring the reapportionment plan up for §{) days and
then I'H go pick—I1E go with the minority leade
and go pick the guy that | want te sit on the plan so
that he does what | want him to do.” and so | think
that the minority plan has that weakness, And s0
| would move to amend Section 2 to provide as
follows:

CHAIRMAN GRAYBILL: All right. now
just a minute, Mr. Cate. L.el me understand what
you're doing. | have it here. but at the moment the
situation is that the majority report has been
maved, Mr. Nutting hns proposed ; substitute,

motion which is Plan 2, and do you want to amend
the substitute motion, is that right'!

DELEGATE CATE: TI'll move to amend
thr substitute motion.

CHAIRMAN GRAYBILL: By striking
evervthing after the section and putting in yours,
is that right?

DELEGATE CATE: Right.

CHAIRMAN GRAYBILL: Okay.

DELEGATE CATE: And would you like to
have the clerk read it, or do you want me to read it?

CHAIRMAN GRAYBILL: The clerk can
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read it, | think. It's this-it's-l have itjust a
minute until 1 make a note on it here.

DELEGATE CATE: | might also add that
| have additional copies here.

CHAIRMAN GRAYBILL: Have you got
enough to put out?

DELEGATE CATE: I've got ahout 25 of
them.

CHAIRMAN GRAYBILL: Well, let's pass
them out for some of them. Now, Mr. Clerk. The
clerk will read Mr. Cate’s amendment to the gyh-
stitute motion of Mr. Nutting.

CLERK SMITH: “Mr. President, I move to
amend substitute Section 15, subsection 2 through
and including 6—page 28-subsection 6—page 28
and 29 of the Legislative Committee proposal by
deleting these subsections and inserting in lieu
thereof the following language: “subsection 2:
Immediately upon enactment of this section and
following each decennial census there shall be a
reapportionment commission established by the
legislature in the following manner. The party
leadership of any political party holding at least
20 percent of the seats in the legislature shall each
appoint two members to this commission. These
members shall choose an additional member who
shall act as chairman. If the members are unable
to agree on a chairman, a majority of the supreme
court shall appoint the same. No member of the
commission shall be an elected official of the state
of Montana. The commission shall draw up a plan
for reapportioning and redistricting legislative
and congressional districts and submit this plan
to the legislature at the next session after the
decennial census figures are available. Within 3()
days after submission to it, the legislature shall
return the plan to the commission with its
recommendations for change and the commission
shall, within 30 days thereafter, file with the
secretary of state its final plan and the same shall
become law. The supreme court of Montana shall
have original jurisdiction to review commission
plans. An action to review a plan must be brought
within 60 days after it is filed with the secretary of
state. After enactment of a valid plan this
commission shall be dissolved until the next
decennial census.’ Signed, Cate.”

CHAIRMAN GRAYBILL: Very well, if
the Chair may summarize-as | understand it, we
are now debating Mr. Cate’s amendment to the

substitute motion. Now, the point of Mr. Cate’s
amendment is that part of the reapportionment
commission will be made up of persons nominated
by any political party that holds at least 20
percent of the seats, so that it gives minority
parties some representation. This commission
then submits its plan to the Legislature; the
Legislature has 30 days to make suggestions and
thereafter the commission shall file its final plan
after it's considered the legislators subject—
Legislature’s suggestions. So, again, the commis-
sion files the final plan here. Now, we're debating
Mr. Cate’s amendment. Is there discussion?
Mr. Joyce.

DELEGATE JOYCE: | don't know if this
confuses the issue, but | just raise this one point.
Under all three of the amendments that are under
discussion there is this procedure about giving
the Supreme Court original jurisdiction in the
matter, and | submit to the Convention that that
just will not work, and for this reason. After any
plan, whether it's adopted by a commission or the
Legislature and has the force and effect of law, that
plan must meet the test of the 14th Amendment to
the federal Constitution. Therefore, at any time we
cannot put any statute of limitations on anybody
challenging that particular plan. So, therefore,
you cannot divest the federal courts ofjurisdiction
and the United States Supreme Court has set up
this procedure that whenever there is a challenge
to a particular apportionment plan that it's
referred to a three judge federal court. So,
therefore, | think inherent in all these plans is this
idea of referring it to the Supreme Court. It is
superfluous and unnecessary and, as a matter of
fact, a waste of time. Because assuming, for
example, whichever plan may be adopted either
by the Legislature or by a commission, and it's
then sent over to the Supreme Court and the
Supreme Court unanimously approves the thing,
there’s nothing to stop anyone from the very next
week bringing an action in the federal court and
saying, “Notwithstanding the learned members of
the Montana Supreme Court having approved
this, | still believe that it violates the 14th Amend-
ment to the federal Constitution.” And the federal
court will then take jurisdiction in the matter; and
so involving the Supreme Court in it is not meritor-
ious at all. And I just point that out so that if we

were to pass Mr. Cate’s motion as written, that that
particular portion of it ought to come out, but I'm

not prepared to make an amendment at this time. |
just want to point that out to the assembly.



VERBATIM TRANSCRIPT, FEBRUARY 22, 1972 687

CHAIRMAN GKAYBILL: My, Schiltz.

DELEGATE SCHILTZ: Will the gentle-
man from Yellowstone, Mr. Cate, yield to a
question?

DELEGATE CATE: (No audibleresponse)

DELEGATE SCHILTZ: Mr. Cate, if |
understand your proposal, the census would he, in
say, 198(). The appointment of the commission by
the Legislature would be the next year, 1981. The
enactment by the Legislature would be the third
year, 1982; and the reapportionment would go into
effect in 1984, Is that correet?

DELEGATE CATE: That's not correct.
That's not the intent of the plan.

DELEGATE SCHILTZ: Would vou ex-
plain why that isn’t so?

DELEGATE CATE: If vou'd tell me what
station vou're listening to. (Laughter)

DELEGATE SCHILTZ: I1t's KBBL—1s
that vours, Betty? (Laughter)

DELEGATE CATE: Okay
CHAIRMAN GRAYBILL: The problem

on the noise is that when certain of the mikes are
picked up, they pick up a radio station, and that
would be all right, but it's the wrong one.
(L.aughter) But we're going to continue Lo work on
it. so0 just talk loud.

Mr. Cate.

DELEGATE CATE: Mr. Schiltz, it is the
intent of this amendment that after a decennial
censgns that this commission would be appointed
and would, at the next session of the Legislature,
submit to them a plan for their consideration and
suggestion, anti that plan. within 30 davs
thereafter, would be filed with the Secretary of
State and become law, and it would take place in
the year 1981 —or 1981 {Inaudible)...it would take
place in that year—all in that year. With yvegards
to the comments that Mr. Joyee made about the
Supreme Court of Montana having original juris-
diction, there were several thoughts ¢n this. Wc
thought it appropriate perhaps to specifically
provide for a place of review for the Montana
citizen. Under the present system there is a race to
the courthouse. Tom Towe, who is one of the
attorneys on the present case which is in the ninth
circuit, indicated that he was racing with another
group to see who could get to court first-be to
federal court oy the other group to state court:

bhecause if 1t's in the state court, the federal court
won't took at it until after the state court has had
the opportunity to review it. And it’s thought that
perhaps with our Supreme Court of Montana
reviewing it, we might avoid the federal court
coming in and dictating the terms of our reappor-
tionment here 1n Montana, And we thought by
providing for original jurisdiction in the Supreme
Court that we might be preventing the interference
of federal courts; and if our Supreme Court found it
was unconstitutional and sent it back to the
commission, this would be less expensive than
having to go to San Francisco, or having a three-
man court hearing the situvation and having
outside interests—by that T mean three federal
courts oulside of Montana—three federal judges—
deciding how our reapportionment should be, But
there 1s some validity to the statement that it is
superflucus because utlimately the question could
be reviewed by a three-man federal court. and
might well in any case be. Thank vou.

CHAIRMAN GRAYBILL: Mrs. Bowman.
DELEGATE BOWMAN: Mr. Chairman. |

have a question which [ think is relativeto each of
the three proposals that we now have and | don’t
know who to ask. Who—which person should [
ask?

CHAIRMAN GRAYBILIL: Well. vou ask
vour question and I'll have a hetter idea, Mrs.
Bowman. {(Laughter)

DELEGATE BOWMAN: Okay, my gues-
tion is that the other day when we were discussing
the General Government Article we agreed that
political parties might not be in existence m 80
vears, and therefore, we deleted reference to them.
Now. i1 appears to me that all three of these
proposals make reference to minority and
majority party in the Legislature and my question
is, 15 this contradictory to what we did the other
day?

CHAIRMAN GRAYBILL: Mr. Cate, have
vou—could you speak to that?

DELEGATE CATE: My, Chairman. |

didn't hear.

CHAIRMAN GRAYBILL: My Cate, she's
concerned that we may not have political parties
or we may have different political situation in the
future, and your recommendation discusses
political parties. Have you anything to say about
that?
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DELEGATE BOWMAN: Pariy leader

ship. I guess, is what it savs. No, 1t says—
CHAIRMAN GRAYHILL: Mr. Cate.

DELEGATE CATE: Certainly, T think
that this amendment—Plan 3, we'll call it—does
provide more flexibility in that area. It doesn’t tie
it down to the majority and minority leadership of
just two parties. It allows the party leadership of
any politieal party, and [ don’t foresee or
anticipate the disappearance of political parties. [
think they're—even though this has turned out to
be a rather nonpartisan body here, T do believe
that the parties ave still alive and very viable. But
I did feel, Mrs. Bowman, that it was necessary o
recognize the possibility of third or fourth parties.
and [ haven’t answered your question—

DELEGATE BOWMAN: No, vou haven't.
(Laughter)

DELEGATE CATE: —which is typieal
lawyer talk—but T would probably answer 14 in
this way. [ don’t foresee the disappearance of
political parties. | think you are going to have
political parties for the foresecable future and that
those political parties are going to be organized
and have leadership.

CHAIRMAN GRAYBILL: Mr. Nutting:.
do vou care to comment?

DELEGATE NUTTING: Mr. Chairman. |
think the only thing-problem with al of usis that
we feel that there-in any reapportionment there's
real problems with possibly gerrymandering of
districts and that if we can keep the membership of
the commission as relatively nonpartisan as we
can, and we have a lot of problems trying to arrive
at how to do that. Most any other suggestion that
we ¢ame up with we were unable o arrive at a
conclusion as to how to do it and this was the
method accepted by most of’ us in all plans.

CHAIRMAN GRAYBILL: Mr. Skar, do
you care to comment’?

DELEGATE SKARI: Mr. President. Well,
Mrs. Bowman, wc have to anchor the choice of' an
appointing authority to someone ¢r something.
We did look at a lot of plans and we felt this was
the best choice. This was the least vague and the
least fuzzy. We redlize there are problems when we
look that far into the future, but we specified thr
majority and minority leaders to achieveacertain

partisanship on the commission to get this effect.
The impartiality, we hope to get out of the
Chairman whose vote would be the key vote here,
but we lelt we had to anchor this appoeinting
authority to something.

CHAIRMAN GRAYHILL: Mr. James.

DELEGATE JAMES: Will Mr. Cate vield.
Mr. Chalrman?

CHAIRMAN GRAYHILL: My Cate?
DELEGATE CATE: | would.
DELEGATE JAMES: Yes. under vour

plan here, would it not be possible, should we have
a third party, for two minovity parties to control
the commission by having slightly over 20
percent. They’d have four votes and the majority
party would have two votes, 1sn't that right?

DELEGATE CATE: The majority party—
if there were three political parties, vou feel that
two minorities could control?

DELEGATE JAMES: Yes.

DELEGATE CATE: They could appoint
two members apiece but the problem with this, Mr.
James, was this—and the reason that we felt we
had to include and make provision for party
leadership or recognition of parties was that Mr.
Taylor, who is the present geographical redis-
trieter in Montana from the university—the guy
that's been doing it-said that he could geryy-
mander either political party out of office. He said
he could change the whole complexure [sic] of the
Legislature just by gerrymandering unless we
provided some method of representation ot
political parties.

DELEGATE JAMES: Yes, but isn't it
unrealistic to have t h e t w 0 minority parties
control the redistricting if the majority is, say, 55
percent, 45 percent could change the entire
complexion, couldn't they?

DELEGATE CATE: There is that possibil-
ity. Maybe that figure should be changed to 30
percent.,

DELEGATE JAMES: Well. isn't this all
the more reason why we should go back to the
committee’s recommencdation?

DELEGATE CATE: That just the major-

ity and minority leaders do it?
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DELEGATE JAMES: Yes.

DELEGATE CATE: | don't think sgp
because that does not—(Inaudible).

DELEGATE JAMES: Well, I do think so. 1
think we're running around talking aboutl
parliament and everything else here, rather than
the realities of the situation. '

DELEGATE CATE: Well, | feel that even
in this body that there is 4 third party ang that is
the Independents, and that if we were redistricting
heye that they ought to have 3 voice in what's
being done, and that's all I'm asking for is a voice.

CHAIRMAN GRAYBILL: Mrs. Bowman.

DELEGATE BOWMAN: Mr. Chairman,
could T ask Mr. Cate another guestion, please?

CHAIRMAN GRAYHILL: Mr. (Cate, will
you yield?

DELEGATE CATE: Certainly.

DELEGATE BOWMAN: Mr. (Cate, SUp-
pose for fun we pretend like we are the Legislature
i N session how, a nenpartisan body ahout to
appoint the reapportionment commission. How
would you suggest that wc go ahout it?

DELEGATE CATE: How would | suggest
we go about it if we were the Legislature? Us Demo-
crats would take over. (Laughter)

DELEGATE BOWMAN: ({Inaudible)....
nonpartisan.

DELEGATE CATE: Well, that's hypothet-
ical. 1 would suggest that [there] be party caucuses
of the Independents, if they had 20 percent repre-
sentation here, the Republican party and the
Democratic party and that the party leadership of
that caucus select two people, probably former
legislators who had some knowledge of apportion-
ment problems—two people t 0 represent thei
party on this commission.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. (hairman, |
feel that we are wasting a lot of time on
nonoperative alternate proposals. Under Mr.
(Cate’s plan, one party could dominate all of the
members on the commission; he says you got to
have at least 20 percent. | have seen the-or |
have read about the Legislature when they were

less than2 O
party, so then you would have the majority and if
you had three or four different political parties,
each of them containing 1} percent or even 15
percent of the vote, they would have no say-so, as
| understand Mr. (ate’s proposal. They would
have no say-x whatsoever in appointing the com-
mission. The other proposal. the minority
proposal, doesn‘t allow any reapportionment till
alter 1980, so we'd have no reapportionment
regardless of what they wad intoit. Thatis, unless
they put in something [but] what's on the printed
page. It says, “In the session preceding each fed-
eral decennial ¢ensus the reapportionment com-
mission shall be established.” Starting as now, it'll
be 1980 under the present rule of census-taking
before any reapportionment commission will be es
tablished. So it is not workable and the majority
report has it that immediately after this we will
have a reapportionment commission set up and
then after each census-taking after that. we will
gset up one. It alows the various different ways to
gel the people participation in the reapportion-
ment, and it does not allow this dilatory method as
in Plan Number 2. So. | think it's ahout time {o
start voting and use that quality that Representa-
tive Garlington proposed here the other day: and
let’s get some voting done and settle down to a
little sort of reasonable thinking.

CHAIRMAN GRAYBILL: Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, Mr. Harlow brought up one of my points and
| agree, | don't think that in the minority report we
would have reapportionment until after the
decennial with the language we have here. And
then 1’d like to point out in Mr. (Cate's second
proposal that he has provided for this being done
in the first paragraph after the enactment of this
section-in opther words. the reapportionment—
but then in setting up his commission and making
it active, he left that part out. And I'm sure Mr.
Cate intended that he would have something in
there, maybe between lines three and four, that
would say something to thr effect that after the
enactment of this section and at the next session
after the decennial census figures are available,
Would Mr. Cate yield to a guestion on that?

DELEGATE CATE: | wouldso amend it. |
think you're right. It probably should provide—I
was trying to cut down on the language, and in the
second paragraph in the fourth line. after thr
words “the decennial census figures are avail-

percent members of one political
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able” should be added the words “or upon
enactment of this-or upon enactment of this
section period”. Those four words, or five words
should be added-“upon enactment of this sec-
tion”, and | think that would then read right. |
think that Style and Drafting could probably take
care of that little problem, with those words
attached on there to show the true intent.

CHAIRMAN GRAYBILL: Mr. Schiltz.

DELEGATE SCHILTZ: | think Style and
Drafting can take care of it right now by defeating
this proposed amendment. My problem with this
amendment is that no matter what Mr. Cate’s
persona intent is, | cannot read this amendment
without it requiring at least 3 years to put a
reapportionment into effect and more, if we should
have something other than annual sessions.
Besides that, in the last line, | fail to see in both
this and Plan Number 2 how a committee can
enact any kind of a plan that must be done by the
Legidature.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, I'd
like to speak in opposition to Mr. Cate's plan.
Later, | would like to submit another plan if it
comes to that. But, for one thing we are putting far
too much statutory measures into this, and | feel
that by deeting the parts that call for a specific
structure, perhaps by saying, “in the session
preceding each federal decennial census a
reapportionment commission shal be established
by law”, would be far better. And after we vote on
this one, this1 hope that you will vote-do not
pass.

CHAIRMAN GRAYBILL: Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
there was a time when | thought that | was a
flaming liberal, but now I’ve found that I am quite
conservative. | still believe in representative
government. | think that the tendency in this Con-
vention to delegate authority to commissions and
boards and one thing and another, is sapping at+
the roots of representative government and |
didike it. | think that the closest thing we have to
democracy is g representative government and
our legislators, whether you have them in a
bicameral or a unicameral government, are
elected by the people. They are the closest force in
government to the mass of the electorate that
exists. | think that they should be the first, the
initid force in providing forreapportionment. | do

not think under any of these plans, including the
minority program that | signed for, that dele-
gating-delegation by the two majority and
minority parties or in Mr. Cate’s plan, all-a
kettleful of parties, each one of ‘em delegating
authority to two members of a commission, is
going to get away from partisanship or gerry-
mandering. People who are elected or named to
commissions by political leaders are likely t¢
have the same connection and faith and direction
as the leaders who appointed them. So you are not
getting away from it. | think that Mr. Cate’s plan
suffers from the points that were brought out by
various speakers. | think that the minority plan
suffers from the fact that no provision is made in
verbiage for the next reapportionment. Now that
next reapportionment is going to take place after
this Convention concludes its deliberations and
settles upon districts, be it either bicameral or uni-
cameral. You're going to have to havereapportion-
ment. You're-in the material that we find in these
proposals there’s a number of senators or a
number of representatives are listed and a number
of delegates or a number of representatives of one
type or another. Some say 30 and 40, or 40 and 80;
some say 50 and 100, and so forth, soit’sinevitable
that we're going to have some redistricting right
after this Convention is completed and the next
Legidature comes aong. Who's going to do that?
The next Legidature is going to have to set the
groundwork for it. And as far as gerrymandering is
concerned, you're going to have gerrymandering
anyway unless you keep the focus of publicity upon
it al the time, whoever is doing it. 1 submit that if

you follow the magjority program through to its
conclusion and everything--every maneuver and

the mechanism afforded is followed to its logical
conclusion that you could have 200 days in the
preparation of the apportionment, and you count
them-just read through it. You can dig it out.
What's wrong with giving the Legislature 60 days
to try to apportion, and then if you can’'t, why, then
it would go to the commission. Our gentleman, Mr.
Garlington from Missoula, he says, “No”. He says,
“There’'s no way to do that; it will have to go to
court.” | submit that no matter what happens you
are going to end up in the court unless somebody is
able to prepare a plan of apportionment nonparelil,
and | am a little bit dubious about the ability of
people to accomplish that. | call your attention to
the recent situation in Minnesota, where we have
a nonpartisan bicameral Legidature. They failed
in apportionment, unlike in Montana this last
time. The court stepped in, just like the court steps

in in Montana. They said, “It's okay, you met our
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plans”, no matter how grudgingly that was made.
But in Minnesota the federal court stepped in and
they said, *No, your plan is pg good. It won’t
conform t o the dictates of the 14th Amendment
and the Supreme Court U. case”, so what are we
going to do? We will set up a Legislature for you. So
they apportioned Minnesota 35 senators and 105
representatives in the Legislature. The court did it,
just like the court okayed the plan of the Montana
Legislature in ‘71. But, do you know what happens
then? The court deal is still unfinished. The
Minnesota Senate has appealed the decision to the
United States Supreme Court. So, you’re probably
going to have to end up in the Supreme Court of the
United States. | submit that the minority plan,
with a little bit of axle grease, is something that
can be made to work.

CHAIRMAN GRAYBILL: Mr. Keileher.

DELEGATE KELLEHER: Mr. Chair-
man, I am a member of the committee who
supports the majority proposal that as given by
Mr. Skari. We argued this matter off and on for 17
or 18 days up there in the fourth floor hehind this
chamber, and subcommittees met until late, very
late at night. | have one objection 1 would like to
point out to the two minovity reporis. Both of them
refer to a decennial census. We have been advised
that there is a strong possibility that the Bureau of
Census will go to a guintennial census. If this is
true, both minority reports will be illegal, perhaps
betore they have even been adopted by the people
next June. Paragraph 2 of the majority report,
which says, “immediately upon enactment of this
section and in the session preceding each
census’ ' —this fatal error is missing from the
majority report. Finally, I subseribe to the views of
Mr. Garlington, Delegate J.C. Garlington. 1 {find
myself, Mr. Chairman, surrounded, except on my
left, by Republicans, My friend, Otto Habedank,
before me; my learned brother, Marshall, behind
me; my dear friend and committeemate, John
Leuthold, to my right. There is no wayv, as a
member of a legislative body, that I could ever,
ever redistrict these people out of a job. Theretore,
support the majority proposal.

CHAIRMAN GRAYBILL: Mr. Eskiidsen.
DELEGATE ESKILDSEN: Mr. Chair-

man, I move the Committee of the Whole stand in
recess for 15 minutes.

CHAIRMAN GRAYBILL: Motion is (g
recess until 3:15 p.m, All in favor say Aye.

DELEGATES: Ave,

CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (No response)
CHAIRMAN GRAYBILL: Cuarried.

{Commitiee recessed at 3:00 p.m.—recon-
vened at 3:20 p.m.}

CHAIRMAN GRAYBILL: The Conven-
tion will be in session. We're considering Mr.
Cate’s amendment to substitute amendment of
Mzr. Nutting to Sections 2, 3 and 4 of Article XV.

Mr. Garlington.

DELEGATE GARLINGTON: Mr. Chair
man, during this recess, F have composed arevised
paragraph for Section 2, which 1 would think
could be substituted for the present 2, 3, 4. 5and 6
paragraphs in the majority proposal, the—

CHAIRMAN GRAYBILL: Well, Mr. Gar-
lington, you're behind Mr. Mahoney, Mrs. Bates,
and one other, but I'll be glad to put you on the list,
iLaughter) In other words, we've got the amend-
ment and we've got the substitute and we've full up
until we dispose of one or two of the present plans.
Mr. Cate, do vou want to close?

DELEGATE CATE: I'm going to move to
withdraw my amendment. I'm «a little bit disap-
pointed in the attitude of some delegates. All I'm
trying to dois do what's best for my people and it’s
fine to criticize someone else’s work but | think
when you do that, vou ought to make suggestions
for its improvement, rather than just eriticize it,
and I've tried—I worked for 2 weeks on the re-
apportionment subcommittce—and tried to pul
together something that T thought would be the
best thing to work under the system that we have
in Montana with our Legislature and without
cluttering up the Constitution with a lot of detail.
But, apparently, it’s not acceptable to a great
majority here and | think that some of the other
motions that some of the other delegates desirve to
make might have more acceptability and there-
fore I would withdraw my motion, Plan Number 3.

CHAIRMAN GRAYBILL: I understand,
that Mr. Cate, you have withdrawn your proposal.
Is that right?

DELEGATE CATE: (Inaudible response)
CHAIRMAN GRAYBILL: Verywell, then

I'll recognize Mrs. Bates, who's next on the list.
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DELEGATE BATES: Mr. Chairman, 1
move for a substitute motion, and it will read—1I
think you have it up there—would yvou prefer
reading it, or do vou want me to?

CHAIRMAN GRAYRILL: The clerk will
read your suhstitute motion.

CLERK SMIiTH: "Subsection 2. Immedi-
ately upon enactment of the scetion and in the
session preceding each federal decennial census, a
reapportionment commission shall be established
by law. The commission will have the power to re-
apportion and must present a plan to the
legriglature within 60 davs of the first day of the
first session’ —and—excuse me—""and must
present a plan to the legislature, if the legislature
fails to act within 60 days of the first day of the
first session after the census enumeration. The
commission’s apportionment plan shall be filed
with the secretary of state and become law, After
enactment of the final plan, this commission shall
be dissoived.”

DELEGATE HATES: Thank you.

CHAIRMAN  GRAYKILL: May ! have the
plan, Mr. Clek? Mrs. Bates, hefore you discuss it,
may | put it in reference to the other two? Mrs.
Bates' plan takes the central section-the central
sentence out of Plan 2 and simply says that the
commission will be established by law and that
then the commission will reapportion and present
the plan to the Legislature, and if the Legislature
fails to act within 60 days, then the commission’s
plan will go into effect. But she has eliminated the
central section of Plan 2—central sentence of Plan
2. Plan 2, you’'ll remember, calls upon the
commission to present its plan to the Legislature
and if the Legislature acts within 60 days, the’ its
plan becomes effective. And Plan 1, or the
majority proposal. simply sets up a commission
which reapportions. Mrs. Bates.

DELEGATE BATES: Thank you, Mr.
President. you did a very good joh of explaining.
I'll sit down.

CHAIRMAN GRAYBILL: Is there any
more discussion?
Mr. Choate.

DELEGATE CHOATE: Mr. Chairman, |
would like to move to amend all of Section 15—and
I have it written out. I'll be glad to sene it up to the
clerk if you'd like to have it.

CHAIRMAN GRAYBILL: Well, Mr. Nut-
ting—or—Mr. (CChoate, let’s see. Mr. Nutting has
moved a substitute motion and Mrs. Bates has
amended the substitute motion. So, you're in the
same position you were—or Mrs. Bates was with
Mr. Cate. Until we get rid of one of the motions.
there’s no room for another amendment. Y o u
certainly may tell what you will do, however.

DELEGATE: CHOATE: All right. I'd he
glad to read it. This is patterned after the new
article that was—or new section that was written
into the North Dakota new Constitution. It reads
as follows: “A legislative reapportionment ¢om-
mission, consisting of electors appointed by the
district judges in a number and manneras shal be
established by the district judges, shall fix the
number of legislators and divide the state into
legislative districts of compact and contiguous
territory. The commission shall guarantee as
nearly as practical that every voter is equal to
every other voter in the state in the casting of
balots for legislative candidates. The commission
shall prescribe its own procedures. Upon agree-
ment by a majority of its members, the commis-
glon shall file its reapportionment plan with the
secretary of' state and it shall hecome effective 60
days after the date of filing; provided, the supreme
court in its exercise of original jurisdiction may
review any plan adopted by thecommission. Ifthe
plan fails to meet state or federal constitutional
requirements, the court shall direct the commis-
sion to revige the plan within a stated time.” In
other words, it would leave it up to the courts to
determine the commission, and it could he
reviewed by the Supreme Court, and it would take
it out of legislative hands and the matter of
partisanship and all that. Thank you.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
would Mr. Garlington yield to a question'?

CHAIRMAN GRAYBILL: Mr. Garling-
ton?

DELEGATE GARLINGTON: Yes. |

would.

DELEGATE HARPER: Mr. Garlington,
in view of the fact that we need to haveall kinds of
information before us hefore we c¢an vote
intelligently on whether to adopt the amendment
before us now, without putting your proposal in
the form of amendment, would you enlighten us ag
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to what kind of thing vou would propose were you
to propose it later on? (Laughter)

DELEGATE GARLINGTON: [ would be
very glad to. My proposal 1s to delete Sections 3, 4,
5 and 6 entirely: to rewrite Section 2 to say in sul-
stance that, upon enactment of the new Constitu-
tion, and at the time of the succeeding census, the
legislative districts should be reapportioned and
adjusted as necessary to conform with the
requirement of Section 1, which we have already
passed, which provides that each district shall
consist of compact and contiguous territory and be
so nearly equal in population as is practical. And
then just to say that the means of so doing should
he by an impartial commission established and
functioning as provided by law, and leave all
of this material to be worked out as the future
unfolds.

DELEGATE HARPER: Mr. Garlington,
appreciate your doing that.

CHAIRMAN GRAYBILL: The Chair is
summarizing these so we can understand what
we're doing. Mr. 8chiltz, would vou care to outline
your plan now?

DELEGATE SCHILTZ: Mr Chairman,
was just tidying up. It was my impression that on
Plan 2, and so far as I could tell from what I heard
of Mrs. Bates’ proposal, that there was no
provision made for the reapportionment immedi-
ately following the adoption of this section, if 1t
were adopted, and so I was merely saying that, in
the sessions following the adoption of this section
of the Constitution and preceding each decennial
census; it only obtains if one of these proposals
gets through, I guess. [ don't want to proposeit for
everyone's proposal, is about the size of it

CHAIRMAN GRAYBILL: Mr. Mahoney,
do you want to—is Mr. Mahoney—do you want to
explain yours?

DELEGATE MAHONEY: Well, My, Pres:-
dent, I am going to try and move to amend the
majority report on page 8, and all 'm trying to do
is to take the word, “907, and reduce to “60’"; then
go down, after the word, “shall”, in line 6, strike
the rest of that sectlon—or. that line—and insert
the following: *"The commission shall draw up a
plan to reapportion the legislature which shall be
submitted to the legislature no later than the 10th
day of the session. The legislature may apportion
itself or, if it should fail, then the commission shall

study and apportion the legisiature.” In other
words, I'm leaving—letting us—{first let the
Legislature try it after they’ve got all the facts from
the apportionment commission and if they should
not doit, then that commission shall apportion the
Legislature. I'm just trying to let the Legislature
have a chance.

CHAIRMAN GRAYBILL: Very well.
Now, 1t appears to the Chair that we have three
possibilities only—three main possibilities-—and
then we can clean up the language. One is the
majority report which sets up a commission and
the commission reapportions, and it tells how. The
second is the minority report, which sets up a
commission and the commission reapportions
and files its plan but the Legislature has, during its
first 60 days, the right to reapportion and ifit can
do so, the Legislature reapportions. And then,
Number 3, Mrs. Bates” plan, s very similarto that.
[t simply sets up a commission—it simply lets the
Legislature set up the commission by law. In other
words, it does away with the compheated method
of choosing the commission in Plan 2, and it savs
again that the Legislature must be presented with
a plan and i1t fails to act. why it becomes law. So,
really, what we're tryving to decide 1s between
letting the commission alone apportion, or let the
commission apportion, turn it over to the
Legislature and give the Legislature a chance to
apportion, and if it fails, then the commission
apportion. Now, that's the upshot of what we're up
against here, We're on Mrs. Bates” motion which
really has the effect of simplifving Plan 2, but not
vreatly changing the substance of it. If there's—

Mrs. Robinson.

DELEGATE ROBINSON: Yes, Mr. Presi-
dent, T would hike to speak in opposition te the
amendment offered by Mrs. Bates. First of all, it
does say that a commission may be established as
provided by law. Of the 20 states that now have
reapportionment commissions, not one of them
say “as may be provided by law.” The Constitu-
tion establishes how the commission is to be
formulated. I think we, too, should do this. First of
all, if you leave it up to the Legislature, in the
proposal offered by Mrs. Bates, they may decide
that they may have a commission ol 10 legislators
to do it. So, in fact, vou have not created a
comrnission: vou have left the reapportioning to
the Legislature which is not what it was specifi-
cally stated in the intent and purpoese of creating a
commission. Second of all, I do not behieve that if
the Legislature cannot agree on the methods of
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apportioning:. they’re probably not going to he
abie to agree on the method of appointing a reap-
portioning committee, Of 2(} states that have
them, there are 15 different ways to appoint an
apportioning committee, You c¢an have the judges
do it; you can have the Governor do it; you can have
the leaders of the party do it. This isn't the
question. It's whether or not you’re going to have y
commission and whether or not you're going to
pass the buck back to the Legislature to set up this
commission. | am a bit confused because il of
these proposals. in essence, have good points. | am
in agreement that probably the majority report as
it is here could he amended to where it would all {it
in one section and where you might give the
Legislature a bit of a chance to participate. | sub-
mit that if you do not have a commission, if you
leave it to the Legislature, you will in essence have
a commission which consists of the Supreme
Court. This is what happened in Minnesota be-
cause they did not have a commission. Of the 20
states that have commissions now, 19 of them have
submitted plans for reapportionment to the
Supreme Court. Only one of these has not-has
been unconstitutional. Of 14 states that have
Legislatures that have submitted their own pro-
posals since 1965, 12 of them have not failed to
meet the one man, onevoterequirement. | think the
commission is necessary, the point being now, |
think we should decide whether we want a commis-
sion to initiate or whether we want the commis-
sion to be a backstop agency. In the majority report
you have the commission initiating the plan; in the
minority report you have it as the backstop agency.
| have another plan and if we getrid of any of these
other plans, then | will offer my other plan
(Laughter) and hopefully we will be able to proceed
from there.

CHAIRMAN GRAYBILL: Very well, the
issue, | think, is on Mrs. Bates’ substitute-or
amendment to Plan 2 The purpose now ot
deciding on Mrs. Bateg’ plan is to decide whether
pr hot you want the commission appointed by law,
or Whether or not you want to go back to Plan 2
which has the commission appointed in the
manner set forth in Plan 2. So, Mrs. Bates, do you
want to close?

DELEGATE HATES: | would like to, Mr.
Chairman. Thank you. In regards to deleting the
part where the commission is structured. many—
in looking over the constitutions of other states,
each state seems to do this differently-some with
judges, some with elected officials, some with the
Executive Department, and so there is no set

means. As far as giving the Legislature an oppor-
tunity to reapportion themselves, the majority—
the states within the United States-the majority
of them did reapportion themselves between the
years of 1963 and 1970, and most of these have not

been overturned. And | think the Legislature
would have a little bit better understanding per-
haps than even a commission, but by having this

backstop commission to do the job ifthey fal to do
so, I'm sure would simplify it. In regards to a
guestion that was asked, the opening statement
says that “upon enactment of this section and in
the sessions preceding each decennial census’, so
it would take care of now and later. Thank you.

CHAIRMAN GRAYBILL: Very well, the
question is on Mrs. Rates’ amendment to the
substitute motion. It reads. “Upon the enactment
of this section and in the session preceding each
federal decennial census, a reapportionment com-
mission shall be established hy law.” That's the
main point of her motion-it's to be established by
law. Then, it goes on and says-it strikes the next
two sentences of Plan 2 and it says: “The commis-
sion will have the power to reapportion and must
present a plan to the legislature. If the legislature
fails to act within 60 days after the first day of the
first session after census enumeration, the
commission’s apportionment plan will be filed
with the secretary of state and hecome law. After
enactment of the final plan, this commission will
be dissolved.” So many as shall he in favor of Mrs.
Bates’ amendment. please say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN  GRAYHILL: The Noes have
it and the amendment fails. All right, now we're
considering the minority report, Plan 2 which
provides-and now the issue is clearly drawn
between the majority and minority reports and the
main issue, although there's a lot of difference in
language. is that in the minority report, the
commission will have the power to reapportion if
the Legislature fails to do so within 60 days, so that
the Legislature may, within the first 60 days that
it’s in session after the census, the Legislature
may, in fact, itself reapportion. Underthemajority
plan, the commission reapportions. So the issue is
now on the minority plan of My, Nutting that
Section 15 be amended and so, Mr. Nutting. would
you like to close?
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DELEGATE NUTTING: Mr. Chairman, |
don't plan on closing. | would like to say that this
Plan 2 has done exactly what we hoped it would
do. In that it has brought this issue squarely
before the house and there certainly is no shortage
of plans, so | will withdraw Plan 2 from
consideration.

CHAIRMAN GRAYBILL: Very well,
Plan 2 is withdrawn. Now we're back on Plan 1.
Plan 1 is the mgjority report.

Mr.  Garlington.

DELEGATE GARLINGTON: | would
like to make a motion to amend Plan 1 by
substituting therefor the amendment which |
wrote out and which has now been placed upon
your desk there.

CHAIRMAN GRAYBILL: Very wel, Mr.
Garlington will amend Plan 1. Just a minute here.
This amendment would strike from Section 16—
15, Sections 2, 3,4,5 and 6. So it strikes everything
after Section 1. Section 2 would read-Subsection
2 would read: “Immediately upon enactment of
this section and in the session next preceding each
United States census, the legislative districts
shall be reapportioned and adjusted as necessary
to conform to the requirement of Section 1, the
means of so doing to be by an impartial
commission established and functioning as
provided by law.” So the purpose of Mr. Garling-
ton’s amendment is to replace al the machinery in
2, 3, 4 and 5 by a sentence that says “that after
each sentence and immediately after this section”,
which means after the Constitution is adopted, if
it is, then we will reapportion by an impartia
commission established and functioning as
provided by law. Mr. Garlington, any other-do
you wish to debate it further or do you wish to dis-
cuss it further?

DELEGATE GARLINGTON: No, Mr.
Grayhill, I think we had better just proceed with
this.

CHAIRMAN GRAYBILL: Mr. McNelil.

DELEGATE McNEIL: Mr. Chairman, |
rise in opposition to the proposed amendment for
the smple reason that | believe that that is-this
contravenes Article IV, Section 4 of the United
States Congtitution which guarantees a republi-
can form of government. This to me means that we
ought to at least afford the opportunity to our elect-
ed representatives to cause the reapportionment to

be had following a census, or preceding the census.
| very much like Mr. Mahoney’s suggestion. | agree
100 percent that we must have a commission
where the Legidlature fails to doits job. However, |
believe the commission ought to first submit its
proposed plan to the Legidature, and with a dead-
line, so that if the Legislature which, remember,
are the elected representatives of the people as dis-
tinguished from an appointive commission, to at
least afford them one opportunity with a deadline
to effect a reapportionment. If they don’t act, then
let the commission go ahead. But | think it's very
important that we try to preserve the reapportion-
ment by the elected representativesrather than by
an appointive commission. | like very much the
majority’s proposal in its entirety if it would
simply, instead of first have this report of the
commission filed with the Secretary of State, file it
first with the Legidature with a deadline to either
adopt that plan or come up with its own plan, and
then if they don’t act, put it back in the
commission and have theirs take the force of law.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Charman,
we've been discussing this now for some time and
it's the kind of discussion | like to listen to. Now, |
will take it upon myself, as Chairman of the
committee, to ask that you give us time overnight
to present some clarification on the magority plan.
For example, | had some sheets passed out to you
yesterday-or Saturday morning-which would
have amended the introduction of paragraph, or
subsection 2, which | have not presented to you,
but it says “In the legidative sesson following
ratification of this Constitution and in the session
preceding”-that would put the Legislature to
work next in 1973. However, after Mr. McNeil's
proposal there, would you give us the authority to
work on this overnight and rework this Proposal
Number 1, and we can incorporate this idea of Mr.
Mahoney’s like Mr. McNeil liked, and then you
can tak about the two proposals with those two
changes. So | would move that we postpone
further action on Article-Section 15, subsections
2, 3, 4,5 and 6 today.

CHAIRMAN GRAYBILL: Until-you
can't—

DELEGATE AASHEIM: Until tomorrow
morning.

CHAIRMAN GRAYBILL: Until tomor-
row morning a 9 o'clock? All right, the motion of
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Mr. Aasheim is that we postpone consideration of

subsections 2, 3, 4, 5 and 6 of Section 15 until
February 23vd at 9:00 a.m.
My, Kelieher.

DELEGATE KELLEHER: My Chaiv-
man, I'd ike to resist that motion. We argued long
and hard in committee on this. We passed it [t was
submitted by one of the committee members and |
don’t see why we just can’t go ahead and finish
now.

CHAIRMAN GRAYBILL.: [stherefurther
discussion?
{No response)

CHAIRMAN GRAYBILL: If not, all in
favor of My, Aasheim’s motion to postpone
consideration until ¥ o'clock tomorrow morning,
please say Ave.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Chairisin
doubt. We'll use the voting machines. Vote Aye or
No. Vote Ave if you want to wait until tomorrew;
vote No il vou want 1o go ahead now, Have all the
delegates voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
{(No response)

CHAIRMAN GRAYBILIL: 67 delegates
having voted Aye and 19 voting No, it's now
passed until tomorrow morning at 9 o'clock. Will
the clerk please read Section 16 of the Legislative
Article?

CLERK SMITH: “Section 16. The People’s
Advocate, subsection 1: The majority and
minority leaders of the legislature shall together

appoint the people’s advocate.” Subsection 1 of

Section 16, Mr. President.

CHAIRMAN GRAYBILL: Mr. Aasheim,

who is supposed to take Section 16?7 Oh, all right,
Mr. Leuthold.

DELEGATE LEUTHOLD: (Inaudible)...

after having under consideration Section 16 of

Proposal Number 3, that it recommend the same
do pass. Mr. President.

CHAIKMAN GRAYBILL: Mr. Leuthold.

DELEGATE LEUTHOLD: Section 16
adds a new section to our Constitution known as
the people’s advoeate. Ud like tojust speak on both
sections together. [ think it all kind of goes
together here.

CHAIRMAN GKAYBILL: Very well,
shall I have the dek read Section 2, Mr. Leutheld?

DELEGATE LEUTHOLID: Yes, I believe
it’d he hest to consider them together.

CHAIRMAN GRAYBILL: Very well.

CLERK SMITH: “Subsection 2. The
people’s advocate shall have the duty to provide
information to any person upon request relating to
government; and shall have subpoena power and
authority to investigate on complaint or on his
own initiative any act or omission of any agency
of government, and take appropriate action. The
tegislature shall provide for this office and its
operation.”

DELEGATE LEUTHOLD: Mr, President.

CHAIRMAN GRAYBILL: Mr. Leuthold.

DELEGATE LEUTHOLD: The people’s
advocate is a better term for the two proposals that
were presented to the Convention, known as
ombudsman; and since most of us can't say that.
we thought that people’s advocate was a little
nicer term to use and a little maore descriptive of the
position that we're trying to present. Now. the
section itself explains quite well the people’s
advocate and the comments are quite-they
explain quite well. But 1 would like to add to both
the comments and the section with a few remarks
of my own. Now, generaly, the people’s advocate
has been characterized as a public officer whose
job involves investigating complaints by citizens
who feel they have been treated unjustly by some
government agency. The people’s advocate's duty
is to investigate these complaints, decide whether
the complaints are justified and use as prestige
knowledge gained through objective study and.

when necessary, publicity to have the situation

speedily remedied at no cost to the complainant.
Usually he is empowered to initiate investigation
on his own, based upon news media and other
sources of information. He may or may not he
given the power to either instigate ¢r advise
prosecution of officials alleged to have broken
laws. Normally. the people’s advocate would not
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have the power to overturn a bureaucratic
decision. In reality, burecaucrats tend 1o accept his
Jjudgment. This power generally depends on his
prestige and as such his pay, tenure status and so
forth are usually comparable to a circuit judge,
His power and influence. are therefore, somewhat
dependent upon the amount ol respect a particular
people’s advocate is able to venerate. I'd like to
deal a little hit on the historv of it. [t'squite newin
America but a people’s advoeate has been in
existence for a century and a halfin Sweden and is
strongly used and considered in Denmark,
Iteland. Austria, West Germany, Australia,
Singapore, India and many Latin American
countries. The State of Hawail was the first to
establish a people’s advocate 1in 1962, We have a
number of cities who have a people’s advocate. It
18 that the present agency systems are not
adequate to handle complaints, as their ohjective
is often to shed the best ight on the agency. It is
also felt that a prople’s advocate position is not a
substitute for existing complaint channels, but
rather is a method of increasing their scope,
flexibility and their objectiveness, Finally | it is felt
advocates assert that the mere presence of such an
office increases governmental fairness and
efficiency, as agencies will he less prone towards
arhitrariness and injustice when they realize that
their actions may he reported in a complaint to the
people’s advocate. [tis felt that this not enly helps
the individuai complainant, but also aids in
governmental-citizens relations. [ submit this
plan and appeal for its adoption.

CHAIRMAN GRAYBILL: Very well, the
committee proposal 1s to submit Section 16, the
people’s advocate.

Mr. Etchart.

DELEGATE ETCHART: Mr. Chairman,
as a substitute motion, I move to amend Section
16, subsections 1 and 2, on pages 8 and 9 of the
article—Legislative Article—by deleting the entire
section, “and the people’s advocate.” My, Chair-
man.

CHAIRMAN GRAYBILL: Very well, Mr.
Etchart.

DELEGATE ETCHART: The pecple’s
advocate proposal was alse considered by the
General Government Committee and we were very
fascinated with it. We thought it had alot of merit,
but we didn’t feel that it helonged in the
Constitution. It's presently in three states—
Nebraska, Hawall and Oregon—but in no state

have they included it in their Constitution. We
didn’t know the cost. We thought that if it was a
good 1deq, it could be done by legislation. And our
philosophy has been in the committee to leave
legislative matters out of the Constitution as
much as possible, There was alotof support for the
idea, but we felt thal inasmuch as 1t s an
experimental thing—only three states have it—
there's possibly some duplication with other
agencies working in this same field, that it wasn’™
constitutional, and I would submit that it doesn’t
bhelong in our Constitution either.

CHAIRMAN GRAYBILL: Mrs. Fck.

DELEGATE ECK: Mr. Chairman. | re-
sist—I rigse to resist Mr. Etchart’s movement to
delete this motion. I see the office of ombudsman—
and T rather hate to omit the word hecause it took
nie a long time to learn to say it—hut [ agree that
“people’s advocate” mavhe is a betler term. But |
see this as a provision which isin keeping with our
interest increasing the ability of citizens to
participate in the process of government. Such an
office would be a boon to the people who frequently
become bogged down in trying to wade through a
mire of bureaucracy. The people’s advocate, or
ombudsman, can help the citizen understand and
work through the svstem. We all know that thisig
needed. The office, too, is somewhat of a boon 1o
government officials who are frequentlv under five
from unjustified aitacks. History of similar offices
has shown that about 80 percent of the complaints
recetved by such an office have been unjustified.
Certainly an independent office that shows a
complaint to be unjustified can only increase a
citizen's respect for his government and the
hureaucrats’ respect for themselves. 1 do agree
that this could be more appropriately a statutory
measure, However, as you recall when My, Unruh
talked to us about the ombudsman, he suggested
that if we really wanted this kind of an office in
Montana, it should be written into a Constitution,
hecause the function of the ombudsman, oratleast
some of it, is at the present time taken care of quite
frequently by legislators. We would remove from
them, to an extent, the abhility to step into the
bureaucracy on hehalf of thelr constituents.
However, [ believe thatit is only arelatively few of
the constituents who will go to their legislator. It's
probably the minority groups, the low-income
people, those who don't really understand the
system, will have access to a people’s advocate
where they wouldn't have the same kind of access
through the legislators. I recommend that this
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body do ress the motion of Mr. Etchat's and
support the mgority proposd.

CHAIRMAN GRAYBILL: Mr. Arness.

DELEGATE ARNESS: Mr. Charman, |
support Mr. Etchart's motion. | think it's wdll
taken. The ombudsman, as | understand it, is an
office that exists primarily in parliamentary
countries. Assuming for the moment that we do
not adopt Mr. Kelleher's proposa for a parlia-
ment, then the office of ombudsman is incon-
sgent with our sysem of checks and baances.
We have a provison in our present Conditution,
which I'm sure will be in the next one, that says
that the three branches of government shal be—
ddl reman digdinct and that they shdl act,
none of them, within the sphere of the other
branch. The ombudsman is desgned for a type
of government where we don't have that sort
of divison. And the ombudsman operates to keep
a bureaucracy, such as exists under the Fourth
Republic in France, from taking over functions
which ordinarily would be exercised by the
parliament. If we had thattype of situation orif we
had a parliament, then the office would be
justifiable. Under our arrangement what we
would have would be some sort of glorified public

relations man, and | don’'t think that the
Legidature needs that.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Mr. Presdent,
| would like to point out in conjunction with the
remarks made by Delegate Arness that the
ombudsman is not developed primarily or only for
parliamentary sysems of government. The dSates
of Hawaii, Nebraska and lowa al have the office
of ombudsman, and they certainly do not have a
parliamentary form of government.

CHAIRMAN GRAYBILL: Mr. Toole.

DELEGATE TOOLE: Mr. Charman,
would Mrs. Eck yidd to a question?

CHAIRMAN GRAYBILL: Mrs. Eck, will
you yidd?

DELEGATE ECK: Yes, | will.

DELEGATE TOOLE: Mrs. Eck, how
would you plan to have this individud “teke
appropriate action”’-as these words read here?

DELEGATE ECK: Mr. Charman.

CHAIRMAN GRAYBILL: Mrs. Eck

DELEGATE ECK: | think that the action
that he would take would depend upon what kind
of a dtuation there was. Lots of timesin fact |
think the studies have indicated that a great ded
of his action is in providing information to the
person, in other words, indicating to the person
what the proper channds are and maybe assisting
him in going through thee channds. Sometime
the appropriate action might be invedigaing a
procedure of a department of government and
uggedting changes Sometimes the action might
be redly to redress an officid. | think that this has
happened in sates where an ombudsman is used.
But appropriate action could mean a great-you
know-a great number of different kinds of action
in different Stuations But for the most pat he
does, to begin with, spesk for the individua
complaining. If he finds the complaint unjudtified,
which he does in, they say, as many as 90 percent
of the cases, he then spesks for the governmenta
agency in protecting the agency agang un-
judifidble criticism. So, | think that the office is
redly pretty much free-flowing, and | don't think
gopropriate action in any two cases might be
redly the same thing.

CHAIRMAN GRAYBILL: Mr. McNel

DELEGATE McNEIL: Mr. Chairman, I'm
most concerned as a response, or as a result of
Delegate Eck’s response to this question, about a
serious violation of our separation of powers
doctrine. | fird read this to be just investigate and
a that gage it would be clearly an exercise of the
executive power of our government. However, in
response to the question, Mrs. Eck aso said, “make
recommendations’. This is a legidaive function.
If any single person is going to make recommen-
dations to a governmenta agency, this is invading
the province of our Legidature. Mrs. Eck also used
the word, “redress’. This frightens me. This is a
judicid function. If some governmentd board is
doing something wrong, then an action ought to
be initiated in our separate branch of government
in our Judiciary. If “take appropriate action”
includes legislative and judicial functions in
addition to the obvious power to investigate, |
would dsrongly oppose it. If the pogtion of
people's advocate is truly to provide just informa
tion and investigation, perhaps | could find room
to support it. But in view of the response to the
question, | think it's a violation of our separaion
of powers.
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CHAIRMAN GRAYBILL: Mrs. Erd-
mant.

DELEGATE ERDMANN: Mr. Chairman,
| would support Delegate Etchart. | don’t knowifit
was a motion, a substitute motion or a” amend-
ment.

CHAIRMAN GRAYBILL: [t was a motion
to delete.

DELEGATE ERDMANN: Motion to de-
lete. | would support this and | would say that
this position of ombudsman has heen used widely
in the various Jarge cities of America, and it’s
nothing bui a fancy name for a complaint
department when it’s used within a city govern-
ment. A n d the mayvorsand councils like this
position because it relieves them of all of thr
routine of complaints. And we all know that
citizens piten get the feeling that they're being
pushed around by the various offices, probably
either in Helena oy in their city government, and
this is a position that has worked very well in city
government just as a complaint department. It
keeps the voters happy. And | would he for it. as
provided by the Legislature, but not proposed and
placed in opur Constitution. Thank you, Mr.
(Chairman.

CHAIRMAN GRAYBILL: Mr. Foster.

DELEGATE FOSTER: -Chairman, |
would like to oppose the substitute motion of Mr.
Etchart and support the original motion of the
majority for two reasons. {ine, almost the same
reason as Delegate Erdmann has related, except
in reverse. | feel that we need a function in
government on the state level for this purpose,
somewhere where the citizens can go, somewhere
where they can get response from government and
not get turned away as many citizens feel in the
dealings with some of pur major departments. he
they Highway Department, Fish and Game, or
what. | feel that there’s a need for this office. In
answer to some of the points, or questions, that
Delegate McNeil raised, this is clearly a”
informational investigative-type office in thearea
of providing information to the citizens. The
appropriate action clause which may have caused
some question. in practicein other states, has been
clearly a question of providing information to the
Legislature, if legislative action is necessary;
providing information to the Attorney General if
judicial action is necessary: and, in fact, providing
information to the public so that they may be

aware of what 1s going on in state government. |
submit that these functions are all extremely
necessary as the bureaucracy, or whatever you
want to call it, as the size of state government
enlarges. I think there 1s in fuct a need that the
citizen has somewhere they can go, somewhere
that they feel they will be received and not turned
away summarily, to henr their complaints, And as
Delegate Eck has indicated, | feel that there is a
need for government to have some protection,
also. And one of the greatest accomplishments of
the office in states where they've had it has been
that in fact there has been greater confidence in
the government once this office was established,
bheeause where vou have 90 percent of the
complaints that have been submitted found to be
unjustified, this gives greater confidence to the
public-at-large In your government; and at the
same time, those 10 percent of justified complaints
have bheen dealt with and corrections have heen
made. The greatest effort and the greatest power
of this office is strictly bringing public attention to
the problem. It isn't a legislative function. Ttisn't a
judicial function, and it's not an executive
function. It's simply bringing the focus of the
public spotlight to bear on the efficial who may be
performing his office in & way which 1s not
desirable for state government. Thank vou, Mr.
Chairman.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Mr. Chair-
man, | don’t like to get up after we spent 3 or 4
hours on apportionment and then had to pass it
over, but | would like to say a few things. And 1'11
try to be as hrief as possible. Four states. you now
know, have it-not three—Nebraska, Hawai,
Oregon and lowa. In Nebraska and Oregon and
lowa, the Legislature refused to pass the legisla-
tion for obvious reasons. In Hawaii it was passed
merely by accident on a vote swap. Now, why
doesn't a Legidature like this bill? And why do we
lawyers not like it? And I’m going to speak for
myself only, as a lawyer. First of all, the
ombudsman gr the people’s advocate takes away
the casework from the incumbent legislator.
Instead of going to the ombudsman you go to the
legislator, and he gets things done for you, And
how many of you know how many congressmen
have stayed in the United States Congress solely
by doing their casework’! We have congressmen
and senators that have one clerk that does
nothing but send out obituary letters. That's all
she does is read obituary pages and send those
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lotters out and take care of these litile things, like
getting people into the V.A. hospital. And at the
state Legislature level they could do similar things
for their constituents and they keep getting
reclected and reelected, and they do not get re-
elected on their record. And this is, [ suspect, is
why Nebraska, Hawaii, Oregon and Towa—all the
four states that now haveit—did not pass it except
in the case of Hawall in a vote swap deal. Now,
what happens to us attorneys? I have read up—
our sister—] mean, a province to the north of
Alberta and New Brunswick, the only two
Canadian provinces to have one—they just
enacted 1t in 1967, and the first year in Alberta
they had 32 complaints; in 1968 they had 535
complaints; and for the first 10 months of 1969,
which is the only last year I have any record, they
had 627 complaints. Roughly one-third of the
complaints are rejected, as he doesn’t have any
jurisdiction, either because of matters still
pending in court, an appeal hasn’t been run out,
and so on. One-third of the cases he actually gets
results. He gets the job done for these people. And
then, what does this mean? In 1969, he only had to
refer two cases to the Cabinet—that meant to the
Premier and his ministers. And one was a teacher
who wanted his retivement pay back with interest,
and they gave this teacher the old razematazz and
the run-around and finally he kept after them and
kept after them, and they decided to pass aspecial
bylaw—this isthe way, I guess, they save face. But
they did pay the teacher his retirvement fund
back—apparently he left the teaching profession—
and with interest. Now why, as alawyer, would I be
opposed to this? Because you're going to cheat me
out of a lot of fees at $30 an hour. Remember, $30 an
hour, as I told you before, 1s for widows and
orphans. This is work that we lawyers now handle
for a fee. Now, if yvou want 1l to keep that way,
that’s fine but I don’t see where we lawyvers, in
conscience, could really justify a fee and T should
say in all honesty, in defense of my own
profession. that very often we will not charge afee
for this type of thing. But, on the other hand we
may charge a fee and at the minimum rate. I[t's up
to vou. If you want to go by the history of the four
states that have it in the United States, they all
refused—the Legislature refused to passit. All this
does is mandate the Legislature to appropriate the
funds for the office. Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr Eskildsen.

DELEGATE ESKILDSEN: My, Chair-
man, members of the assembly. Today, so far, we

have almost but not quite established three new
boards. We just about established—well, we did
establish a new board to figure guil the pay for the
Legislature and the Judiciary and the Executive.
Then. we just about established & board to figure
out how we was going to reapportion ourselves if
the Legislature couldn't do it, and so forth. Now,
we're just about ready to establish another depart-
ment, and 1 have a question | want to ask. It says
here, “The people’s advocate shall have the duty to
provide information to any person upon request
relating to the government.” Thank goodness,
we're not a very big statewe only got 700,000 of
us. But my question is. and I'm sure the committee
has researched this quite thoroughly, how much is
this going to cost?

DELEGATE KELLEHER: |Is that a ques-
tion?

DELEGATE ESKILDSEN: To whoever
would answer it. It's information 1 want.

CHAIRMAN GRAYRILL: Mr. Kelleher,

DELEGATE KELLEHER: |In the State of
Hawaii-the State of Alberta-no, the Province of
Alberta, they still, as of 1969, 2 years-3 years
after it was in force—1967, 1968, 1969—had a four-
ma” office and they were handling complaints at
the rate approximately 900 to 1,000 a year. The
State of Hawaii, the first year it was in effect, that |
think 1,062 complaints, but | don't know the size pf
their office. Hut assuming that they’'re as efficient
as our neighbors to the north, Alberta, they too
have a one-ma” office. We proposed—regarding
cost, we proposed—I don’t know if it's in the
comments—originally that this man have the
salary and prestige of g district judge. and a
district judge in Montana now makes about nine-
tee” or nineteen five-1 forget-nineteen thou-
sand a year—a district judge...(Inaudible). All
right?

DELEGATE ESKILDSEN: Mr. Chair-
man. Thank you, Mr. Kelieher. I've been given this
by Delegate Eck and it provides 103,000 for the first
fiscal year. Nebraska provided 113,000 for 18
months. 1 only have this to say is-is this body,
we're different from the Legislature in that we
don’'t have to woyry about what it's going to ¢ost
anybody. All we got to do is figure gut a good Con-
dtitution. But, | submit to you it's time to take a
little look at what we're going to cause the
Legislature to have to do. And the next legislative
gession Will be faced with all these extra boards
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and hureaus and men anti that we're causing them
in the Constitution to establish. Right here, we've
got $200,000 in this one little hoard it they just do
the same kind of a job that other state’s done. So, |
submit to you it's time to think about this « little
bit.

CHAIRMAN GRAYBILL: Mr. Cham-

POUX.

DELEGATE: CHAMPOUX: Mr. Prest-

dent, fellow delegates, I rise in opposition to the
substitute motion and urge you to support the
majority motion. | was one of the delegates that
submitted a proposal on this, and when | came
over here, | came over here with a large fistful of
letters, complaints of’ people in my district, that
asked me if | would look into them for them. They
ranged al the way from socia security problems
to {abor problems—all kinds of problems. | submit
that the problem is the problem of a” unre-
sponsive government. The government that
we're hoping to make here, | hope and {oresee, will
be more responsive What we're talking about here
is the people’s bureaucrat. Now. in response to Mr.
McNeil’s comments, if the Legislature had done
its job, supposedly, we wouldn't have any need for
this, but what happens to a common citizen out
there that doesn't know thelegislative procedures,
that doesn’t know the rules, and we sitting in here
the first few days certainly went through this
process. didn’'t we? Now, how is that individual
going to get to the Legislature? What happens if
his legislator from his own district is not respon-
sive? And many of them aren't. If the judicia had
done their job, we say, there would be no need for
this perhaps. But what about the many rules?
What are the procedures that the common citizen
doesn't know in terms of approaching the bench,
or even being afraid on the one hand to even
approach certain lawyers when they charge $30
an hour, as Mr. Kelleher has proposed. Well, when
legislators come over here, they also come with a
lot of complaints. | think that if we give this to &
ombudsman ¢r a people’s advocate, if you will,
this will be kind of a legidative relief bhill in a way
in that it will alow them more time perhaps to get
down to what they really should be working at;
and that is working with laws and attempting to
improve the governmental structures. | aso think
that this people’s advocate in many ways is a”
educational process. Many citizens will come to
this individual or his office and attempt to get
redress of some kind and find out for the first time,
perhaps, how a governmental agency works, and

in the process mavbe his complaint will be
satisfied. We talk to Mr. Kskildsen’s point, if |
may. You talk aboutif it’s needed. What about the
person? We have had o session—the biennial
session in this state—what about the person that
can’'t get anyvthing done between the sessions? Isit
only going to be done during the session? Will this
legislator come over here from Two Dot or
ltkalaka, or where-have-yvou, and take care of his
business? But it 'he can send a letter to this man
that’s right in the Capitol, I'm sure that he can get
something done. I'm for the majority proposal.

CHAIRMAN GRAYBILL: Mr. Monroe,

DELEGATE MONROE: | rise in support
of the people’'s advocate for this-one of the
reasons | support it is for this reason. So many
times, agencies and boards and officeholders
have little small procedures that are “ever voted
upon by the Legislature, or small little rules that
they go by in their particular office or agency that
we don’'t have anything to say about. and
sometimes they really infringe upon our rights.
And if we had someone that we could go to and tell
them that we don’t think the procedure in that
particular office is helping us and for the common
good, | think it would be bheneficial to have
someone as our advocate protecting our rights.

CHAIRMAN GRAYBILL: Mr. Choate.

DELEGATE CHOATE: Mr. Chairman. |
rise in support of Mr. Etchart's motion to delete
this. I’ve just looked through the Helena phone
directory here, and | didn't look under any of the
federal agencies, although there are a good many
of those, but under thestatelistings there aresome
that 1’'ll enumerate: Aging Commission, Employ-
ment Commission, Unemployment Insurance,
Public Information Office, Child Health Service,
Public Information Office under the Highway
Department, Public Employees’ Retirement Ser-
vice, of course, Veterans’ Welfare, the Welfare
Department, Blind Services, Family Services,
Medical Assistance, Vocational Rehabilitation.
Then there are several listings under the county
besides their County Welfare Office; and under the
City of Helena, they have a Animal Shelter,
Director of Public Service, Information and
Special Services, and one more that I'll mention
briefly in just a minute; that, it seems to me that
out of all of these, to add another one doesn’treally
make very much sense. There is information avail-
able to people if they know where to find it, and if
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they don’t, they can use the phone book. Helena
also has a sewage disposal service, and maybe
that’s where we ought to put this proposal.
(Laughter) Thank you.

CHAIRMAN GRAYBILL: The Conven-
tion will stand at ease for about 3 minutes while we
change the tape. Please. (Inaudible).

(Recess for 3 minutes)

CHAIRMAN GRAYBILL: (‘onvention
will he in session.
Mr. Furlong.

DELEGATE FURLONG: Mr. Chairman,
I rise in support of the majority report. I think one
of the single-most things that caught the people’s
imagination in discussing this Constitutional
Convention and in running for a position heve,
was the idea that the people had somewhere to go
for their grievance. | think that Delegate Choate’s
remark is a perfect example of why we need one
place. The very fact that we have such a profusion
of places to go now te get an answer—I think it's
called “passing-the-buek.” 1 think the typieal
person of Montana would like to have one place
where he could put his finger and get s answer to
whatever his problem is. Whether he is ultimately
satisfled with the answer or not, T think he will
more than appreciate the fact that he knows wheve
to go and where to find out.

CHAIRMAN GRAYBILL: Mr. Jacohsen.

DELEGATE JACOBSEN: Mr. President.
| rige in support of the mgority report. To cite &
example of this, a short time ago a gentleman up
in Whitefish bought a piece of land. It was—
evidently came down since the time the State of
Montana was making homesteads. This party
tried tn gel a clear title through both title
companies and he still doesn't have his refund of
his $200 back, and this is a good case of where an
ombudsman could step in and get to the land titles,
or do something mayhe to straighten out the
Legislature. There are a lot of lands around that
sometimes are clouded by state ownership or
ownership that cannot be arrived at. | support it
wholeheartedly.

CHAIRMAN GRAYBILL: Mrs. Reichert.

DELEGATE REICHERT: Mr. Chairman,

| speak in opposition to Mr. Etchart’'s motion to
delete the majority proposal. | was interested in
noting that he stated that he felt that this was a

good office, that possibly it should he established
by the Legislature. In the journal, the Senate
Journal of the last Legislative Assembly, there
was such a bill introduced--Senate Bill 137. When
you consult the pages enumerated you find that
that bill didn't last very long in the last session of
the Legislature. In fact, it was recommended do not
pass by the State Administration Committee and
that report was adopted and that was the end of
that issue. [ contend that that same thing would
happen over and over again i n future legislative
sessions. 1 think it's interesting. a note that of the
14 members of our Legislative ('ommitiee, this is
one area in which we had complete agreement,
complete unanimity. There was not one dissenting
vote,

CHAIRMAN GKAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: Mr. Chairman,
(Laughter) that is not the voice of God. (Laughter)
Myr. Chatrman.

CHAIRMAN GRAYBILL: If you may
speak over the top of the radio, go ahead.

DELEGATE SCANLIN: [ rise in favor of
a public advocate, but in support of My, Delegate
Etchart’s amendment. The reason being thatup to
this point 1 see that we have created more
problems for the Legislature to solve than we have
in relieving their problems.

CHAIRMAN GRAYBILL: Mr. Blavlock,

DELEGATE BLAYLOCK: Mr. President,
[ rise in support of the majority proposal. | helieve
that the list of agencies that Mr. Choate read to us
are a perfect example of the people who may go
there and not get any information that will heip
them to any degree. And if there were such a
person as a people’s advocate who knew the ropes
of government and to whom the people could turn
for advice, that it would be a very worthwhile
addition to our government. And T support the
majority proposal.

CHAIRMAN GRAYBILL: Mr. Aronow,
DELEGATE ARONOW: Mr. Chairman,

I'd like to call attention to one more agency that’s
paid for by the federal government that is very
active in the state, and that’s the EOE legal
service—OEQ, yves. I'm on the commitiee at home
and we have helped a great many people. We hirea
lawyer. There's one in Helena, a very active office.
They helped a great many of the low income and
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minority group people in this state who don't
know where to turn or what to do, and this is one
agency that has helped them out of their problems.
Now, if my good friend Noel Furlong and Chet
Blaylock would guarantee me if we establish this
office of public advocate we could save enough
money by doing away with all these other
agencies so as to fund the public advocate’'s office,
I could see some sense to it. But, | can’t see too
much sense to impose another agency upon the
myriad of agencies that we now have. Thank you.

CHAIRMAN GRAYBILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman,
quite often people come to me with questions. They
don’'t know where to go, what agency to turn to.
Now, maybe I'm making a confession thatthe rest
of you wouldn’t have to make. Most often, | don’t
know where to turn. It's just simple little things
about where to start in on job opportunities gy one
thing or another. One of the members of our
committee had a perfect illustration. | believe it
was Mr. Romney-that one of his constituents
asked a question as to whether a female hair
stylist could cut men’s hair. She understood there
was a law saying that she could not. She didn't
know where to go to get that information. Mr.
Romney, after many visits and letters here and
there, and being knowledgeable about the fact
that there is a department of cosmetology or
something like that under the Board of Health, was
able to get that kind of information. This kind of
thing the average one of us would not be able
really to track down, but there's something worse
than that. Once you have a grievance against a
certain bureau or agency or office in the state
government, how do you get action by appealing
to the agency that refuses to give you action? This
allows a citizen to go somewhere with a little
redress-to get a little redress in terms of his
complaint. | think the committee did discuss
seriously the thing that Mr. Argnow suggested,
and that it might actually cut down on the
proliferation of other agencies in various com-
munities around the state and thereby save money
in the total operation.

CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: Mr. Chairman,
I wonder if Delegate Blaylock would yield to a
question?

CHAIRMAN GRAYBILL: Mr. Blaylock?

DELEGATE BLAYLOCK: | Vyield.

DELEGATE KAMHOOT: Chet, where
would you plan this office to be? In Helena?

DELEGATE BLAYLOCK: Yes, | think it
would most naturally he here.

DELEGATE KAMHOOT: Mr. Chairman.
CHAIRMAN GRAYBILL: Mr. Kamhoot.

DELEGATE KAMHOOT: | just don't see
how the people from all over the state are going to
be able to run into Helena or contact the central
office when they have a little problem. If they
don’t contact their local offices now, this doesn’t
seem to me to be very practical. And a little
further, | note in the comments here that they
recommend this be a 6-year term, that he be paid
the equivalent of a district judge. Now | think a
district judge gets 20,500, plus quite a substantial
retirement. And | can also see with this 6-vear
appointment, if this turns out to be true, this could
be one of the greatest whitewashes of government
that we could think of. They could appoint a man
to this and appoint a man that they selected. He'd
be in there for 6 years and | just don’t see where
this would be very practical in Montana. Thank
you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Robin-
SO,

DELEGATE ROBINSON: | merely want-
ed to point out, Mr. President, in reference to Mr.
Aronow’s remarks about the services that the
OEO performs in the State of Montana. You
cannot-your total income cannot exceed $4,000 a
year to apply for aid through OEO. | would submit
that there are a great number of people between
$4,000 a year and, say, $8,000 or $9,000 a year who
cannot afford the services of an attorney and who
would not qualify for help through OEO.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman, I'd like
to answer the questions of Mr. Kamhoot. Of
course, it's going to be up to the Legislature how to
put this office into effect, hut in states that use this
now, what they generally have is a-well | don't
know what they call it-it's a hot line going in so
that there’'s a number that you can call collect at
any time to get this information, and the number
is widely circulated. | also think, in regard to your
other comment, and also to Mr. McNeil's, because
this is something that when we were discussing
this proposal-you know, you can think of it, one
proposal was to have it in the judicial department;
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some suggestions have been to have it as
something the Governor would set up. But, | think
that really it becomes-l1 don’t think you would get
a whitewashing if it were under the Legislature
because here you have a man who is named by
representatives of both parties, so that he is not
really beholden to either party. | also think that
being under the Legislature it is most appropriate.
You could almost look at it as an office similar to
our legislative post-audit, where the Legislature
provides the office to assure that the executive de-
partments they set up and fund are doing an
adequate job, and really being fair to the people
that they represent. | think that it could he
established in a number of other ways, but | think
that this probably is the best way of explaining it
within the separation of’ powers idea. In othe
words. they're carrying out--this office is carrying
out the functions of the Legislature in assuring
that the executive offices are doing the job in the
way that the Legislature, 1 would suppose, hopes it
will be done. Thank you.

CHAIRMAN GRAYBILL: Mr. Martin.

DELEGATE MARTIN: Mr. Chairman, it
seems to me that in addition to the things that
Joe—Delegate Eskildsen-talked about, we must
remember the fact that we have decided that the
Legislature will have an annual session. Now, in
all of’ the time that I've been familiar with
government, the best ombudsman or the best
peoplc’s advocate that | knew from our county and
throughout the state were the legislators. They're
going to be here an extra—every year and I'm sure
they can do a pretty good job of watchdog without
forming a new bureau.

CHAIRMAN GRAYBILL: Mr. Monroe.

DELEGATE MONROE: Mr. President, |
just want to respond to Mr. Aronow who spoke of
the OEO. For the past 15 months I've been
employed with Opportunities, Incorporated, a
branch of the OEO lere in Montana, and | was on
the same floor as the Legal Services, on the third
floor in Great Falls there. And | noticed, that Legal
Services, of course, was being used quite extensive-
ly, and it was a great thing for those people under
the economic guidelines, you see, that Mrs.
Robinson mentioned for them to have. And | think
it’s a fantastic thing. I'm glad it’s there. The
problem is, that can we always have OEO around’!
You know, there’s a lot of indications nationally
that say, including our President, you know, OEO
is not going to survive, and Legal Services has

been one of the most effective branches of the
Office of Economic Opportunity. So, what hap-
pens when that’s not around for that group of
people, let alone the rest of us?

CHAIRMAN GRAYBILL: Mr. Belcher.

DELEGATE BELCHER: Mr. Chairman.
there’s been a lot of discussion about this people’s
advocate and we had a lot of discussion in our
General Government Committee about the merits
of it, and | don’t think there’s any doubt about the
merits of the office. The question at hand is
whether it should be locked into the Constifution
or done by legislative action. And | don’'t feel
there’d be any doubt about the legislative action ii
you’'d turn Kyle Jackson loose with the Legislature
for 1 hour.

CHAIRMAN GRAYBILL: Mrs. Speer.

DELEGATE SPEER: Mr. Chairman. I'd
just like to add one word. That | think the Legis-
lature has more work to do to legislate. They
should not he taking care of wl.at has been called
by some delegates. casework.

CHAIRMAN GRAYBILL: Very well, |
take it the proposition is on Mr. Etchart’s motion
to delete Section 16, subsections 1 and 2, in its
entirety.

Mr. Foster.

DELEGATE FOSTER: Mr. Chairman, |
move for a roll call vote.

CHAIRMAN GRAYBILL: Right. we’ll
have a roll call vote. So many as arein favor of Mr.
Ftehart's motion to eliminate Section 16, please
vote Aye. And so many as are opposed, vote Nup.
Have all the delegates voted?

{(No response)

CHAIRMAN GRAYBILL: Poes any dele-
gate wish to change his vote?
(No yesponse)

CHAIRMAN GRAYBILL: If not, we'll
close the vote. Will you please tally the vote.

Aasheim . Nay
ANderson, J. oo .. Aye
Anderson, Q......................... Absent
Arbanas Nay
Arness Aye
AT ONOW i, Aye
Ariz Ave
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Ak . Aye
Babcock ........ ... .. Aye
Barnard .......... i Nay
Bates ..o Absent
Belcher .o Aye
Berg ... Nay
Berthelson oo Aye
Blaylock ............oooo Nay
Blend ........... ... Nay
BOWIMAI . oottt v e eaee e e ens Aye
Brazier .........ooooiiiiiiinnn Aye
Brown.. ... ... ... . Ave
Bughbee ...l Nay
Burkhardt ................. ... ... ... Nay
Cain ... Nay
Campbell ... Nay
Cate . oo Nay
Champoux ............. ...t Nay
Choate. o e e Ave
CONOVET « v veee i Nay
(O - R Nay
Dahood .............. i Nay
D aVIS e e Avye
Delaney ... L Aye
Driscoll .ovvvvii Aye
UL oot e Aye
ECK ..o Nay
Erdmann ........................ Aye
Eskildsen .........ccooiiiiiiiiiiii... Aye
Etchart ... it Avye
Felt. Aye
Foster ............ .o it Nay
Furlong ...t Nay
Garlington..........cooiiiii i Avye
Chairman Graybill .................... Nay
Gysler ... .. Aye
Habedank ,..,...v..... R vve., - Absent
Hanson, RS........... ... i Absent
Hanson, R...............coooiiin.. .Absent
Harbaugh ...............coooint .Aye
Harlow oo Nay
Harper ... Nay
Harrington ............ ... ..., Nay
Heliker ... ... ... . i i, Nay
Holland ............. ... ... .ot Nay
Jacobsen ... Nay
James ... Nay
JONNSON .+t Aye
JOVCe o Aye
Kamhoot ...............c.ccoiiiin... .. Aye
Kelleher . oviiiiii i Nay
Leuthold ........... ... ..o it Nay
Loendorf.. -« oo Nay
Lorell0 ..o Nay
Mahoney .........c.ocvveiiiineinannnn. .Aye

Mansfield. ............... ... ...l Aye
Martinm ... oo e Aye
McCarvel .. oo .. Aye
McDonough ........................... . Aye
McKeon oo . Aye
McNeil. ..o .Absent
Melvin ............ .. Nay
Monroe ......... . Nay
MUITAY.. ittt .. Aye
Noble......coooiiii Aye
Nutting . ... Aye
Payne ........ ...l Absent

Pemberton ............. ... ...l Aye
Rebal ... ... Aye
Reichert ..o Nay
ROBINSON v Nay
Roeder . v Nay
Rollins. ................c i, Nay
Romney ... Nay
RY OO+ttt . Aye
Scanlin ..o Aye
Schiltz., - oo LAye
Siderius ........ ... Nay
SIMON .+t .. Aye
SKari ... . Aye
Sparks ..o Aye
SPEET Nay
Studer ... . Ave
Sullivan .............. ... ... Nay
Swanberg. ... Aye
Toole ... .. Nay
Van Buskirk ......coooeiiils, Absent
Vermillion .......................... Nay
Wagner ... .. Aye
Ward ......ooiiiii e .. Aye
Warden ............ ..., Nay
WIlSON v . Aye
Woodmansey ...l Excused

CLERK SMITH: Mr. President. 48 voting
Aye, 43 voting No.

CHAIRMAN GRAYBILL: 48 votes hav-
ing been cast in favor of the motion, 43 No, the
motion carries and Section 16, subs. 1 and 2, is
eliminated from the proposal.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Chair-
man, | move the committee arise and report
progress and beg leave to sit again.

CHAIRMAN GRAYBILL: Very well, the
motion’s been made that the Committee of the
Whole rise and report progress and beg leave to sit
again tomorrow. All in favor, say Ave.
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DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: (No response)
CHAIRMAN GRAYBILL: So ordered.

(Out of Committee of the Whole at 4:4(0 p.m.)

PRESIDENT GRAYBILL: Convention
will be in order. The clerk will read the title to the
committee report.

CLERK HANSON: “February 22, 1972.
Mr. President, we, your Committee of the Whole,
having had under consideration Report Number 3

on the Committee on Legidative, recommend as
follows.”

PRESIDENT GRAYBILL: Now, unless |
hear someone from the floor request that we do
otherwise, | would like to suspend reading of the
report at this time. It's incomplete; takes a long
time. Is there anyone that wants it read?

(No response)

PRESIDENT GRAYBILL: Very well,
we’ll suspend the rest of the reading of the
Committee of the Whol€'s report.

Mr. Eskildsen.

DELEGATE ESKILDSEN: | move the
adoption of the Committee of the Whole report.

PRESIDENT GRAYBILL: The Commit-
tee of the Whole's report-the adoption of the
Committee of the Whol€'s report has been moved.
All in favor, say Aye.

DELEGATES: Aye.
PRESIDENT GRAYBILL: Opposed, No.
DELEGATES: (No response)

PRESIDENT GRAYBILL: So ordered.
We're on Order of Business Number 10. Unless |
hear objection, Chair would like to revert to Order
of Business Number 1, Reports of Standing
Committees.

(No response)

PRESIDENT GRAYBILL: If there is no
objection, the Chair would call upon Mr. Dahood.

DELEGATE DAHOOD: Mr. President,
we, the Committee on Bill of Rights, respectfully
report as follows. That the Hill of Rights Commit-

tee proposal is ready to be duplicated and sub-
mitted to the Committee of the Whole for
consideration.

PRESIDENT GRAYBILL: Very wel, the
Bill of Rights proposd will be printed and will he

referred to the Committee of the Whole. The Chair
will now recognize Mr. Heliker.

DELEGATE HELIKER: Mt Chairman, |
understood, according to the schedule, that my
committee report’s after Education.

PRESIDENT GRAYBILL: Well, your
committee report was to come in today. that's
when we moved it until, but if you're not ready,
that's fine. Just say so.

DELEGATE HELIKER: I'm not ready.

PRESIDENT GRAYBILL: Very well. Are
there nther reports of standing committees ready?
No. Reports of Select Committees, none. Com-

munications-is there another communication,
Mr. Clerk?

CLERK HANSON: Yes, sir. ““Helena,
Montana, February 22, 1972. Honorable Leo
Graybill, Jr., President, Montana Constitution
Convention, Capitol, Helena, Montana. [}ear Mr.
President: In accordance with the provisions of
Section 14(2), Extraordinary Senate Bill No. 6,
Chapter Extraordinary Number 1, Laws of
Montana 1971, the licenses of the following
lobbyists have been suspended, as of February 22,
1972, for failure to file statements of expense
within the period specified by law: I.icense
Number 39-72, Gerald 1.. McCurdy; License
Number 44-72, A. W. Scribner. Sincerely yours,
Frank Murray, Secretary of State.”

PRESIDENT GRAYBIILL: Are there
other communications’!

CLERK HANSON: None, sir

PRESIDENT GRAYBILL: Introduction
and Reference of Delegate Proposals.

CLERK HANSON: None.

PRESIDENT GRAYBILL: Final (Con-
sideration.

CLERK HANSON: None.

PRESIDENT GRAYBILL: Adoption of
Proposed  Constitution.

CLERK HANSON: None.
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PRESIDENT GRAYBILL: Motions and
Resolutions. The Chiall Will recognize Ralph
Studer.

DELEGATE STUDER: Mr. President.
PRESIDENT GRAYBILL: Mr. Studcr.

DELEGATE STUDER: | move the follow-
ing be resolved by our Congtitutional Convention:
“WHEREAS, it is fitting and proper that the
outstanding records and accomplishments of our
great Presidents, whose birthdays we recently
have celebrated, be noted on record of this Con-
dtitutional Convention. We hereby express our
esteemn and respect to the memory of the beloved
and revered George Washington and Abraham
Lincoln, in the hopes their achievements in good
government will guide us accordingly; in hopes
their exemplary patience will guide ug aong the
arduous paths of lawmeking: and in the hopes
their commitments to the freedom of the individ-
ua will be reflected in our finished product.”

PRESIDENT GRAYBILL: You've heard

the resolution proposed by Mr. Studer. Is there any
discusson on the resolution?
(No response)

PRESIDENT GRAYBILL: If not, all in
favor of the resolution, please say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL:
Nay.

Opposed,

DELEGATES: (No response)

PRESIDENT GRAYBILL: The Ayes
have it, and the resolution will be spread upon the
records. Unfinished Business?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Special Or-
ders?

CLERK HANSON: None.

PRESIDENT GRAYBILL: Before we
adjourn, I'd like to move to Order of Business
Number 11, Announcements, again and just
remind you that tomorrow morning, Wednesday,
a 800 a.m., Loca Government Committee picture
in the Governor’'s reception room; 8&:15, Revenue
and Finance; 8:30, Education; 8:45, Natural
Resources. Those four pictures tomorrow morn-
ing. Please be prompt. Furthermore, remember
that the party tonight starts at 6:30 with a cocktail
hour a the Montana Club.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. President,
Style and Drafting tomorrow morning at8o’clock.

PRESIDENT GRAYBILL: Mr. dJoyce.

DELEGATE JOYCE: Executive on ad-
journment.

PRESIDENT GRAYBILL: And | think
you will recal, that Administration Committee
meets tomorrow morning at 8 o’clock.

Mr. Eskildsen.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move we stand adjourned until Wednesday,
February 23rd, 9:00 am., 1972.

PRESIDENT GRAYBILL: The motion is
to adjourn until Wednesday a 9:00 am. All in
favor, say Aye.

DELEGATES: Aye.

PRESIDENT GRAYBILL:
Nay.

Opposed,

DELEGATES: (No response)
PRESIDENT GRAYBILL: So ordered.

(Convention adjourned at 4:47 p.m.)
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February 23, 1972
9:10 a.m.

PRESIDENT GRAYBILL: The Conven-
tion will be in order. If you’ll all stand, Carl Davis
will lead us in the invocation this morning.

DELEGATE DAVIS: Let us pray. Lord
Jesus, as we pray for the members of this Conven-
tion, its officers and all those who shareitslabors,
we remember that Thou never lost Thine inner
peace, even under pressure greater than we shall
ever know, but we are only human. We will grow
tired, we will feel the strain of meeting deadlines,
and we will chafe under frustration. We will need
poise and peace of mind and only Thoucan supply
the deepest needs of tired bodies, jaded spirits and
frayed nerves. Give usthe courage not to see
things as they are and ask why, but to dream of
things that are not, and ask why not. Give us Thy
peace and refresh us in our weariness that this
may ho a good day, with much done and done well,
that we may say with Thy servant, Paul, “l can do
all things through Christ, who gives me strength.”
Amen.

PRESIDENT GRAYBILL: We will take

the roll today by voting Aye on the voting
machines.

CLERK SMITH: Delegate Aasheim, Dele-
gate Anderson, Delegate Hurkhardt, Delegate
Cain; Delegate Graybill--oh, excuse me-—Dele-
gate tlolland, Delegate Kamhoot, Delegate
Schiltz. Delegate Holland.

PRESIDENT GRAYBILL: Very well, do
you want to take the vote?

Aasheim Present
Anderson, J. . Present
Anderson, 0.. . Present
Arbanas Present
Arness. ... .o i Present
Aronow .. Present
Artz . . Present
ASK. .o Present
Babcock . Present
Barnard Present
Bates Present
Belcher ‘e Present
Berg.....ooooiiiiii Present
Berthelson Present
Blaylock ... Present
Blend.. . . Present
Bowman ., ., .. .. .. .. Present
Brazier Present

Thirtieth Day

Convention Hall
Helena, Montana

BrowWrt «ovveiiiii i Present
Bugbee ...... ... ... Present
Burkhardt - - oo Present
Cain ............... ... Present
Campbell ... Present
Cate oo Present
Champoux ... Present
Choate ..o Present
COnover v Present
CrOSS ot Present
Dahood .o Present
Davis ... oo o Present
Delaney ... Present
Diriscoll ..o Present
Drum ... Present
FEek . oo Present
Erdmann .......................... Present
Fskildsen ... L. Present
Etchart ... Present
Helt ..o Present
Foster oo Present
Furlong ... oo Present
Garlington ..o, Present
Gysler ......... Present
Habedank ... ool Present
Hanson, R.S........................ Present
Hanson, R. ...t Present
Harbaugh ......................... Present
Harlow . oo Present
Harper ..........oooiiiiii i, Present
Harrvington ........................ Present
Heliker oo Present
Holland ... ...covviiiii .Absent
JaCODSEN tviri Present
JAMEeS oo e Present
Johnson ... Present
Joyce.. . Present
Kamhoot ............ ... .. ... Present
Kelleher ... Present
Leuthold ..., Present
Loendorf. ... Present
Lorello oo Present
Mahoney ............... ..l Present
Mansfield .. ... ... ................ Present
Martin.,, ... Present
MeCarvel oo Present
McDonough ... ... L Present
McKeon ..o Present
McNeil ... ... Present
Melvin................ ... ... Present
MONFOB.. + e .. Present
Murray ... Present

Noble, .o Present
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Nutting ... oo Present
PaynNe . ..oviii Present
Pemberton «oo oo Present
Rebal oo Present
Reichert oo Present
Robinsons oo ovieiin i Present
Roeder ..o oo Present
RollinS oo Present
Romney ... Present
Ryvgg oo Present
Seanlitn oo vve i Present
Sehilz oo Present
CIdeFIUS - v e vt Present
SIMON o i i e Present
QKATL c v v e Present
Sparks ... Present
BPEEr vt Present
Studer - oo Present
Sullivan ....... ... Present
Swanberg ... Present
Toole coioi Present
Van Buskirk................ooo 1 Present
Vermillion ......................... Present
Wagner ......oooiiiiiiaiainainnn. Present
Ward ... Present
Warden ...t Present
Wilson ... Present
Woodmansey ... Present
Mr President ....................... Present

CLERK SMITH: Mr. President, 99 present,
1 absent.

PRESIDENT GRAYBILL: Very well.
Who's absent?

CLERK SMITH: Delegate Holland.

PRESIDENT GRAYBILL: Holland? All

right, Order of Business Number 1, Reports of
Standing Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Yes, there are
some, sir. Education Committee, Mr. Champoux.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, we, the Committee on
Education—

PRESIDENT GRAYBILL: Just a mo-
ment. Will you turn on Mr. Champoux’s light?
Thank you.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, we, the Committee on

Education and Public Lands respectfully report as
follows: That the Education and Public Lands
Committee majority proposal is ready to be
duplicated and submitted to the Committeepf the
Whole for consideration; and that the Education
and Public Lands Committee minority proposa is
ready to be duplicated and suhmitted to the
Committee of the Whole for consideration.

PRESIDENT GRAYBILL: Vey wél, the
Education report is filed and will be sent to
printing and will be put on Genera Orders. Next,
the Chair would call on Mr. Heliker.

DELEGATE HELIKER: Mr. President,
fellow students, we, the Committee on Public
Health, Welfare, Labor and Industry respectfully
report as follows. That the Public Hedth, Welfare,
L.abor and Industry Committee majority pro-
posals are ready to he duplicated and suhmitted to
the Committee of the Whole for consideration; and
that the Public Health, Welfare, Labor and
Industry Committee minority proposals are ready
to be duplicated and submitted to the Committee
of the Whole for consideration.

PRESIDENT GRAYBILL: Vey weél, the
Public Health, Welfare, Labor and Industry
Committee report is filed and will he sent to
printing-or has been sent to printing and put
upon your desks and it will be placed on Genera
Orders. Chair will now recognize Mr. Oscar
Anderson.

DELEGATE OSCAR ANDERSON: Mr.
President, we, the Committee on Local Govern-
ment, respectfully report as follows: That the
Local Government Committee proposal is ready to
he duplicated and suhmitted to the Committee of
the Whole for consideration. Thank you.

PRESIDENT GRAYBILL: Vey wel, the
Local Government Committee report is filed, will
he printed, placed upon your desks and is now
placed upon General Orders. Now, Reports of
Select Committees.

CLERK SMITH: None.

PRESIDENT GRAYBILL:
cations.

Communi-

CLERK SMITH: None.

PRESIDENT GRAYBILL: This is not a
communication. but | would like to inform the
body that we did work with the janitorial staff
yesterday and we've changed thethermostats, and
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we’ve put new wafers in the radiators to keep them
from leaking, and we’'ve lowered the temperature
of the air that’s being blown in in the gallcries, and
we hope to keep things a little cooler. Now, it may
take a little while to work that out and if the

windows need to be opened, we’ll open them. And
if’ the persons sitting on the floor, but not
delegates, don’'t like the windows open, they’ll
have to move. Okay. Order of Business Number 4,
Introduction.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 5, Final Consideration.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Number 6,
Adoption of Proposed Constitution.

CLERK SMITH: None.

PRESIDENT GRAYBILL: Order of Busi-
ness Number 7, Motions and Resolutions-1 think
there are none. Order of Business Number 8, Un-
finished Business. Mr. Champoux, would you
introduce the pages this morning.

DELEGATE CHAMPOUX: Mr. Presi-
dent, fellow delegates, it is my pleasure this
morning to introduce the pages, wherever they’re
at. (Laughter) They're supposed to be up the front
at this point,.

PRESIDENT GRAYBILL: Have a call—
have call of the house for the pages.

DELEGATE CHAMPOUX: Could wc
have all the pages up front, please? The pages for
this week are Carl Ammons, Missoula; Michele
Brown, Helena—

PRESIDENT GRAYBILL: Wait a minute
now, Rick, we’'ve got to know who they are, s0
where is Carl? Is he here? Okay, there’s Carl.

DELEGATE CHAMPOUX: Michele
Brown, | believe, was just sent to printing—of
Helena; Sarah (Gackle of Rapelie; Tom Glover—
Rapelje, I'm sorry-; Tom Glover of Kalispell;
David Kelleher of Billings, who is the son of that
famous Shakespearean actor, Robert Kelleher,
avey there-(Laughter) Andrea Easter of Mis-
soula; Carina McQuillan of Helena; and Joe
Rattler of Browning. David Kelleher will make the
response.

MR. DAVID KELLEHER: Mr. President

and delegates, | have been chosen to represent the
pages today because | also deal with the majority
of representation in the delegates. And | am a
lawyer’s son. (Laughter) I'm going to find it very
difficult to speak here today because | was at the
little party last night and | heard Mr. Dahood
speak. And | find it very difficult {n follow
anything as gracious as that. (Laughter) We are
all very proud to have been chosen to serve before
you and with you and we hope that you can write a
long-standing Constitution that will work with us
when we grow up. The pages--and I'm sure |
speak for all of us-have, I'm sure we feel, have a
hard time realizing that we're still servants. WE
would like to press the Aye and the Nay buttons
and yet up and give the speeches, and | thank you.
(Applause)

PRESIDENT GRAYBILL: Welil, we want
to thank all of you pages and hope that you’ll have
a good week with us. I'm sorry that our planning
slipped up and you were allowed to watch Mr.
Dahood perform last night, because that’s liable to
change your outlook.

(LLaughter)

PRESIDENT GRAYBILL: But. anyway,
we’re glad ty have you and thank you very much.
Your names will be spread upon the record and
you will he given a copy of today’s proceedings to
take home with you. Order of Business Number 9,
Special Orders.

CLERK HANSON: None

PRESIDENT GRAYBILL: Order of Busi-
ness Number 1), General Orders of the Day.

CLERK HANSON: February 23,1972.The
following committee proposals are now on
General Orders: Legislative, Executive, Judicial,
Natural Resources, Revenue and Finance, Bill of
Rights, Education, Public Health and Local
Government.

PRESIDENT
Eskildsen.

GRAYBILL: Very well. Mr.

DELEGATE ESKILDSEN: Mr. Presi-
dent, I move we resolve ourselves into Committee
of the Whole for the purpose of handling business
under General Orders.

PRESIDENT GRAYBILL: Very well, all
those in favor of moving this Convention into
Committee of the Whole, say Aye.

DELEGATES: Aye
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PRESIDENT GRAYBILL: Opposed, No.
DELEGATES: (No response)
PRESIDENT GRAYBILL: So ordered.

(Convention resolved into Committee of the
Whole with Delegate Graybill as Chairman.)

CHAIRMAN GRAYBILL: Now, before we
start this morning, | think it might be helpful ifwe
all saw where we are, and on the status board up
here we have printed where we are, but some of you
might not be able to see it. We’ll start out with
Section 15 of the Legislative Article, which was
postponed until this morning. When we’ve
completed that, we’ll go to Section 7, which was
also passed. Then, that line in there indicates that
something else has to be put in there after Section
7. After that, we will go to the bicameral proposals
on page 32, | believe it is, which are duplicated—
which duplicate proposals 4 through 16 of the uni-
cameral proposal. That shouldn’t be too difficult
since it’'ll be merely a matter of noting where
they’re the same and amending them to be the
same, with a couple of exceptions. After that, we
will go back to Sections 1 to 3, which we passed,
which is the point at which we’ll debate uni-
cameral-bicameral, and on the unicameral
proposal under Number 1, we will have the
minority report on parliamentary form. After we
have finished that, we will put in-there are four
new sections that people have put in proposals on
that we will consider, and after we have considered
that, there are, | understand, motions to reconsider
on Section 4 and Section 16. Now, that’s all we
have to do this morning. Mr. Habedank, for what
purpose do you rise?

DELEGATE HABEDANK: | rise to se-
cure some information. | have a addition, which
would be Section 17, following Section 16, which
apparently was stricken, and | just wanted to
know where that would come up.

CHAIRMAN GRAYBILL: Well, I thought
we’d put that under the four new sections.

DELEGATE HABEDANK: Very well.

CHAIRMAN GRAYBILL: All right. Mr.
Aasheim, 1 understand we have a new Section 15.

DELEGATE AASHEIM: Mr. President,
and members of the assembly, you now have
before you two new proposals-they’re not new
entirely-but I wish now you would look on
majority proposal Section 15, based on Pennsyl-

vania. It’s got the three holes punched in your
sheets. Now, there is no basic change from what
you have on page 28 and 29. There is some
clarification-or there are some clarifications
made and | want to go through them with you, and
after that I’'m going to move that they be adopted.
On Section 2 you’ll note that “immediately upon
enactment of this section” has heen stricken and
inserted is, “in the legislative session following
ratification of this Constitution,” has been
inserted. Then, if you go to line 18 of your book, on
page 28, the prefixes, “re-"and ‘“re—", have been
stricken. That’s a matter-it would be okay to leave
it as it is, but it isn’t proper to say “redistricting”
because there might not be any “redoing”: it might
remain as it is. On line 20 in your book, on page 28,
there is included on-this will be on line 8 of the
sheet | gave you, it says in parenthesis, “bi-
cameral: the majority and minority leaders of each
house shall designate a commissioner.” That’s be-
cause of the fact that we have the two proposals.
We’'ve got to clarify for the two potential bodies
that we shall have. That is the sum and substance
of the changes in subsection 2. Now, in subsection
3, this is something where we have had to do a little
arbitrating. | always did think that 90 days was
too long, and [ still think 90 days-or, 45 days is
too long. Rut this is a matter of compromise so we
put in 43 days after the appointment of a
Chairman. In line 26, subsection 3, “No later than
45 days after the appointment of a chairman”.
And then after “or”, on line 27 in your book, “No
later than 45 days following the official reporting
of each federal census, whichever is later in time,
the commission shall”-on page 29, again-“file a
preliminary”-“preliminary plans” on line 29.
Because there are two plans, really-the congres-
sional districting and the legislative districting,
so we had to refine our wording to say “plans” in-
stead of “plan” because the congressional district
also has to be done. And, then, after “preliminary”,
we strike “with the secretary of state” and add, “for
legislative and congressional districts with the
secretary of state.” You’ll find that wording on 19
of the sheet you received. On 4, subsection 4, in
the book, “plans” instead of “plan”, and on line
1 on page 29, we have stricken “which case” and
added a period after “commission”, so “the
commission shall”-after “commission” put in
“shall’*-“have 30 days after the date-” insert
“shall” in place of “should”. And on line 3 in
your book, after “file”, put in “to consider”, and
strike “prepare”. And “file’*-after “file, any
revisions to the preliminary plans”. And you’'ll
find that on page 23 of the sheet | gave you. Then,
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at the end of line 6, “for the next ensuing legis-
lative and congressional elections.” And that's all
on Section 4. Section 5 is pretty much as it was and
Section 6—just a matter ofrewording. You'll find
that in the sheets that you have-that have been
given to you. Now, | hope this hasn’'t confused you
too much. Basically, the plan is this again-and
let me say-no matter which plan you adopt, it
isn't going to be accepted by the Legislature or the
people without a lot of criticism. There is no perfect
plan, but both of these have been tried and used
and have found workable. This Pennsylvania
plan, as | said yesterday, is quite restrictive. It
says the commission shall be appointed by the
leaders of the Legislature and they shall select
another man. Now, someone asked a question this
morning that kind of—I wonder if you're a little bit
confused. We have already voted single member
districts and this commission is going to draw up
these districts. | hope this is clear that this
commission-and that's a powerful commission—
they're going to draw up these districts because we
have felt it has proved that the Legislature cannot
do it. So, this plan is quite restrictive. However,
after this commission has drawn up a plan they
have 30 days-the Legislature has 30 days to file
complaints as individuals. They can file com-
plaints and they can go talk to the commission
and say, “This is not right.” And | feel that the
legislators are in a better position to explain what
problems there are in their particular area. Then,
after that 30-day period-and anybody can file a
complaint, any citizen can file a complaint with
the court. And that, in substance is this Pennsyl-
vania plan. I'm sorry for the corrections but with
this unicameral thing coming in, we had to make
corrections. But you'll have the corrections pretty
much as you have on-as it should be-and I move
adoption of these corrections, Mr. Chairman.

CHAIRMAN GRAYBILL: Will the Clerk
read-let's start by reading subsection 2, Mr.
Aasheim, and then we’'ll go through. Clerk read
subsection 2.

CLERK HANSON: “Subsection 2: In the
legislative session following ratification of this
Constitution and in the session preceding each
census made by the authority of the United States,
a committee of four citizens, none of whom may be
public officials, shall be designated to draft plans
for districting and apportioning the state into
legislative and congressional districts. The
majority and minority leaders of the legislature
shall each designate two commissioners, paren-

thesis, Bicameral: the majority and minority
leaders of each house shall designate a commis-
sioner, end of parenthesis. The four commis-
sioners, within 20 days after their designation,
shall select the fifth member, who shall serve as
chairman of the commission. If the four members
fail to select the fifth member within the time pre-
scribed, a majority of the supreme court shall ap-
point the chairman.” Mr. Chairman, subsection 2.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman, I
move this committee does arise and report, after
having had under consideration subsection 2 of
Section 15, the same be adopted. Mr. Chairman, |
will not add any more comments.

CHAIRMAN GRAYBILL: Very well. Is
there discussion?
Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
as a substitute motion, I move the adoption of the
minority committee report, which | think all of you
have on your desks. The basic difference between
the minority report and the majority report is that
the minority report feels that anyone with an
elementary knowledge of arithmetic and a set of
statistics can reapportion the state, but it should
be done on a sociological and ecological basis that
you should be able to-and where can you arrive at
a committee which would be more cognizant of the
problems involved in each district than the Legis-
lature? For that reason, the Section 1 is essentially
the same--or, Section 2, excuse me, oftheminority
report is essentially the same as Section 2 of the
majority report. In Section 3 it varies in that the
commission is set up; it presents a plan to the
Legislature. The Legislature has 30 days in
which they can either accept the plan or come
up with a plan of their own. If they do not
come up with a plan, then the commission’s
plan shall be-shall become law and the final plan
of the commission shall become law. What we’re
doing here is giving the Legislature an opportunity
to come up with a plan. That | feel would be a good
idea to have them as a committee who knows the
problems all over the state, to have the first
opportunity. If they cannot come up with a plan,
such as some people think they can’t, then the
commission would be available and they would
draw up the plan. The Section 4 and 5 of the
minority report merely give the Supreme Court the
original jurisdiction, and they in no way change
the factthat it could still be taken to federal court. |
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think that's basically the difference between the
two plans, and I've aready moved for adoption of
the minority plan.

CHAIRMAN GRAYBILL: Mr. Nutting,
the Chair is confused. Is Plan 2, yesterday, the
minority report?

DELEGATE NUTTING: No, | don'tknow
whether the Chair got a copy. | had them distri-
buted by the pages, hut—

CHAIRMAN GRAYBILL: All right, well,
the Chair didn't get a copy. There might be one on
desk 42 there. You've got two? Fine.

DELEGATE NUTTING: It has a number
2 on the top of it and it says, “based on the
Maryland section,” is what-the revised minority
proposal for Section 15, based on the Maryland
section.

CHAIRMAN GRAYBILL: All right, Mr.
Nutting, | have one more question. Where it says
Section 15, is that supposed to have a small 2
there? You don't have a 2 or a 1. You start with-
y"” follow me?

DELEGATE NUTTING: Yes that would
be a smal 2 there.

CHAIRMAN GRAYBILL: Small 2. wMr.
Aasheim and Mr. Nutting, are we going to debate
section by section or proposal by proposal? Should
we read the rest of the magjority proposal and then
the rest of the minority proposa’? [sit more logica
to put the whole proposa in, one way or the other?

Mr. Aasheim.

DELEGATE AASHEIM: Mr. President, |
would recommend that you go ahead now with
this minority proposal and let's analyze it.

CHAIRMAN GRAYBILL: In other words,
2, 3, 4 and 5. All right, 1 think we'd best have the
clerk read the minority proposal in its entirety so
that we have a chance to digest it.

CLERK HANSON: “Minority proposal for
Section 15, based on Maryland section. Section 15,
subsection 2: In the legislative session following
ratification of this Constitution and in the session
preceding each census made by the authority of
the United States, a redistricting commission
shall be established. The majority and minority
leaders of the legislature shall each designate two
commissioners. Parenthesis, Bicameral: The
majority and minority leaders of each house shal

designate a commissioner, end parenthesis. The
four commissioners, within 10 days after the
designation, shall select the fifth member,
who shall serve as chairman of the commission.
If the four members fail to select the fifth
member within the time prescribed, a majority
of the supreme court shall appoint the chairman.
Subsection 3: The commission on legislative re-
districting shall by the first day of the regular
session in the year in which redistricting is
to be effective, submit a plan to the legislature.
If the legislature approves the plan it shall
become law. If the legislature does not approve
the plan within 30 days, or submit a plan
of its own, the commission plan shall be sent back
to the commission with recommendations ¢{ the
legislature. The commission shall consider the
recommendations and its fina plan shall become
law. Subsection 4. The supreme court shall have
original jurisidiction, upon petition f any
qualified voters to review the commission plan
and the legislative plan. Ifthe supremecourt finds
a redistricting plan enacted by the legislature
invalid, the commission plan shal hecome law. If
the supreme court finds the commission plan
invalid, the supreme court shall issue an rder
remanding the plan to the commission directing
the commission to redistrict in a manner not
inconsistent with its order. When a plan becomes
final, the commission shall be dissolved. Subsec-
tion 5: The state shall be divided into congres-
sional districts for the election of members of the
United States House of Representatives. These
districts shall be redrawn after each federal
decennial census. The commission hy redistrict-
ing shall submit a congressional redistricting
plan to the legislature by the fifth day of the
regular session in the year in which the congres-
sional redistricting is to be effective. The legista-
ture shall enact either the commission plan gr the
congressional redistricting plan of its own.” Mr.
Chairman, the minority proposal for Section |5,

CHAIRMAN GRAYBILL: All right. Now,
| think before we can understand this intelligent-
ly we've got to know the other parts of the majority
proposal, so would you read Sections 3,4,3 and ¢ of
that.

CLERK HANSON: “Majority proposal,
subsection 3: No later than 45 days after
appointment of the chairman, gr no later than 45
days following the official reporting of each
federal census, whichever is later in time, the
commission shall file preliminary plans for
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legislative and congressional districts with the
secretary of state. Subsection 4: Any person
aggrieved by the preliminary plans shall have 30
days to file exceptions with the commission. The
commission shall have 30 days after the date the
exceptions were filed to consider and file any
revisions to the preliminary plans. If no excep-
tions are filed within 30 days, or if filed and acted
upon, the commission’s plan shall be final and
have the force of law for the next ensuing legisla
tive and congressional election. Subsection H: Any
aggrieved person may file an appeal from
commission plan directly to the Supreme Court
within 30 days after the filing. If the appellant
establishes that the final plans are contrary to
law, the Supreme Court shall issue an order
remanding the plans to the commission and
directing the commission to district and apportion
in a manner not inconsistent with it’s order.
Subsection 6: When the Supreme Court has finaly
decided an appeal taken, the apportionment plan,
as approved by court, shall be used thereafter in
elections to the legislature and to the congress
until the next apportionment is required.” Mr.
Chairman, majority proposal for Section 15.

CHAIRMAN GRAYBILL: All- right, be-
fore we debate this, if | understand it correctly, the
majority proposal allows the commission to make
the plan and file its plan and then people can file
exceptions; but the commission rules on those
exceptions, and revises the plan if it wishes to,
subject to gn appeal of the Supreme Court. The
minority report, however, provides that the
commission provides | plan and submits it to the
Legislature, and the Legislature can approve it. |If
it doesn’t approve it, it can submit a plan of its own;
but in any event, the commission then has to look
at that plan and the commission gets the right to
make the final plan unless the Legislature
approves the commission’s plan. And, again,
there’'s Supreme Court review. Now, have | fairly
stated the difference, Mr. Nutting and Mr.
Aasheim?

Mr. Nutting.

DELEGATE NUTTING: Mr. Chairman,
maybe | misunderstood you that the commission
presents a plan to the Legislature. The Legislature
can either accept that plan or draw a plan of its
own. If it does draw up a plan of its own, then that
plan is the one that goes into effect unless it is
found to be unconstitutional. And if it is, then the
commission plan would come into effect, but in
effect it puts the legislative plan ahead of the
commission plan.

CHAIRMAN GRAYBILL: In other words,
the Legislature can make a different plan and can
adopt it and then it becomes the plan unless the
Supreme Court overturns it.

DELEGATE NUTTING: That is correct.

CHAIRMAN GRAYBILL: All right, so
the maor difference then is whether the plan is to

be--whether the Legislature is to be given a hand
in making the plan, or whether the Legislature is
not and it's going to be done by the commission.
I think that's the basic difference. Now, let's dis
cuss that, if we have further discussion.

Mr. Schiltz.

DELEGATE SCHILTZ: Mr. Chairman,
just before that explanation was made, | was
having an awful lot of trouble in reading this in
determining that that was what their intent was,
and | submit that if that is their intent, they'd
better say it much better than it's said in there
right now because when it gets to Style and
Drafting, we're going to sit around and quibble
and have to come back and ask Mr. Nutting just
exactly what his intent was. | can’t find it in there.

CHAIRMAN GRAYBILL: On line 16 of
the minority report it says that the commission
shall submit a plan to the Legislature. Ifthe Legis-
lature approves the plan it shall becomelaw. If the
Legislature does not approve the plan within 30
days, or submit a plan of its own, the commission
plan shall be sent back to the commission with
recommendations of the Legislature. So if they
submit a plan of its own, | take it that ends the
matter. | agree with you, Mr. Schiltz, it's not very
clear. Rut if they submit a plan of its own, that
ends the matter. Otherwise, the commission plan
goes back to the commission with the recom-
mendations of the Legislature, and then the
commission can consider the recommendations
and make its final plan. Now, that's the minority
idea and the magjority idea is the other way.

Mr. Aasheim.

DELEGATE AASHEIM: -Chairman, |
believe | had the same impression that Mr. Schiltz
had, that it wasn't clear but | think it is. Ifyou look
at the last sentenceit says, “Thecommission shall
consider the recommendations and its final plan
shall become law.” So | think that leaves it up to
the commission, very definitely.

CHAIRMAN GRAYBILL: Wsdll, it doesn't
leave it up to the commission if the Legislature
approves 4 plan ofits own or—on line 19, or submit
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a plan ofits own. Well, | think you're right. | think
they're right, Mr. Nutting. When they say,
“submit a plan of its own”, does that mean submit
it to the commission’!

DELEGATE NUTTING: Mr. Chairman. |
would move to amend so that that sentence would
read: “If the legislature does not approve the plan
within 30 days, or suhmit a plan of its own which
shall become law. the commission plan shall he
sent beck in the commission with recommenda-
tions of the legislature.” Would that make it mow
ctear? Could | ask Mr. Schiitz a question, please'!

DELEGATE SCHILTZ: I would still have
some difficulty with it because then you make the
words, “The commission shall consider the
recommendations and its final plan shall become
law.” YOU make that phrase totally meaningless
then because if the Legislature’s plan becomes law
previous to that, why send anything to a
commission that's going to consider the recom-
mendations. They aren’t recommendations. It’s
already law. And then you say “its final plan shall
become law”, and | have a conflict between which
final plan is going to become law.

CHAIRMAN GRAYBILL: Mr. Nutting, if
you'll add the words after your sentence, “which
shall become law”-if you'll say, “if not, the
commission plan shall be sent back.” So just add
the words, “if not”. Now | think we've got it clear.
If not-that is, if it doesn't become law, the
commission plan shall be sent back to the
commission with recommendations of the Legis-
lature. | think that at least gives the Style and
Drafting something to work from, substantively.
On line 19, the proposal by Mr. Nutting is to
amend it by adding, after the words, “or submit a
plan of its own”, this phrase: “which shall become
law.” And if you add right there, “if not, the
commission plan shall be sent back to the
commission.” Then | think you'rein good shape to
at least go to Style and Drafting. Mr. Nutting,
would you accept that proposed amendment?

DELEGATE NUTTING: | would.

CHAIRMAN GRAYBILL: All right, we'll
accept that amendment so that we can discuss the
minority report intelligently.

Mr. Hanson.

DELEGATE ROD HANSON: Mr. Presi-
dent, I'm concerned with that language now as
you have suggested it. If you do this, and this has

to go to the Supreme Court to determine whether oy
not it becomes law, then by that time certainly the
Legislature is going to have adjourned and went
home. So, unless they do two things at once, unless
they send their own plan and put it in the route
through whatever legal procedures it may have to
go and then also make recommendations to the
commission plan and send it back to the
commission while they're still in session, it seems
to me that you'd have a problem.

CHAIRMAN GRAYBILL: Well, Mr.Han-
son, | don't wish to argue the minority report but if
you turn to the next page, the top line, if the
Supreme Court holds the plan wrong then it
directs the commission how to correct it. So in that
case, | guess it's the Supreme Court that makes the
plan, in effect.

Mr. Skari.

DELEGATE SKARI: Mr. President, |
think there’s an inconsistency here and | think it's
possibly on both proposals. It’s a very minor
matter. | believe it was the sense of the commit-
tee-the entire Legislative Committee-that
reapportioning he done only every 1() years unless
the federal Supreme Court mandated it oftener
than this. On line 3 of the minority proposal,
| propose to amend it as follows: following the
word “each”, | would substitute, “federal
decennial”, between the words “each”, and the
word “‘census” and then | would cross out the
words, “made by the authority of the United
States.” This, then, would be consistent with line
T on the other side where it says on con-
gressional districts: “These districts shall be
redrawn after each federal decennial census.” |
think the committee felt that reapportioning was
necessary approximately every 1(} years after the
federal decennial census. There is a possibility
that the federal census may go to every 5 years.
This is a distinct possibility now. With this word-
ing we would have to reapportion every 5 years
and just about the time people became accustomed
to boundary lines, legislative boundary lines, they
would evaporate again. | don't think the commit-
tee intended this. | move—

CHAIRMAN GRAYBILL: AIll right,
Mr.-

DELEGATE SKARI: {Inaudible)...excuse

CHAIRMAN GRAYBILL: Pardon me. |
was going to ask Mr. Nutting-l want to make it
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possible to debate this easily and so I'm going to
allow these amendments, hut | want Mr. Nutting
to know-to answer to that. What do you think of
that, Mr. Nutting?

DELEGATE NUTTING: That would be 3
satisfactory amendment as far as the minority is
concerned.

CHAIRMAN GRAYBILL: AIll right, on
line 3 of the minority report, then, the words—
it should read, “preceding each”-then put in your
caret-“federal decennial”-then back to “cen-
sus”--and strike out the words, “made by the
authority of the United States.” All right.

Mr. Aasheim.

DELEGATE AASHEIM: (Inaudible)....
the same for the majority report.

CHAIRMAN GRAYBILL: All right, we'll
make the same amendment in the majority report.
It’s on line 2—“preceding each federal decen-
nial census”--and strike out the words, “made hy
the authority of the United States.” Now we have
both the majority and the minority report the
same in that effect. Is there—

Mr. Arbanas.

DELEGATE ARBANAS: | wonder if
Delegate Nutting would yield to a question?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE ARBANAS: | notice in para-

graph 4 in both the minority and majority
report where it said “the Supreme Court stage of

review”, that the majority report has a time limit
for that process, whereas the minority report

doesn’t. Is that an oversight or is there no need for
it there’!

DELEGATE NUTTING: We feel there
really is no need because you are always subject to
court review on these matters, so g time limit
wouldn’t really have any effect on the courts.

CHAIRMAN GRAYBILL: Mr. Arhanas.

DELEGATE ARBANAS: Rut isn’t it true
that if the Supreme Court sort “flet the matter sit
that you might never know what happened to it, if
there’s no first decision is to he reached hy the
Supreme Court, you know, approving the plan or
disapproving the plan?

DELEGATE NUTTING: | fail to see on
the majority report that there is a time limit as far

as the-there is a time limit on the time an
aggrieved person may file an appeal, hut there is
no limit on how long it takes the court to decide.

CHAIRMAN GRAYBILL: Are you
through, Mr. Arhanas’?

DELEGATE ARBANAS: Well, maybe if
Delegate Nutting would yield to another question—

CHAIRMAN GRAYBILL: One more
question’?

DELEGATE NUTTING: (No audible
response)

DELEGATE ARBANAS: | still kind of
feel that isn’t there a-just trying to understand
it-a time there when their appeal should he heard
before action is taken’? | mean, | don’t get that
feeling that there’s room in your plan for that to
take place. Somehow oy other, while there may he
appeals at any time, somebody has to wait a
certain amount of time before they enact the law,
don’t they?

DELEGATE NUTTING: We're operating
on two different principles in the two reports. In
the majority report there is a provision for citizens
to appeal the decision of the commission. The
decision of the commission in the majority
report-or the minority report, excuse me, there is
no appeal provision as such. The only appeal
would be through the courts to either the legisla-
tive plan or the commission plan, whichever is
accepted in Section 2. So, consequently, there
really is a different process here. There is no limit
to the amount of time in either plan that an
aggrieved person would have to go to court. You
have that right.

CHAIRMAN GRAYBILL: Mr. Cate,

DELEGATE CATE: Mr. Chairman, | am
happy to announce that Plan 3, the workable,
realistic, acceptable and best planned to replace
all other plans, is back. Several things disturb me
about the other two plans. First of all, I think that
it’'s important that we allow the Legislature to have
some part in this procedure so that the gerry-
mandering, which we all fear and all legislators
fear, will not take place. And you have on your
desk, distributed this morning, a proposed
amendment dated February 23rd, 1972. The first
paragraph of that should be stricken and the
following language inserted in lieu thereof:
“Immediately upon enactment of this section and
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following each census made by the authority of
the United States, a committee of citizens, none of
whom may be public officials, shall be designated
to draft a plan for redistricting and reapportion-
ing the state into legislative and congressional
districts. The Legislature shall designate the
membership of the commission which shall be
balanced geographically and politically.” Then
the second paragraph would be tho same as that
on the proposal that's on your desk. Now. the first
sentence says “after each census made by the
authority of the United States.” There has been
some talk about the federal census going to a »-
year census. | feel to designate every decennial
census, every |O-year census, would result in a law
suit being filed after every federal census. If the
federal census is every 5 years, that's when we
ought to reapportion because if we don't reappor-
tion and there’s any significant difference in
districts, somebody’s going to bring a lawsuit. So |
think we ought to face that, that we ought to
reapportion after every federal census whether it's
5 years or 10 years. Secondly, this gives the
Legislature, in the last paragraph, or last sentence
of the first paragraph, it gives the Legislature the
right to set up the membership of this committee,
and it directs them to do it on a geographical and
political basis, balanced geographically and
politically. That kind of takes one of the problems
off our back. And | had a phone call this morning
from a couple legislators who were concerned
about this proposition of the majority leaders
appointing the membership on this commission,
and this was a suggestion of theirs. So, take
that for what it's worth. But, | think that it does
give the Legislature a means of directing this
commission. Then the last paragraph, | made
some changes in the language there to clear up
Jack Schiltz’s problem with it, putting “first” in,
instead of the word, “next”. And under this, the
commission would submit to the Legislature a plan
for its consideration and recommendation. The
Legislature would then return it to the commission
with its recommendations and it would be filed
with the Secretary of State. And then it provides
that after enactment of a valid plan the commis-
sion shall be dissolved, so that it isn't a
commission that's existing for the full 10-year
period. I've taken out the provisions relating to
citizens' right of appeal because a citizen has that
right anyhow. | don't think we have to set it forth
in the Constitution. It’s already in the Bill of
Rights. And I've taken out the provision with
regards to review by the Supreme Court because
the citizen has a right to have it reviewed by the

Supreme Court anyhow, and it's redundant to put
that into a Congtitutional article. And, secondly,
in any event, these reapportionment problems are
going to end up in federal court in any event, and
there’s nothing we can do about that. So, with that
explanation, | would move that Plan 3, that
Section 15, subsection 2 through and including 6,
page 28 and 29 of the Legislative Committee
proposal be amended by deleting those subsec-
{ions and inserting in lieu thereof the language
which | have read to you.

CHAIRMAN GRAYBILL: Mr. Cate, very
well, we'll accept it-1 think we'll have to accept it
as an amendment to Mr. Nutting’'s substitute
because the substitute came in first.

DELEGATE CATE: That's fine. Thank
YOU.

CHAIRMAN GRAYBILL: But we'll
amend it-accept it as a substitute amendment,
striking out everything after the Section 15 and
putting yours in the place of it in the minority re-
port. Now, may | ask a question of you? | have
your new proposal here before me. Do the members
of the body have it or do they only have
yesterday’ s?

DELEGATE CATE: They only have yes
terday’s, They do not have that first paragraph.

CHAIRMAN GRAYBILL: All right then,
I think that the first thing we should do is have the
clerk read Mr. (Cate’s proposal in its entirety
again.

CLERK HANSON: *“Subsection 2: Im-
mediately upon enactment of this section and
following each census made by the authority of
the United States, a committee of citizens, none of
whom may be public officials, shall be designated
to draft a plan for redistricting and reapportion-
ing the state into legislative and congressional
districts. The legislature shall designate the
membership of the commission which shall be
balanced geographically and politically. The
commission shall draw up a plan for reapportion-
ing and redistricting legislative and congres-
sional districts and submit this plan to the
legislature at the first session after the decennial
census figures are available. Within 30 days after
the submission to it, the legislature shall return
the plan to the commission with its recommenda-
tions for change and the commission shall within
30 days thereafter file with the secretary of state
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its final plan and the same shall become law. After
enactment of a valid plan this commission shal
be dissolved until the next decennial census.”

CHAIRMAN GRAYBILL: Very wel, so
that the body may understand, it appears to the
Chair that there are two major differences
between Mr. Cate's proposal and the others. One is
that the commission, on which the other-the
majority and the minority are fairly much in
agreement, the commission under Mr. Cate’s pro-
posa would be a committee of citizens which shall
be baanced geographicadly and politicaly and be
appointed by the Legidature. Secondly, it pro-
vides that the commission plan goes to the Legis
lature and the Legislature may recommend to the
commission, but that's al. And then the commis-
sion plan becomes final. Is that correct, Mr. Cate?

DELEGATE CATE: That is correct, Mr.
Chairman, with one additional item. The words,
“decennial”, in the fourth sentence and in the
fourth line—

CHAIRMAN GRAYBILL: Yes.

DELEGATE CATE: -of the second para-
graph and the last line should be stricken out.

CHAIRMAN GRAYBILL: All right. Now,
so that we all understand each other, the majority
report involves a commission appointed by the
majority and minority leaders of the Legidature,
whether there are one or two houses, and the
minority report provides for the same thing. The
majority report provides for reapportionment by
commission; the minority report provides for
reapportionment by a commission but the
Legidature may override and put it's own plan into
effect if it wants to. And Mr. Cate's provides for
reapportionment by a commission and the
Legislature may recommend only. So, it's a
commission, commission plus Legislature, or
commission plus legislative recommendation
only. That's the three choices.

Mr. Drum.

DELEGATE DRUM: Mr. Chairman,
would Mr. Aasheim yield for a question, please?

CHAIRMAN GRAYBILL: Mr. Aashem?
DELEGATE AASHEIM: | will.

DELEGATE DRUM: Mr. Aasheim, |
wonder in your committee deliberations on this
topic, did you consider a method of compensating

the commission or funding the cost of the
commission? Did that come up, or not?

DELEGATE AASHEIM: We did not dis
cuss that. But that would be up to the Legisature
and in our plan we have no proposal or suggestion
for discontinue it. | have an idea the Legidature !
will say, “You have this much money,” and that’11
be it, and that might be very niggardly.

CHAIRMAN GRAYBILL: Mr. Drum

DELEGATE DRUM: | don't care to make
an amendment but | would think that one of the
problems of al three of these proposals is that if
the Legidature does not care to fund the thing, if
there is no fiscal note on it so we have an idea of
what the cost is going to be, that it could certainly
change the complexion ofthecommission. There's
going to have to be some professional staff or some
help there in making these evaluations, and |
would think that a oneline amendment, maybe
Section 6, that it will be funded by the Legidature :
or something of that nature, may be in order.
Thank you, Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Drum, the
Chair is going to try now to get the body to rule on .
which of these three ways they want to go. Once
we've done that, then | think you may have a point
that some other amendment should be made and
whichever way we go, depending on what you :
want to do. :

Mr. Garlington,

DELEGATE GARLINGTON: (Inaudi- :
ble)...just want to say, Mr. Chairman, that | with-
draw the amendment that | proposed yesterday
because | think that Mr. Cate's plan here redly is
the simple,workable, flexible kind of thing that we
ought to put in the Congitution, and | am very -
happy with it. '

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: (Inaudible)...I
would like to know if Mr. Nutting would agree to
an amendment on line 19 and striking the word

“30 days’, and put in the word “60 days’?

CHAIRMAN GRAYBILL: Mr. Nutting?

DELEGATE NUTTING: Mr. Chairman. |
would not object, Mr. Mahoney.

DELEGATE MAHONEY: Mr. President,
| would then submit to strike out in line 19 of the
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minority proposal and insert in lieu the words, “60
days”, instead of “30 days”.

CHAIRMAN GRAYBILL: The mover
having agreed, we will do that, so it now reads “60
days”.

DELEGATE MAHONEY: Mr. President,
the reason for this is that | think the Legislature—
and it looks like for sure we're going to have at
least a g0-day Legislative Session after a decennial
census-it may be 90. And I'd like to give them
that much time to decide whether they wanted to
apportion themselves or not. And while | have
the floor, Mr. Chairman, | wish to apologize to the
body that | caused so much trouble. | think | have
about 40 words in my amendment that | submitted
here yesterday, and we get a page and a half. |
wonder if we couldn't get this down simpler and a
little shorter in the Constitution-then all we're
trying to put in here to try and apportion the Legis-
lature where we got by beautifully before without
anything in the Constitution. And I'd like to
answer Mr. Aasheim when he stated the Legisla-
ture won't do it. The Legislature did do it last
session of the Legislature. It did apportion itself
and it has stood the first court test.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: | suppose its
improper for the majority to start amending the
minority, but | would say 60 days is more than
they need to draw up a reapportionment plan. Itll
just be 30 days more than they need because the
commission will have presented them with a plan
and it certainly shouldn’'t take60 days ofhaggling
to decide whether or not to accept it. And | resist
the motion to amend this “30” to “60”. I'm resisting
because 1t’s very possible the minority plan might
be adopted and put in that light, 1 am resisting this
amendment.

CHAIRMAN GRAYBILL: Well, Mr. Aas-
heim, the Chair has ruled that ii’ Mr. Nutting
wants to get his in good form, he would allow the
amendment, so the amendment's allowed. Now
you can vote against it but, unless you want to
challenge us, | don't see why we should put these
minor little things to the floor. That's the way the
minority now wants it. Is that all right to leave it
that way? You certainly may speak against it.

DELEGATE AASHEIM: Well, I move
that it remain as it is, at 30 days.

CHAIRMAN GRAYBILL: All right, Mr.

Nutting, an objection having come from the floor
to the amendment of your minority from “30” to
“60”, and there already being more amendments
before the body than the Chair will accept, we'll
have to decide first and you can amend later ifyou
want to. So the amendment will have to be with-
drawn, Mr. Nutting. We've got a substitute and a
couple of amendments here, so | think we'll just
limit it to that until we've decided. Now, once
we've decided on which plan we're going, you may
then discuss it and amend it again if you want to.
Mr. McNeil.

DELEGATE McNEIL: Mr. Chairman, |
rise in support of the minority report Number 2,
the Maryland section, and which of course means
in opposition to Number 1 and 3. The fundamental
issue is whether we’re going to have our apportion-
ment and districting accomplished by the elected
representatives of the people or by an appointive
commission, and | submit to you that it is
fundamentally wrong to take away from the
elected representatives the right to apportion and
district. This is one of the crucial elements in our
form of democracy. It ought to be accomplished by
the elected representatives and not by an
appointive commission. Both the majority report,
Number 1, and Mr. Cate’s report, Number 3, leave
the final decision with an appointive commission.
This is fundamentally wrong. It belongs in the
hands of the Legislature, and | submit that the
Maryland plan, which is the minority report,
Number 2, is the only one which accomplishes
that. Thank you.

CHAIRMAN GRAYBILL: Mr. Harlow.

DELEGATE HARLOW: Mr. Chairman, |
am in support of Mr. Cate’s plan; however, | find a
weakness in all three of them which I'm not going
to try to amend. I'm merely going to bring it before
this body, knowing that there are much more
capable minds than mine that can solve the
dilemma. They-all of them start out, that it says,
“Immediately upon enactment of this section” and
following various other things, “there will be a re-
apportionment committee formed.” And then,
down in the second paragraph, it states that “the
plan”-that the commission will draw up a plan
and submit it to the next Legislature that meet on
the year or close to the year when the census has
been taken. Well, if no corrections are made, then
we will have no way to redistrict Montana until
1980, or thereabouts. We will have to continue to
operate under the redistricting plan or the reappor-
tionment plan that we have now. And if we adopt



720 MONTANA  CONSTITUTIONAL CONVENTION

the single member district and it's adopted in the
Constitution, and no corrections have been made
on any of these three plans, then we will have no

way to divide the state into single member districts
until along in 1980. | hring thatbeforeyou because

I think something should be done before the final
‘adoption. 1 completely agree with our Chairman
that we should depend--should decide an which of
these three plans we should adopt and then go
ahead and make this correction. 1 do not feel that
we should try to solve this thing right now. 1 merely
bring it to your attention.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: | would like to
have you look on Plan 1, if that's in order, to
counteract Mr. Harlow's criticism, which | think is
justified. On line 24, on the sheet that you have
been given, it says if no exceptions are filed within
30 days, or if filed and acted upon, the commis-
sion’s plan shall be final and have the force of law
for the next ensuing legislative and congressional
election.

CHAIRMAN GRAYBILL: Is there further
debate or discussion?

Mr. Schiltz.

DELEGATE SCHILTZ: 1| would only like
to say that | support Mr. Cate’s plan for all of the
same reasons as Mr. Garlington supported it. |
think he's got a nice, tidy section here and in my
opinion, the Legislature is totally unable to
reapportion itself. It has too many interests that
are not necessarily in accord with the broad in-
terests of the state, and this kind of a commission
would do it.

CHAIRMAN GRAYBILL: Mrs. Bates.

DELEGATE BATES: Mr. Chairman, in
regards to Paul Harlow's statement that there
wasn't provision for ratification and redistricting
before 1980 —the first line clarifies that in
Proposal Number 2, which | support, by saying
that in the Legislative Session following ratifica-
tion of this Constitution and in the sessions
preceding each census. | support Number 2, Plan
Number 2 here, the minority report. | feel that
legislators have been elected. They understand
the districting perhaps better than anyone else
and they should have an opportunity. In looking
over the record, as | mentioned yesterday, from
1963 to 1970, most of the redistricting throughout
all the states in the United States was accomplish-

ed through the legislative process and through the
Legislature themselves. Thank you.

CHAIRMAN GRAYBILL: Mr. Kelleher

DELEGATE KELLEHER: Shortly after
the one man, one vote decisions in 1964-1 think it
was 1966 or 1967, the Illinois Legislature, which
was controlled by the Republican party, and both
houses issued-put forth a plan. A Democratic
Governor vetoed the plan. Thereafter, they ap-
pointed a 10-man commission, 5 Republicans and
5 Democrats. They could not agree. The statute
provided that all the members of the Legislature
for the entire State of Illinois had to run at Jarge—
177 Republicans and 177 Democrats were on the
ballot that every voter in the State of Illinois had
to use. | support Mr. Cate’s plan.

CHAIRMAN GRAYBILL: Mrs. Cain.

DELEGATE CAIN: With regard to the
ability of the Legislature to redistrict, 1 wish our
delegation from District 23 would stand. Mr.
Arness, Mr. Harlow, would you stand? We have
three representatives here who live within a mile
of each other. Two counties that are represented
by one. This is a good example.

CHAIRMAN GRAYBILL: Mr. Arbanas.

DELEGATE ARBANAS: | would like to
comment on the statements of Mr. McNeil in
regard to the fact that the elected representatives
are-you know, should be given that right. That's
the fundamental principle of democracy and |
would agree with that, of course. But | also would
5ay that it's probably a fundamental principle of
democracy that no one should be judge in their
own case; and that's the problem we have here, it
seems to me.

CHAIRMAN GRAYBILL: Mr. Burk-
hardt.

DELEGATE BURKHARDT: Mr. Presi-
dent, 1 wonder, if I'm going to consider seriously
Mr. Cate’s plan, I'd have to look at it, and | don't
have a copy of that opening paragraph. Is there
any way that we could see it"?

CHAIRMAN GRAYBILL: It's somewhat
similar to his yesterday one hut it's going to he
pretty hard to see. Why don't | read it again
slowly?
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DELEGATE BURKHARDT; Does he
still have this 30 percent of the seats of the Legis-
lature and all that?

CHAIRMAN GRAYBILL: No.

DELEGATE BURKHARDT: See, 1 don't
have that and | just can’'t think very clearly
without having it.

CHAIRMAN GRAYBILL: All right, let
me read it for you slowly. “Immediately upon en-
actment of this section and following each census
macle by the authority of the United States”—
now. at this point he is very similar to the other
two except he hasn’t made that little amendment
that My, Skari made about the federal decennial
census, which | presume we could do if we wanted
to. “Immediately upon enactment of this section
and following each c¢ensus made by the authority
of the United States. a committee of citizens, none
of whom may be public officials; shall he
designated to draft a plan for redistricting and
reapportioning the state into legislative and
congressional districts.” So 4 committee has to be
designated to draft a plan into legislative and
congressional districts. “The legislature shall
designate the membership of the commission
which shall he balanced geographically and
politically.” He has no numerical limit on his
committee. It's up to the Legislature to come up
with a committee which is balanced geographi-
cally and politically. Now, that's all paragraph 1
says. It's the same a s
committee is chosen by the Legislature without
any specific number, but it must be balanced geo-
graphically and politically. The other two plans
both call for a commission appointed by the
majority and minority leaders of the Legislature,
and then if they can’'t agree on the fifth member,
they go to the Supreme Court. So there’'s a
difference in the method by which the commis-
sions are chosen, but that’s about all. Is there
further discussion of the plans'!

iNo response}

CHAIRMAN GRAYBILL: It' not, mem-
bers of the committee, let’s vote on Mr. (ate’s
amendment.

DELEGATE MeNEIL: Mr. Chalrman.
CHAIRMAN GRAYKILL: Mr. McNeil.

DELEGATE MeNEIL: 1 ask for a voll call
vote,

the other except the

CHAIRMAN GRAYRILL: Yes, well have
a roll call vote. Now. so that we all understand
each other, | just read paragraph 1 of Mr. Cate's
proposal. Paragraph 2 of his proposal says:
“The commission shall draw up a plan for reap-
portioning and redistricting legislative and
congressional districts and submit this plan to the
legislature at the first session after the census
figures are available. Within 30 days after the
submission to the legislature”-after the submis-
sion to it-“the legislature shal return the plan to
the commission with its recommendations {or
change and the commission shall within 3{) days
thereafter file with the secretary of state its final
plan and it shal bhecome law. After an enactment
of a vaid plan the commission shall be dissolved
until {he next census.” So, the point of this plan is
that the commission draws the plan, it submits it
to the Legislature and within 30 days the Legisla-
ture must come back with its recommendations
and then the commission files a fina plan. So it's a
commission plan plus a legislative recommenda-
tion, plus the provisions on the selection of the
committee.

DELEGATE KELLEHER: Mr. Chair-
man.

CHAIRMAN GRAYBILL: Mr. Kelleher.

DELEGATE KELLEHER: Could | ask a
question of Mr. Cate? Would Mr. Cate yield?

CHAIRMAN GRAYBILL: All right. Mr.
Cate?

DELEGATE CATE: (No audibleresponse)

DELEGATE KELLEHER: Jerome, does
this provide for an odd-numbered commission or
an even-numbered commission?

DELEGATE CATE: Waell, yeah, it doesn't
specify any number but | think the Legislature is
smart enough to know that they’'re going to have
to have an odd-numbered commission. | don't
think we....(inaudible).

DELEGATE KELLEHER: That would ho
your intention if we did pass this that it would be

your intention that the Legislature appoint an odd-
numbered commission?

DELEGATE CATE: Certainly, certain-
ly-so that the vote wouldn’'t be tied.

DELEGATE MAHONEY: Mr. President.
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CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Would Mr.
(Cate yield to a question’!

CHAIRMAN GRAYBILL: My Cate?
DELEGATE CATE: (No audible response)
CHAIKMAN GKAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Mr. (late. how
is this going to be appointed if it happens to he g
major-we decide on a bicameral Legislature?

DELEGATE CATE: How is it going to be

what?
DELEGATE MAHONEY: Appointed.
DELEGATE CATE: By the Legislature.

DELEGATE MAHONEY: How are you
going to do it? Two bodies ?

DELEGATE: CATE: It we have a bi-
cameral, let the Legislature decide. Under any of
these plans the Legislature is going to have to set
up the committee. They're going to have to provide
for appropriations for it. They're going to have to
provide for the term of' office. They're going to
have to provide for other things. There's going to
have to be some legislation introduced under any
of thesc plans to implement this provision of the
Constitution, and my position is that the Legisla-
ture ought to be given the authority to determine
the number, the area representations. North
Dakota, for instance, has-every judicial district
has a member on the commission. Mayhe that's
the best way to do it. | think this is a question that
we can leave to the Legislature whether it's a
hicameral or a unicameral house, Mr. Mahoney.

DELEGATE MAHONEY: May | ask
another question, Mr. President-Mr. Cate?

CHAIKMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: This isgoing to
have to he done 2 years, or 1year, | suppose, if you
have an annual session, priorto the census. Is that
right?

DELEGATE CATE: In the year preceding
the census the commission would be set up and
then when the census figures hecome available
they would then submit to the Legislature
immediately a plan.

DELEGATE MAHONEY: (Inaudible)...
My, President, might [ ask another question? |
want a clarification of this question,

CHAIRMAN GRAYBILL: Mr. Mahoney.

VOU may.

DELEGATE MAHONEY: It'll have to be
set up at least | vear in advance it it's an annuad
session, won't it?

DELEGATE CATE: | presume ves, but its
no different than any of the other plans in that
regard.

CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Another ques-
tion. What are you going to do, Mr. Cate, as of
now-after the new Constitution? What provision
have you made for the new Constitution?

DELEGATE CATE: Immediately upon
enactment of this section, as it states, this
commission shall be formed by the Legislature and
then shall submit a plan to the next session or to
that session of the Legislature. That's the problem
that Paul Harlow was outlining that's inherent in
these plans that will have to be worked out. There
is one problem, and | think maybe this is what
you're trying to get at, Mr. Mahoney. And the
problem is this, and | see it in all the plans
essentially, that the majority party, if the
Democratic party controlled both the House and
the Senate in a bicameral system, the method of
sefting itup mighthave someinherent dangerin it
because they might try and load it, but that's a
danger that’s inherent in all these plans in a
sense, and it's one of those things that Mr.
Aasheim sp adequately pointed out this morning.
None of these plans are perfect but | do feel that
it’s important that the Legislature participate in
some way, other than doing their own reappor-
tioning, in setting up a plan and in having the
plan enacted.

DELEGATE MAHONEY: (lInaudible)
CHAIRMAN GRAYBILL: Mr. Mahoney.

DELEGATE MAHONEY: Now, in your
plan, do you allow the Legislature to apportion
itself?

DELEGATE CATE: (No audibleresponse)

DELEGATE MAHONEY: In the inter-
vening timr. Mr. President, there will be an
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election held, won't there—from the Intervening
time hetween the commission’s set up and the new
Legislature?

DELEGATE (CATE: There could we!l be.

DELEGATE MAHONEY: Don't you
think that it would be well to let the new
Legislature have a chance at reapportionment
instead of the last Legislature setting the
commission only?

DELEGATE CATE: Mr. Mahoney, the
experience of Montana and 20 other states have
been that the Legislatures cannot reapportion
themselves, ag much as they might try to do so.
And | disagree with you when you state that the
Legislature this time reapportioned itself. The first
plan went to federal court and was thrown out,
period, and they were directed by that court to
make certain changes which would make theplan
acceptable which then, after they had the force of
a court directing them to do so, they did. And the
process doesn’t work, and from a” idealistic
standpoint | would like to see the Legislature be
able to do it. | don't like to take things away from
the Legislature. | believe in the Legislature, but |
also helieve that there are certain things. like
paying themselves a” adequate salary and
reapportioning themselves, that they cannot
inherently do. because ['m not going to sit here
and cut my friend, Charley Mahoney, out of a seat.
I just won't do it. And that's what it pets down to.

DELEGATE MAHONEY: (Inaudible)

CHAIRMAN GRAYBILL: Myr. Mahoney,
you may speak a minute.

DELEGATE MAHONEY: For the benefit
of the members, last year the House of Representa-
tives submitted an apportionment plan which took
three districts-census districts-out of Glacier
County and submitted and put these clear over
west of the Continental Divide in with Flathead
County-no connection or nothing—arange of the
United States—the great Rocky Mountains
between it. The Legislature, in its wisdom, cut it out
and says it isn’'t going to be done. Everybody
hollering to high heaven, it can’t be done. The
Supreme Court won't stand for it. but they did
stand for it. All I’'m trying to do is to get something
down so the Legislature has a little something to
say, instead of it being divided up by a computer.
And this is what we're going to in this state is. go
on. feed it to the computer and this becomes the

apporttonment, nol caring about trade territories,
not trade—or caring about anything, only the one
member, one vote, and thisis what’s bothering me;
why I'm trying to get back and let the Legislature
at least have something to say about apportioning
itself. I think this should be taken very seriously—
to take away the power of the people that you have
elected—and I don’t cave where they're elected
from, they're elected by the people. And Thope, My
President, that this does not prevail.

CHAIRMAN GRAYBILL: Myrs. Reichert.

DELEGATE REICHERT: My Chairman,
[ rise in support of My, Cate’s proposal. 1 sat
through many sessions of the Legislature. Many,
many Mondays [ spent hearing them discuss this
reapportionment business. On my 10th program,
March 2nd, 1971, § reported: I sat 1n the Senate
Monday and listened to the senators discuss
reapportionment. Although both chambers
realize they must reapportion themselves accord-
ing to the 1970 census or the courts will do it
again, many senators want to Increase their
number and the House does not agree. A decision
must be made soon because candidates for the
Constitutional Convention have to file by April
22ncd.” We know we could not file by that date, We
know we had to wali and run in the primary in
September because of the failure of the Legislature
to apportion itsell. T agree with Mr, Cate. It's like
removing your own appendix. The Legislature will
never do it to itsell,

CHAIRMAN GRAYBILL: Very well
Now, the Chair feels that we have three different
proposals here and I'd like to get the sense of the
body on which one we want and then we can
decide whether we want to change some minor
language. So, I'd like now to place Mr. Cate's
proposal before yvou. You understand that the
majority report reapportions by commission. The
minority report reapportions by commission but it
allows the Legislature an absolute right to change
the plan and come up with its own. And Mr. Cate's
proposal reapportions by commission and the
Legisiature may recommend changes only, Now,
we’ll vote on the voting machines, and so many as
shall be 1n favor of Mr. Cate’s recommendation,
please vote Ave; and so many as are opposed.
please vote No. Have all the delegates voted?

{No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)
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CHAIRMAN GRAYBILL: Very well, the

ballot is closed Wilt you please take the yoll cal’?

Aashelm ... Nay
Anderson, Jo ..o Nay
Anderson, O......coiiiiiiiiiiiiii, Ayr
Arbanas ... Aye
Arness ..o CAye
Aronow ... .Absent
Artz oo ..Absent
ASK. o Aye
Babcock ..............ii Absent
Barnard ... Nay
Bates ... Nﬂ_\
Belcher oo Nay
Berg ..o Aye
Berthelson ... Ave
Blaylock ..o Nay
Blend ..... ... ... o Absent
Bowman .........coiiiiiiiiiiiiiii Ave
Brazier ... Nay
Brown ......... .. Aye
Bugbee ... LAY e
Burkhardt ... CAve
CaiN oo Ay(-}
Campbell .......................... .Absent
e e CAve
Champoux ..., Avye
Choate ..o .Aye
CONOVET ot .Absent
CYO8S .o Ave
Dahood ..o CAve
Pavis .. o o Ave
Belaney ... Nay
Priscoll ..o Nay
])]‘urn ................................. ,,Aye
Bk oo CAye
Frdmann ..o Nay
Eskildsen ... Nay
Eichart ..o Nay
Felt o Aye
Foster ..o Aye
Furlong ..o Aye
Garlington ... .. .. .. .. ... Aye
Graybill-Chairman ................ ... Aye
Gysler oo Aye
Habedank ...t Nay
Hanson, RS.....ooooiiii s, Nay
Hanson, K. ... Nay
Harbaugh, ... CAye
Harlow ... ..o i Aye
Harper. ..., Absent
Harrington ... . Aye
Heliker ..o L Ave
Holland ...ttt Absent

Jacobsen ..o Aye
dames ... Aye
Johnson o Nay
JOVOE o Aye
Kamhoot ... Aye
Kelleher ..o Ave
Leuthold ..o Nay
Loendorf. ..o CAve
Lovello ..o .Aye
Mahonev ... Nay
Mansfield ... Nay
Martin ... Nay
MceCarvel oo Aye
McDonough .o o .Ave
McKeon oo Nay
MeNet] oo Nay
MelVI « oo Nay
MoOnroe «vvvvviii i i e e . Aye
Murray o Ave
Noble ... Nay
NUttIiNg ... Nay
Pavne ..o i .Ave
Pemberton ... Nay
Rebal ... ... .o Absent
Relchert oo e Aye
Robinson oo Aye
Boeder oo Aye
KOttins ....ovviii e Nay
ROMNEY ot Nay
Rygg oo Nay
Scanlin «oooon Lol Nay
Sehiltz oo Ave
SIderiuS . oo vt i Aye
Smon ........ A A P
SKATL v e - Ave

Sparks ... . . Ave

SDEEY L e Ave

SIUEEEr oo i s .Nas

SUllIVAaD e e e - Aye

Swanberg oo Aye
Toole .......... ) . . Ave
Van Buskirk ... . . ... Nay
Vermillion ..... . . ... Aye

WOENEE o vveien it e ... Nay
Wad .......... ........ ... Nay
Walden ........ Aye
Wilson ......... ..o Aye
Woodmansey ... «vvvvvrerinrs Nay

CLERK HANSON: Mr. Chairman. 55 dele-

gates voting Ave; 36 voting No.

CHAIRMAN GRAYBILL: &5 delegates

having voted Aye and 36 No, Mr. Cate’s proposal
prevails. Now it seems to me that that’s an
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indication that this hody wants to reapportion on
Mr. Cate's basis. T would like to ask leave that we
suspend consideration of this matter and go to
Number 7 while Mr. Cate has this printed, so that
we can then look at it carvefully. Andif youwant to
change some of the language at the beginning, or
some of the minor things, vou ecan. Is there
objection to that plan?
{No response)

CHAIRMAN GRAYBILL: If not, Mr.
Cate, would you approach the rostrum and in the
meantime, let's turn to Section 7 of the Legislative
proposal which was passed over.

CHAIRMAN GRAYBILL: Very well. The

Convention will be in session. Will the clerk please
read Section 7.

CLERK HANSON: “Section 7: Vacancies.
A vacancy in the legidature shal be filled by
special  election for the wunexpired term unless
otherwise provided by law.” Mr. Chairman.
Section 7.

CHAIRMAN GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Mr. President.
I move that when this committee does rise and
report, after having under consideration Section 7.
that it do recommend be approved.

CHAIRMAN GRAYBILL: Myrs. Robin-

SO”.

DELEGATE ROBINSON: Mr. President,
I move that when this committee does rise and re-

port after having under consideration Section 7,
that it do recommend be approved.

PRESIDENT GRAYBILL: Mrs. Robin-
son.

DELEGATE ROBINSON: Mr. President,
we discussed this at length the other day. | really
have nothing more to add We discussed why we
put in having the vacancies filled by a specid
election. We've moved to pass consideration on
this to consider an amendment offered by Mr.
Rollins. His amendment would not, in any way,
change what we have proposed in the sentence in
Section 7.

CHAIRMAN GRAYBILL: Mr. Rollins, do
you want to make your amendment? The clerk will
read it if you want to make it. Yes. Will the clerk
reed Mr. Rollins amendment’!

CLERK HANSON: “Mr. Chairman, 1
move t 0 amend Section 7 of the Legislative
Committee proposal. page 18, line 22 by adding
the following new materia: quote, The officeshal
be vacant when any elected member of thelegisla-
ture ceases to reside in the district from which

elected. end quote. Signed, Rollins.”
CHAIRMAN GRAYBILL: Mr. Rollns.

DELEGATE ROLLINS: -President, this
is my third attempt a introducing this amend-
ment. | was told once that | was in the wrong place,
and the second time, the wrong time. | hope | now
have that happy coincidence of time and place
(Laughter) where we can consider this. My
concern here is that case in which an elected
representative, after the election and during the
time when he is «ill in office, moves from one
district to another. | feel that we should have some
provision in the Constitution to cover such a case
as this. Mr. Romney used the context a little
differently, but perhaps this is one case in which
we can see the carpet tack before we step on it. |
urge consideration of this amendment.

CHAIRMAN GRAYBILL: Mr. doyce.

DELEGATE JOYCE: Mr. Chairman, |
rige In opposition to this proposed amendment
beeause I'm hoping later on today to get some
modification on residency out of Section 4. But my
point is, where you live really doesn't make any
difference. If you're elected by the people, the
people apparently elected you and had trust that
vou Will represent them in that particular session.
And, if your house burns down and you have to
find @ new house on the other side of town, then
you have to give up your seat in the Legidature.
And it just seems to me that that is trivia in the
“nth” degree. And while | just don't see particular-
ly in the city where residency has any relevency to
the whole matter, but further than that, to write
this into the (lonstitution that the office becomes
vacant when you move, just seems to me, to be
pushing it way too far and | speak in opposition to
the amendment.

CHAIRMAN GRAYBILL: Mr. Scanlin.

DELEGATE SCANLIN: My Chairman.
in answer to Mr. Joyce, this is not a case of moving
from gne ward or precinct in the city, it's a case pf
moving to a totaly different area in the dtate.

CHAIRMAN GRAYBILL: Oh, Mr. Ver-
million-excuse me.
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DELEGATE VERMILLION: Would Mr.
Kallins yield to ‘I question, please?

CHAIRMAN GRAYBILL: Mr. Kollinsg'?
DELEGATE ROLLINS: | yield.
DELEGATE VERMILLION: Mr. Rollins,

it this Convention should decide later on that they
would adopt a recall provision, would that satisfy
you.

DELEGATE ROLLINS: 1 don't think so.
Who would recal him'! The district {rom which he
departed or the one from whence--or from where-
which he came. | don't think that would handle it
too well.

CHAIRMAN GRAYRILL: Mr. Harper.

DELEGATE HARPER: Mr. Chairman, I
think mavhe Mr. Scanlin overlooked the idea that
we now have single member districts, andinacity
like Billings, for example, or Butte or Great Falls
or even Helena, there will be several single
member districts. And in fact what Mr. Joyce said
ig literally true, that to move across town would be
te remove vourself from vour district.

CHAIRMAN GRAYBILL: Mrs. Eck.

DELEGATE ECK: Mr. Chairman., would
Mr. Rollins yield to a question?

CHAIKMAN GKAYBILL: Mr. Kollins?
DELEGATE ROLLINS: | yield.

DELEGATE ECK: Mr. Rollins, would you
aceept wording—instead of “district” say “of the
district”, or “of the county in which his district is
Situated”, which would take care of the situation?
In other words, he could move afew blocks away to
another district and he would 4ill be within the
same general area in which he was elected.

DELEGAI'E ROLLINS: (ounty and
district”, might be all right.

DELEGATE ECK: Well, I don’t think that
that would add anything. I think that what we're
trving to get at—excuse me, Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. kck.

DELEGATE ECK: | think that what we're
trying to get a here is that a person might move,
and as | indicated the other day, that this could be
especidly true in a college stuation where he

might be forced to move, readly, out of the district
in which he waselected. Hut if he ill lived within
the county, this way he could maintain his office.

DELEGATE ROLLINS: Would you state
your original—

CHAIRMAN GRAYBILL: Just amoment.
Mrs. Eck, did you have a question? Mrs. Eck has
the floor.

DELEGATE ECK: | will yield to Mr.
Kollins  question.

CHAIRMAN GRAYBILL: Very well. Mr.
Rallins.

DELEGATE ROLLINS: Mr. Chairman, |
would like Mrs. kEck to state her question again,
please.

DELEGATE ECK: | wondered if you
would accept the wording: “A vacancy in the
legidature shall be filled by speciad eection for the
unexpired term unless otherwise provided by
law.” Going on to say: “The office shall be
declared vacant whenever a member moves out of
the county in which his district is situated.”

DELEGATE ROLLINS: | think that
would be acceptable. Thank you.

DELEGATE ECK: Thank you, Mr. Chair-
man.

CHAIRMAN GRAYBILL: Now, Mrs.

Eck, | heard your suggestion. Have you made a
motion oy, Mr. Rollins, are you asking leave of’ the

body to amend your amendment?

DELEGATE ROLLINS: (No audible re-
Sponse)

CHAIRMAN GRAYBILL: Mr. Kollins is
asking leave f the body to amend his amendment
so that it reads. “The office shall be vacant when
any elected member of the legislature ceases to
reside in the county in which his district is
situated.” Unless | hear objection from the floor,
we'll  dlow this amendment in his amendment.
Mrs. Hates. do you object?

DELEGATE BATES: Mr. Chairman
CHAIRMAN GRAYBILL: Do you object’!

DELEGATE BATES: No.
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CHAIKMAN GRAYBILL: All right, there
being no obiection, we’ll allow the amendment. All
right, Mrs. Bates.

DELEGATE BATES: Mr. Chairman, in
view of the fact that we had a county commis-
sioner that was elected from a district and then he
moved into town, he did complete his term there, |
don’t know-1 feel that this should not be in the
Constitution. It is legislative matters and is
statutory. Again, what constitutes a vacancy? If
you take a trip to Arizona for 6 or 8 months of the
year, should that be declared vacant-that dis-
trict? There are many things involved here and |
think it is a legislative matter. Thank you.

CHAIRMAN GRAYBILL: Is there fur-
ther discussion?
(No response)

CHAIKMAN GRAYBILL: If’ not, the
qguestion is on Mr. Rollins’ amendment which
would add to subsection-or to Section 7 of the
Legislative Article the following sentence: “The
office shall be vacant when any elected member of
the legislature ceases to reside in the county in
which his district is situated.” So many as shall be
in favor of Mr. Rollins’ amendment, say Aye.

DELEGATES: Aye.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Noes have

DELEGATES: Division.

CHAIRMAN GRAYBILL: Very well.
we’ll have the-we’ll use the voting machines. So
many as are in favor of Mr. Rollins’ added sen-
tence in Section 7, vote Aye; and so many as are
opposed, vote No. Has every delegate voted?

(No response)

CHAIRMAN GRAYBILL: Does any dele-
gate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Dges anyother
delegate wish to change his vote?
(No response)

CHAIRMAN GRAYBILL: Very well, 49
having voted No, 37 having voted Aye, the motion
fails. Very well, we're back on the proposition of

Section 7. Fs there further discussion of Section 77
(No response)

CHAIRMAN GRAYBILL: If not, mem-
bhers of the committee you have before vou on the
motion of Mrs. Robinson, that when this commit-
tee does arise and report, after having under con-
sideration Section 7 of the Legislative Article, that
the same shall be adepted. So many as shall bein
favor of that motion, say Ayve.

DELEGATES: Ave.
CHAIRMAN GRAYBILL: Opposed, No.
DELEGATES: No.

CHAIRMAN GRAYBILL: The Aves have
it. Section 7 is adopted. If you'll now turn to page
32, vou'll find the majority bhicameral proposals.
The Chair presumes that since the majority and
the minority expect their proposals to be nearly
identical —that we can consider these by simply
pointing out that they are identical as amended.
Now, we'll skip 1, 2 and 3, which we've going to
debate later, and starting with Section 4—Mr.
Cate, Section 4 was passed as modified, as T recall.
Section 4 of the majority unicameral proposal was
passed as modified, Mr. Cate, can vou speak to
that?

DELEGATE CATE: That's correct. Did

you want me to move?

CHAIRMAN GRAYBILL: 1If vou’ll move
that the minority—or that the bicameral report be
passed as modified in the unicameral proposal,
we’ll take—put that motion.

DELEGATE CATE: Mr. Chairman, |
move that the—when this committee does rise and
report that it accept as Section 4 of the hicameral
article, Section 4 as amended hy the Committee of
the Whole.

CHAIRMAN GRAYBILL: Very well,
yvou've heard My, Cate’s motion. So many as arein
favor of it, say Ave.

DELEGATES: Aye.

CHAIRMAN GRAYBILL: Opposed. No.
(No response)

CHAIRMAN GRAYBILL: Very well.
Section 5.
Mrs. Bates.
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DELEGATE BATES: {Inaudible)..have
these rend as they were amended, please,

CHAIRMAN GRAYBILL: Well, I'm not
sure you can. | don’t think | can read it. Does
anybody—I suppose we can send out for the
language but I’'m hopeful that we will not redehate
them now. That would amount to reconsideration
of them.

DELEGATEBATES: Well, [feel we
should give some reconsideration on some of these
matters.

CHAIRMAN GRAYBILL: Mrs. Bates,
vou certainly may move for reconsideration at any
time. What I'm trying to do is get the bicameral
and unicameral majority proposals disposed of.

DELEGATE BATES: | would recommend

reconsideration and 1 so move for this qualifica-
tion. Mr. Chairman, could | speak on this?

CHAIRMAN GRAYBILL: All right. Wait
a minute until | think this through. Mr. Clerk, do
we have a copy of the text as amended?

CLERK HANSON: (No audible response)

CHAIRMAN GRAYBILL: You’re seeing
about it Very well, we’ll stand in recess for 5
minutes while we try to get the text of what we've
passed up until this time.

(Convention in recess from 10:50 until 1 1:00
a.m.)

CHAIRMAN GRAYBILL: The (Conven-
tion will he in session. Very well, the Chair would
like {0 announce that during the recess we met
with the Rules (Committee and with the majority.
with the Chairman and Vice-chairman of the
Legislative Committee, and we are going to sug-
gest the following procedure. All but two sections
of the bicameral majority report were initially-or,
let’'s say, are now the same as the unicameral
majority report. There are a couple of them that are
still to be considered, such as the veto which has
been left out, and such as 15, which of course is Mr.
Cate's proposal we worked on this morning. But
other than that, there are only two that there’s any
minor differences in between bicameral and
unicameral. So the Chairman of the Legislative
Commtttee is going to move that we adopt as the
bicameral majority report the same language as
amended of all of these sections that are similar.
Then we will dehate the two that are different, and

then we will go on to the next matter. And 1f there
arc sections which any of you wish to reconsider
you certainly shall have an opportunity to
reconsider them. I'm asking that reconsideration
be the last thing on the Legislative docket. So.
we're going to simply adopt the majority
bicameral as the same as the majority unicameral
amended.
Mr. Aasheim.

DELEGATE AASHEIM: Mr. President, |
move that we adopt Sections 4, page 14; Section 5
on page 15; Section 6 on page 16 and 17 and 18;
Section 7 on page 18: Section 8 on page 19; Section
9 on page 19 and 20; Section 1{, subsections 1, 2, 3,
4 and b—except subsection 4 which was Killed:;
Section 11 on page 22: Section 12-—oh, 11 is on 23,
also: Section—

CHAIRMAN GRAYBILL: 12.

DELEGATE AASHEIM: -12 ¢gn page 24;
we passed Section 13 on page 25 and 26 and 27; we
take Section 14 on page 27; we adopt subsection 1,

3 and 4. 1 move we adopt these as amended in the
unicameral proposal. Mr. Chairman.

CHAIRMAN GRAYBILL: Mr. Aasheim.

DELEGATE AASHEIM: Now. | hope
we're not-you get the impression that we're
trying to railroad something here. You have a
chance now to think about any one of these and
talk about them and make any further amend-
ments that you fee] should fit into the bicameral
proposal. Remember this is going to be debated
further, whether we want the bicameral o
unicameral or both on the ballot; and if there are
sections in the bicameral that you feel are-should
be different from the unicameral, that this is the
time to consider, reconsider your action even after
adopting my motion. | move the adoption of my
motion.

CHAIRMAN GRAYBILL: Very well. It’s
the Chair’'s understanding that, if you want to
reconsider you may reconsider any of them when
WE yeach the reconsideration stage on the
calendar. Now, with that explanation that we're
adopting the bicameral majority report, the
amended unicameral majority reports, so many as
are in favor of My, Aasheum’s motion, please say

Aye.

DELEGATES: Aye.



VERBATIM TRANSCRIPT, FEBRUARY 23, 1972 729

CHAIRMAN GRAYBILL: So many as

opposed, No.
DELEGATES: No

CHAIRMAN GRAYBILL: The Aves have
it. Mr. Champoux, do vou want to state—I didn’t
see vou—do you want to state for what purpose
vou arose?

DELEGATE CHAMPOUX: | rise for a
point of information before the vote, but you didn't,
recognize me. My question was. why do we need a
vote of this kind at this time?

CHAIRMAN GRAYBILL: Why do we
need what?

DELEGATE CHAMPOUX: -vote of this
kind at this time. Why is—

CHAIRMAN GRAYBILL: Because the
majority bicameral and majority unicameral, and
because the Legislative Committee came in with a
majority both bicameral and unicameral and we
adopted a motion to send them both to Style and
Drafting to figure out a way to put this issue on the
hallot. Therefore, there have to be subsidiary
bicameral and unicameral proposals for all of
these neutral points and we've now covered all the
neutral points from 3 to 16 in the unicameral
proposal and we're simply picking up the ones
that are identical in the bicameral. That's the
reason for it, so Style and Drafting will have the
tanguage availablesothat they can figure out how
to put it on the ballot. Now, if there are any of
them, however, that you want to reconsider later,
vou certainly may reconsider them at the
reconsideration time. Does that Mr. Champoux,
does that help you?

DELEGATE CHAMPOUX: Well. you
know it’s-1 thought we were-the procedure was,
when we get through with one of these committee
proposals, we just vote it in toto, and if the problem
is the question of time to get it to the printers, well
then, what about the reconsiderations? | don't
realy see the need of this vote at this time.

CHAIRMAN GRAYBILL: Well, the point
18, that the majority of the committee came in with
both a hicameral and a unicameral proposal. Now,
we've gone clear through the unicameral proposal
and it's taken us two and a half days. Now, rather
than go back through the identical language on bji-
cameral, we've adopted the ones that are the same.
There are two that we're going to debate that are

slightly different. as vou'll see in a moment. Then
we'll go back and debate 1, 2 and 3, which is the
basic issue of bicameral-unicameral. Okay.

Mr. Arness.

DELEGATE ARNESS: Mr. Chairman, |
understood when we began on this that we had not
vet voted on the question of whether or not we
would put these two proposals as alternatives on
the ballot, and according to my notes, we haven't
made that decision. Would, by this vote, we have—
have we now decided thatthis will go on the ballot?

CHAIRMAN GRAYBILL: No. Perhaps |
overstated in saying on the ballot. We have sent
it—we have voted to send it to Style and Drafting
as a dual proposal so that Style and Drafting may
consider whether or not it should be put on the
ballot, and we’ll consider that when Style and
Drafting comes back. All we've done now 1s adopt
the identical language that we've already adopted
for unicameral for the bicameral majority pro-
posal.

Mrs. Bates.

DELEGATE BATES: Mr. President. in
talking to some of the delegates, they felt—they
gave me the impression that they felt that the
bicameral would be debated section by section,
and that it perhaps would be a great deal different
than the unicameral, And I'm sure this can still he
done under reconsideration, but I think that some
of the delegates had the wrong impression as to
now,

CHAIRMAN GRAYBILL: Very well, the
point 1s that the majority bicameral and the
majority unicameral proposals on all of the
matiers that we just voted on there were identical.
Where they were not identical, we are stitl going to
discuss them, There are only two of them left since
we knocked out two that had differences in them.
Now, having changed that language, or worked
that language over in the last two and a half days
in unicameral, we simply have adopted that same
language for the bicameral to keep themidentical.
Now, there’s still plenty of time {o reconsider
them, but that’s where we are.

Mr. Romney.

DELEGATE ROMNEY: Mr. Chairman,
as I understand it, any of these sections which
appear to be identical at thisstage of the same can
be handled by reconsideration after we have com-
pleted our survey of the hicameral section, but 1s it
reconsideration if we do not touch upon them in
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the bicameral discussion? Take, for example,
Section 4 . Quadifications. It has been decided in
the unicameral section. We have not considered it
in the bicamera and | think it was one of those
that was suggested we pass over at this time
Now—

CHAIRMAN GRAYBILL: Wsdl, Mr. Rom-
ney, may | explain to you? We have considered it
in the bicamera because that's what we just now
did. We just now considered about 10 sections at
once and—

DELEGATE ROMNEY: So that would
constitute—

CHAIRMAN GRAYBILL: That will con-
ditute our consideration of them for bicamera
and they may be taken up on reconsideration
later. Rut, the reason | want to reconsider later is
after we've debated 1, 2 and 3, we may only have
either unicamera or bicameral left. | don't know.

DELEGATE ROMNEY: Very well.

CHAIRMAN GRAYBILL: And at that
point we can reconsider to our heart's content but |
think it's foolish to reconsider them and then go
ahead and change the system, if we do. No, the
primary consideration of them-the point of Mr.
Aasheim’s motion-was to give the bicameral
sections that are identical the same treatment that
we've now given the unicameral sections. We have
avoided reading them section by section only for
the reason that we are amost-it's amost impos
sible, without taking a long recess, to be able to
read them to you section by section as amended be-
cause they have not been retyped since we did
them vyesterday.

DELEGATE ROMNEY: That being the
case, when will the decision be made whether to
place them both on the balot or not?

CHAIRMAN GRAYBILL: Well, that con-
sideration has-will be made a two times. First of
al when we debate 1 and 3—1, 2 and 3. [fthis body
should decide to not follow therecommendation of
the Legidative Committee, which is that they
both go to Style and Drafting, if you should vote
not to do that by various amendments and so
forth, then of course, we'd only have one. On the
other hand, if you do vote to do what they
suggested, both the majority proposals-both
bicameral and unicameral--would go to Style and
Drafting and then Style and Drafting would have
the job of deciding what to do with the dual

proposal. Presumably their solution would be to
put it on the balot.

DELEGATE ROMNEY: As they did in
North Dakota?

CHAIRMAN GRAYBILL: Well, in some
form which will then come back and be debated
when the Style and Drafting report comes back to
this Convention. | trust that everyone under-
stands that when we finish a section, as we did
General Government the other day, and as | hope
we'll do Legidative today, it goes to Style and
Drafting. Style and Drafting then considers the
whole thing with the new language, cleans it up if
they think there’'s any differences, and makes a
report of the Style and Drafting Committee on the
Legidative Article, a which time we have to
approve their report. If we do approve it, then it
lays aside until we're through and then it’'s
considered a third time as the Congtitution as a
whole. Okay. Well, now we're down-we've con-
sidered 4, 5, 6, 7,8,9,10,1, 2,3and 5; 11, 12, 14 sub.
1,3 and 4. Those have al been considered by-on
the bicameral. Now, Section 10 of the bicamera
proposal, which you'll find on about page 33,
Section 10 has a sub. 6 and a sub. 7 that the uni-
cameral did not have. And at this time, I'll ask the
clerk to read Section 10, sub. 6, of the bicameral
proposal on page 34.

CLERK HANSON: “Section 10, subsec-
tion 6, page 34: Neither house shall, without the
consent of the other, adjourn or recess for more
than 3 days, nor to any other place than that in
which the two houses shall be sitting.” Mr. Chair-
man, subsection 6.

CHAIRMAN GRAYBILL: Mrs. Bugbee

DELEGATE BUGBEE: Mr. Chairman, |
move that when this committee does arise and
report. after having had under consideration
Section 10, subsection 6, of the Legislative
Committee report, | recommend that the same do
pass. Mr. Chairman.

CHAIRMAN GRAYBILL: Mrs. Bughee

DELEGATE BUGBEE: In this section
which pertains only to the bicameral, the
committee was concerned that one house could
pass its bills and then simply adjourn if this
provision was not kept. Also, they felt that it could
be used as a delaying tactic if it were not kept.
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CHAIKMAN GRAYBILL: Very well. is
there discussion of Section 10, sub. 6 of the bi-
cameral majority report?

(No response)

CHAIRMAN GRAYBILL: It' not, mem-
bers of the Committee, you have before you on the
motion of Mrs. Bughee that subsection 6 of
Section 10 of the bicameral report, and her motion
is that when this body does arise and report that
the same shall be adopted. So many as arein favo
of her motion, say Aye.

DELEGATES: Aye.

CHAIRMAN GKAYBILL: Qpposed, No.
and the Ayes have it. Will the clerk read subsec-
tion 77

CLERK HANSON: “Section 10, subsec-
tion 7: The legislature shall adopt and usc¢ joint
rules, One rule shall yequire that, except on final
session day. each report of a conference committee
contain a” explanation of the commitiee recom-
mendations and be duplicated and distributed o
cach legislator 24 hours hefure action may he
taken ¢n a” affirmative vote.” Mr. (Chairman,
subsection 7.

CHAIKMAN GKAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: My. Chairman, |
move that when this committee does arise and
report, after having had under consideration
Section 10, subsection 7, of the Legislative Com-
mittee report, | recommend that the same do pass.
Mr. Chairman.

CHAIRMAN GKAYBILL: Mrs. Bughee.

DELEGATE BUGBEE: In addition to the
comments. I'm reading page 46. Mr. Chairman.
But this should have heen added to the commitiee
proposal explanation. in addition to what's
already there, and | quote: The purpose of this
section is to make known to the legislature the
reasons for the actions of the conference commit-
tee, unquote. It would provide adequate time for
consideration of conference committee recom-
mendations. And of Section 7, the first sentence is
new and will require coordination between the twq
houses. Thank you.

CHAIRMAN GRAYBILL: Mr. Holland,
would you stand and announce your presence SO
you can vote?

DELEGATE HOLLAND: Yes, will you
please mark me present, Mr. Chairman?

CHAIRMAN GRAYBILL: Very well. Is
there discussion of subsection 7?
Mr. Aasheim.

DELEGATE AASHEIM: Mr. Chairman,
on line 3 on page 46, after the word “rules”,
retain the period and delete the balance of the
paragraph. | move-1 so move. There are-or there
has been considerable said about the conference
committee and the unicameral proponents are very
concerned about this conference committe