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FOUNDERS' HERMENEUTIC

arguments from parliamentary history in cases decided in 1776,149 1778,150
1789,151 and 1794.152 Jurists thereby affirmed that subjective Parliamentary

in by way of amendment, but I think it did. It was first a temporary Act, for seven
years only. By stat. 13 Win. 3, c. 4, it was continued for eleven years; and in the year
1713 there was an application to the House of Commons to make it perpetual, but it
was rejected. An application was afterwards made to the House of Lords, who
passed the bill, and it went down to the House of Commons; but they would not give
it even a first reading. The whole history of the Act may be seen in a very incorrect
work, which never received the author's finishing hand: I mean Dr. Swift's Four
Last Years of Queen Anne; and it is observable that Dr. Swift commends the House
of Commons for the opposition they gave to the Act.

149 Savage v. Smith, (C.P. 1776) 2 Bl. W. 1102, 1102-03, 96 Eng. Rep. 650, 650

(referring to the Lords Journal to determine the enactment date of a statute).
150 See Gosling v. Lord Weymouth, (K.B. 1778) 2 Cowp. 844-45, 98 Eng. Rep. at

1393 (reporting the defendant's counsel's argument in part as follows: "Mr. Wood contra,
for the defendant ... entered into the history of the Act, and said, several amendments
were made by the Lords, and particularly that they struck out that part which related to
the alteration of the process as against them; and that, as the Act now stands, peers could
only be proceeded against during the times mentioned in the Act, in the same manner, as
out of time of privilege, before the Act"). The defendant lost on unrelated grounds.

151 In Rex v. Pasmore, (K.B. 1789) 3 T.R. 199, 230, 100 Eng. Rep. 531, 547, the
defendant's counsel argued:

[A]nd as far as legal history may be applied in the discovery of their ideas upon
the subject, it is notorious that that Act of Parliament was passed in consequence of
the decision in the cases of Banbury, and of other corporations just before that time,
and the obvious necessity of Parliamentary interference in respect of the political use
which was made of the law, as it was then acknowledged on all hands to be.

In his opinion, Justice Buller offered a fairly detailed rendition of legislative history:

And I am of opinion that, whenever a corporation is reduced to such a state as
to be incapable of acting or continuing itself, it is dissolved .... This point has been
very much discussed in Parliament as well as in Westminster-Hall. And great weight
is due to The Tiverton case; not so much on account of the opinions which were
given by the Crown lawyers as of the consequences of them... . Among Mr. J.
Clive's manuscripts, which are a collection of cases by several Judges, this case of
Tiverton is mentioned; and it says, "On the mayor's absenting himself, and no
election made on the charter day, it was the opinion of the Attorney and Solicitor
General (apparently expressed in Parliament -ed.], and seemed to be the general
opinion, that the corporation was dissolved. And accordingly upon application to the
King a new charter was granted. Note, a bill passed in Parliament this sessions to
prevent corporations from being dissolved by the mayor, &c. absenting themselves
on the day of election: and when this bill was read'in the House of Commons, Mr.
Jefferys and Mr. West upon the debate were of opinion that corporations could not
be dissolved by such an act of the mayor; and there were several lawyers of the same
opinion. Sed quere." So that there is no doubt from the beginning of the note, and
the quwre which is added to the latter part of it, what was considered as the best
opinion at that time.

Id. at 245-46, 100 Eng. Rep. at 555-56.
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intent played a legitimate role in statutory construction.

2. Why Modern Scholars Have Been Misled

Three factors have misled scholars into concluding that the English
courts excluded legislative history during the Founding Era. The first is
Justice Willes' concurrence in Millar v. Taylor.153 The second is the
assumption that the later English rule banning the use of legislative history
was in force during the Founding Era.' 54 The third is the belief that judges
did not resort to legislative history, and so it must have been legally
inadmissible.

155

As we have seen, however, Millar does not stand for the proposition that
legislative history is inadmissible; in fact, at least two-and arguably three-
justices in that case utilized it.156 The assumption that the recent 57 English
rule banning parliamentary history was in force during the Founding Era is
also incorrect, for that rule was not adopted until 1840,158 and even after that
date it was not invariably followed. 159 Its adoption may have been brought
on by an alteration in the style of parliamentary statutes: 160 Enactments

152 See, e.g., Earl of Lonsdale v. Littledale, (H.L. 1794) 5 Br. P.C. 519, 523, 2 Eng.
Rep. 836, 839 reporting this argument of counsel:

And what they considered as the most convincing proof that the peers did not
mean to give a jurisdiction, by original bill against them was, that the bill originally
sent up to the Lords by the Commons, at the parts above marked, had the words
"Peer of this realm, or lord of parliament;" and the lords struck out those words -

vide Journals of the House of Commons, vol. 13, 567.

153 Supra notes 137-43 and accompanying text.
154 Cf. Baade, Fake Antique, supra note 2, at 1525 (relying, after citing Millar, on

late nineteenth and twentieth century sources for support for the rule).
155E.g., Baade, Original Intent, supra note 2, at 1011-12 (arguing that since

legislative history was readily available, its non-use must have been due to a non-
recourse rule). See also Powell, Original Understanding, supra note 2, at 898.

156 See supra notes 135-40 and accompanying text.
157 The House of Lords weakened the non-recourse rule somewhat in Pepper v.

Hart, (H.L. 1991) 1 A.C. 593, 3 W.L.R. 1032.
158 Regina v. Capel, (Q.B. 1840) 12 AD&E 381, 411, 113 Eng. Rep. 857, 868 (Lord

Denman, C.J.) (adopting such as rule without citing previous authority).
159 South Eastern Ry. Co. v. Ry. Comm'rs and the Mayor and Corp. of Hastings,

(Ct. App. 1881) 50 L.J., Q.B. 201, 203 (Selbourne, L.C., noting the Court of Appeal's
failure to apply it in an 1878 case). See also Pepper v. Hart, (H.L. 1991) 1 A.C. 593, 630,
3 W.L.R. 1032 (noting that "even in the middle of the [nineteenth] century the rule was
not absolute").

160 Gwynne v. Burnell, (H.L. 1839-40) West. 342, 363, 9 Eng. Rep. 522, 529-30
(Coleridge, J.):
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before 1800 tended to be open-textured-much like the United States
Constitution-while during the nineteenth century they had come, in the
language of Chief Justice Marshall, to partake more "of the prolixity of a
legal code,"'161 where parliamentary intent was more likely to be expressed.
A contributing cause to the rule change may have been a fire that in 1834
destroyed almost all the records of the House of Commons except the official
journals; 162 future analyses of parliamentary history therefore would be
affected by the coincidence of which records happened to survive. Whatever
the reason for the rule change in 1840, it is a clear anachronism to project the
later evidentiary rule into the Founding Era.

Finally, we have seen that the assumption that contemporaneous English
courts did not cite legislative history is erroneous. 163 To be sure, such
citations were rare, but the reason was not judicial inadmissibility. The
causes lay elsewhere.

The first cause was that separation of powers in Britain was highly
imperfect. Judges often participated in parliamentary deliberations while the
Chancellor, and sometimes the Chief Justice, presided over the House of
Lords. 164 Judges construing a recent statute usually had no need to consult
formal legislative history, for they likely participated personally in its
adoption. If they had not so participated, then the small size of Britain's
ruling class made it likely they knew those who had. 165

I am not unmindful of the dicta to be found in our books, nor of decisions upon
old statutes, which seem to warrant a more free dealing with the written law; and
whenever acts of parliament shall again be framed with the generality and
conciseness with which the legislature spoke some centuries since, it may be fit to
consider the soundness of that principle of interpretation which they involve; but it
is enough to say, that it is wholly inapplicable to a modem [i.e., nineteenth century]
statute, in which the legislature is careful to express all it intends in so many
words ....

161 McCullough v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819) (Marshall, C.J.);

see also A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 12
(8th ed. 1915) (Liberty Fund reprint 1982) (noting, in a portion of the text published in
1885, the "cumbersomeness and prolixity" of nineteenth century English statutes).

162 BOND, supra note 2, at 4.
163 See supra Part IV.D.1.

164 See, e.g., [24 Geo. iii] HOUSE OF LORDs J. 26 (1783) (Chief Justice Mansfield
presiding over the House of Lords).

165 E.g., Ashe v. Abdy, (Ch. 1678) 3 Swans. 664, 36 Eng. Rep. 1014 (discussed at
notes 169-71 and accompanying text); Aumeye's Case, (C.P. 1305) Y.B. 33-35 Edw. 1
(Rolls Series) 83, summary also available at
http://www.bu.edu/law/faculty/scholarship/yearbooks/ (discussed in Raoul Berger,
Original Intent: The Rage of Hans Baade, 71 N.C. L. REv. 1151, 1157 (1993)) (quoting a
judge as telling counsel that the judges knew the statute better than he did, because they
made it).
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If the statute was older, legislative history might prove helpful if available,
but in fact it was often difficult to access. The House of Lords Journal did not
exist before 1510 nor the Commons Journal before 1547.166 During much of
the time before the American Founding, "there was no systematic way of
preserving [Parliamentary] papers,"'167 and many had disappeared, including
several volumes of the Lords Journal. 168 Even the surviving portion of the
Lords Journal was kept only in manuscript until 1767.169 Until 1717 it
remained entirely unindexed, and a general printed index was not authorized
until 1776.170 Assuming one could overcome such difficulties, one might
find the Lords Journal useful for researching judicial decisions 171 (although
not proper evidence of the validity of a judgment or statute after
enrollment), 172 but of little value for legislative deliberations. As a mere
minute book, the Journal's entries almost exclusively consisted of attendance
records, royal messages, and short notations on the introduction, readings,
and passages of bills. There was virtually no recording of floor debates. It
reduced lengthy discussions to snippets such as "It was moved 'To commit the
Bill.' Which being objected to; After long Debate, The Question was put thereupon?

166 BOND, supra note 2, at 3-4.
167 p. FORD & G. FORD, A GUIDE TO PARLIAMENTARY PAPERS 23 (1955). Included in

this category would have been procedure papers, committee debates and reports, returns,
bills, reports of royal commissions, and so forth. Id. at 2-20 (describing various kinds of
parliamentary papers).

168 BOND, supra note 2, at 28. The lost volumes dated from 1514 to 1598.

169 Id. at 31.
170 Id. at 32.
171 See, e.g., Re Earl Ferrers, (H.L. 1760) Fost. 139, 168 Eng. Rep. 69 (discussing

journal entries of Earl of Danby's case; Fost. at 139, 168 Eng. Rep. at 69, and Fost. at
146, 168 Eng. Rep. at 72).

172 Rex v. Countess Dowager of Arundel, (Ch. 1615) Hob. 109, 111, 80 Eng. Rep.

258, 260 (holding that enrollment and affixation of the Great Seal superseded any
evidence of statutory invalidity in the journal), followed by Rex and Regina v. Knollys,
(K.B. 1694) 2 Salk. 509, 511, 91 Eng. Rep. 434, 436 and 1 Raym. Ld. 10, 15, 91 Eng.
Rep. 904, 907, reported sub nom. King and Queen v. Knowles, 12 Mod. 55, 88 Eng. Rep.
1162.

Arundel, is easily misread. The Chancellor did not hold that the Parliamentary
Journals were useless once enrollment had occurred. He held that the validity of a
completed statute was determined by the Parliament roll, not the Journals. However,
"[t]he journal is of good use for the observation of the generalty and materiality of
proceedings and deliberations as to the three readings of any bill, the intercourses [sic]
between the two Houses, and the like." Hob. 111, 80 Eng. Rep. at 260. What is confusing
is that the court immediately added: "but when the Act is passed, the journal is expired."
But courts' and counsels' subsequent resort to the Parliamentary Journals shows that they
deemed the journals had expired only as evidence of statutory validity, not as to evidence
of statutory meaning.

1270 [Vol. 68:1239
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[sic] It was resolved in the Negative. ORDERED, That the said Bill be rejected."'173

Early editions of the Commons Journal were even terser: the first 82
years fit within a single volume.1 74 In 1666, the Commons closed its Journal
to all but Members.' 75 It was reproduced in printed form in 1742, but the
reproductions were for Members' eyes only.' 76 The Commons Journal was
opened to the public in 1762,177 but its content continued to be sparse.178

Other sources of legislative history usually were unavailable or
inadequate. For a time, official clerks took notes of Members' speeches, but
publication of such material was a serious breach of parliamentary
privilege. 179 In 1628, the Commons ordered a halt to this note-taking
entirely, and in 1714 the Lords did the same. 180 To be sure, with the rise of
freedom of the press in the late seventeenth century, reports of parliamentary
proceedings began to appear in newspapers and magazines. Both Houses
were outraged and moved to stop it. In 1693, the Lords issued a resolution
against publication of its debates, and apparently several violators were
punished.' 81 The Commons issued various condemnatory resolutions
between 1642 and 1738.'82 Distress in the latter House was understandable
because of the history of royal retaliation against Members whose arguments
displeased the Crown, but this concern long survived the actual danger. 183

More importantly, perhaps, English politicians, like politicians always, were
sensitive to the possibility of being "misrepresented." The 1738 unanimous

173 This sample comes from the entry for Dec. 18, 1783. [24 Geo. iii] Lords J. at 26

(1783). It is quite typical.
174 Copies of the Commons Journals from inception until 1699 are available at

British History Online, http://www.british-history.ac.uk/source.asp?gid=43.
175 BOND, supra note 2, at 206.
176 Id.

177 Id.

178 See, e.g., 37 H.C. JouR. 148-51 (proceedings of Feb.18, 1779); id. at 621-24

(proceedings of Feb. 24, 1780); id. at 839-41 (proceedings of May 5, 1780); 38 id. at
515-18 (proceedings of Jun. 14, 1781); id. at 911 (proceedings of Mar. 28, 1782).

179 BOND, supra note 2, at 36.
180 Id.
181 10 THE HISTORY AND PROCEEDINGS OF THE HOUSE OF COMMONS, Apr. 25, 1738,

at http://www.british-history.ac.uk/report.asp?compid=37804#s5 (quoting several
members of the Commons as pointing out that the House of Lords had punished printers
who had reproduced its proceedings). 1

182 BOND, supra note 2, at 36. See also 4 JOHN COMYtNs, A DIGEST OF THE LAWS OF

ENGLAND 347 (1762) (stating that "Debates in the House of Commons ought not be
divulged without the Order of the House").

183 See Reporter's Commentary to Benyon v. Evelyn, (C.P. 1664) Bridg, 0. 324,

124 Eng. Rep. 614 at Bridg. 0. App. 621, 124 Eng. Rep. 780 (outlining the relevant
history).
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resolution of the Commons declared:

That it is a high Indignity to, and a notorious Breach of the Privilege of
this House, for any News-Writer, in Letters or other Papers, (as Minutes, or
under any other Denomination) or for any Printer or Publisher, of any
printed News Paper of any Denomination, to presume to insert in the said
Letters or Papers, or to give therein any Account of the Debates, or other
Proceedings of this House, or any Committee thereof, as well during the
Recess, as the Sitting of Parliament; and that this House will proceed with
the utmost Severity against such Offenders. 184

Fortunately, the privilege of any one session of the Commons expired
with that session, so in theory such fulminations did not prevent permanent
publication of their proceedings.' 85 But even as late as 1740, privately-
collected records of Parliament consisted only of scattered, incomplete, and
scarce volumes that either focused on a single issue or covered a whole
session like a journal-with few speeches reported and those "greatly
abridged."'1 86 Some volumes were published long after the proceedings they
reported. 187

During the early 1740s, two printers issued multi-volume collections of
parliamentary debates. 188 These were brave attempts, but did not display the
sort of quality necessary to inspire judicial confidence. The material they
collected was limited by the flawed nature of the sources. 189 Parliamentary

184 10 THE HISTORY AND PROCEEDINGS OF THE HOUSE OF COMMONS, Apr. 25, 1738,

at http://www.british-history.ac.uk/report.asp?compid=37804#s5.
18 5 See generally WORRALL, supra note 2, at 121-22 (listing volumes covering

parliamentary proceedings available in 1788).
186 1 TORBUCK, supra note 2, at i-ii. See also WORRALL, supra note 2, at 121-22

(listing volumes covering Parliamentary proceedings available in 1788).
187 Anchitell Grey's Debates covered the period October 1667 until April 1671, but

these volumes were not published until 1769. See ANCHITELL GREY, GREY'S DEBATES OF
THE HOUSE OF COMMONS (1769), available at British History Online, http://www.british-
history.ac.uk/source.asp?pubid=260. But see WORRALL, supra note 2, at 121 (listing
Grey's work as covering 1667 to 1694, and being published in 1763; the discrepancy
does not, of course, alter the statement in the text). THE JOURNALS OF ALL THE
PARLIAMENTS DURING THE REIGN OF QUEEN ELIZABETH (Simons d'Ewes ed., 1682),
available at http://www.british-history.ac.uk/source.asp?pubid=313, ended coverage in
1601 but was not published until 1682. HISTORICAL COLLECTIONS: OR, AN EXACT
ACCOUNT OF THE PROCEEDINGS OF THE FOUR LAST PARLIAMENTS OF Q. ELIZABETH
(Heywood Townshend ed., 1680) available at http://www.british-history.ac.uk/
source.asp?pubid=314, was not published until 1680, although Elizabeth died in 1603.

188 CHANDLER, supra note 2; TORBUCK, supra note 2.
189 BOND, supra note 2, at 37 (noting that in one standard source, only 40 hours of

debate in both houses was recorded for all of 1770). The debaters were sometimes not
even named. See, e.g., 2 CHANDLER, supra note 2, at 465-67 (reporting only short
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reporting retained a reputation for being unreliable and often fictitious) 90

In 1768 systematic reporting of parliamentary debates finally began, and
three years later all controls on reporting ceased.' 9 1 This change may have
encouraged the modest increase in forensic citation during the 1770s and
1780s. 192 Certainly, one can see the consequences in the length of the
reports: The collections issued in the 1740s had covered the eighty years in
twenty-one volumes; by contrast, the Parliamentary Register was able to
devote twenty-two volumes to the period 1780-1787.193 By the time of the
Founding, however, a solution to the problem had not yet arrived. Not until
1803 did professional newspaper reporters win the privilege of sitting in a
special location in the Commons' galleries, and not until 1831 did they have
a place in the Lords' galleries.' 94 One need not posit a "no recourse" rule' 95

to explain why eighteenth century jurists rarely resorted to a statute's history
in Parliament.

E. The Use of the "Rules of Construction"

As is true today, eighteenth century courts frequently employed "rules"
(actually, guidelines) of construction in their search for intent. Some modem
commentators argue that the use of rules of construction supports the
conclusion that the courts were seeking only objective intent.196 It is true that
one virtue of rules of construction is that they help erect a good substitute for
subjective intent when subjective intent is not recoverable. But another virtue
is that they help deduce subjective intent when it is recoverable.' 97

Naturally, courts interpreting a statute began with the words of the
statute. 198 Many issues of statutory construction were resolved from the

statements by respective debaters, identified by the letters "A" through "K").
190 BOND, supra note 2, at 36-37. See also Atcheson v. Everitt, (K.B. 1775) 1 Cowp.

382, 390-91, 98 Eng. Rep. 1142, 1147 (Mansfield, C.J.) (cautioning about possible
unreliability of a report of parliamentary proceedings).

191 BOND, supra note 2, at 36.
192 See supra notes 142-52 and accompanying text.
193 WORRALL, supra note 2, at 121.
194 See BOND, supra note 2, at 36.
195 Baade, Original Intent, supra note 2, at 1011-12 (arguing that since legislative

history was readily available, its non-use must have been due to a "no recourse" rule).
196 E.g., Hans W. Baade, The Casus Omissus: A Pre-History of Statutory Analogy,

20 SYRACUSE J. INT'L L. & COM. 45, 78 (1994) (arguing that because only three of the
legal maxims collected by Plowden specifically referenced intent of the makers, most
maxims were serving other purposes).

19 7 ROBERT G. NATELSON, MODERN LAW OF DEEDS TO REAL PROPERTY 90-91, 181-

82 (1992) (describing role of rules of construction).
198 Edrich's Case, (C.P. 1603) 5 Co. Rep. 118a, 118b, 77 Eng. Rep. 238, 239
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words alone, just as many constitutional questions can be answered from the
words of the Constitution (e.g., if a Vice President dies, how is a successor
chosen?). 199 But resorting first to the words is fully consistent with a search
for subjective intent.200

When multiple readings were possible, an applicable rule of construction
was that courts should adopt the reading that reconciled all parts of the
statute. 20 1 This rule, like other textual guidelines, was seen as most likely
consistent with the intent of the makers.202  Similarly, cases and
commentators admonished lawyers to read a statute's preamble, because it
was a "[k]ey to open the Mind of the Makers. '' 203 And a proviso inconsistent

(holding that the words of a statute are followed "when the meaning of the makers doth
not appear to the contrary, and when no inconvenience will thereupon follow").

19 9 See U.S. CONST. amend. XXV, § 2 (providing for presidential nomination of a

new Vice President, followed by confirmation by both houses of Congress).
200 Kay, supra note 2, at 234-35 ("The best evidence of the enactors' intent is the

language they used."); cf Lofgren, supra note 2, at 80 (stating of the Constitution's
drafters that "a desire for clarity in language is not antithetical to recognition that future
interpreters might resort to subjective or historical intent to clarify any remaining
obscurities").

201 1 WILLIAM BLACKSTONE, COMMENTARIES *89 ("One part of a statute must be so
construed by another, that the whole may (if possible) stand: ut res magis valeat, quam
pereat."); Lincoln College's Case, (C.P. 1595) 3 Co. Rep. 58b, 59b, 76 Eng. Rep. 764,
767 ("[T]he office of a good expositor of an Act of Parliament is to make construction on
all the parts together, and not of one part only by itself; nemo enim aliquam partem recte
intelligere possit, antequam totum iterum atque iterum perlegerit ..." The maxim
means "for no one could understand correctly some part before he shall have read
through the entire thing again and again.").

See also Stowel v. Lord Zouch, (C.P. 1569) 1 P1. Com. 353, 365, 75 Eng. Rep. 536,
554 ("[W]hen one branch in an Act is obscure, it is usual for those who expound the Act
to examine the other branches: for we may often find out the sense of a clause by the
words or intent of another clause. And so here the intent of the Legislature in this
point... may be well perceived by other branches.").

202 Rex v. Bishop of London and Lancaster, (K.B. 1693) 1 Shower. K.B. 441, 491,

89 Eng. Rep. 688, 713 (Eyre, J.) ("And constructions of statutes are to be made of the
whole Acts, according to the intent of the makers, and so sometimes are to be expounded
against the letter, to preserve the intent .. ") (Eyre, J.); 19 VINER, supra note 2, at 526
("It is the most natural and genuine Exposition of a Statute to construe one Part of the
Statute by another Part of the same Statute, for that best expresses the Meaning of the
Makers ...."); 1 COKE, INSTrrUTES, supra note 2, at 381a ("First, that it is the most
naturall [sic] and genuine exposition of a statute to construe one part of the statute by
another part of the same statute, for that best expresseth the meaning of the makers.").

203 4 BACON, supra note 2, at 645 ("It is in the general true, that the Preamble of a

Statute is a Key to open the Mind of the Makers, as to the Mischiefs which are intended
to be remedied by the Statute."); HATrON, supra note 2, at 53 (reporting: "and Justice
Dyer saith, that the Preface is the Key to open the intent of the Makers of Acts of
Parliament; and Civilians say, that Cessante statuti prooemio cessat ipsum statutum" [If
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with earlier statutory language controlled because "it speaks the last intention
of the makers .... " 204

Other rules of statutory construction assisted the search for the makers'
intent. Constructions by those learned in the law generally were more
persuasive than lay constructions, because those learned in the law could
"approach nearest to... [the] minds" of the makers. 20 5 This rule of
construction, like all the others, would yield on the showing of a contrary
intent.206 When a statute was unclear as to whether it altered the common
law, the statute should be construed not to do so, because the King-in-
Parliament (guided by experienced lawyers, such as the attorney general and
solicitor general) was presumed to know the common law: "Legislators are
presumed to speak the language of the law. They certainly who make laws,
must know what the legal import of words is .... "207 So if legislators wanted

the statute's preamble ceases to be applicable, the statute itself ceases]).
See also 1 COKE, INSTITUTES, supra note 2, at 79a ("[T]he rehearsall or preamble of

the statute is a good meane to fmde out the meaning of the statute, and as it were a key to
open the understanding thereof [sic]."); Stevens v. Duckworth, (Exch. 1664) Hardr. 338,
345, 145 Eng. Rep. 486, 489 (reporting counsel as arguing that "the preamble, which
introduceth the sense and meaning of the statute, expresseth the mischief that was before,
and which was intended to be redressed; and the case in question is not within the
mischief.").

204 Attorney-General v. Waterworks Company of Chelsea, (Exch. 1731) Fitzg. 195,
195, 94 Eng. Rep. 716, 716.

205 c 1 P1. Com. 77, 75 Eng. Rep. 123:

For words, which are no other than the verberation of the air, do not constitute
the statute, but are only the image of it, and the life of the statute rests in the minds
of the expositors of the words, that is, the makers of the statutes. And if they are
dispersed, so that their minds cannot be known, then those who may approach
nearest to their minds shall construe the words, and these are the sages of the law
whose talents are exercised in the study of such matters [argument of king's
sergeant, apparently in an advisory capacity].

Id. at 82, 75 Eng. Rep. at 130.
See also HATTON, supra note 2, at 29-30 (stating that the sages of the law are

experts in interpretation); 2 COKE, INSTITUTES, supra note 2, at 181 ("Now this that hath
been said doth agree with our books, and therefore it is benedicta expositio, when our
ancient authors, and our yeare books, together with constant experience doe agree
[sic] ....").

206 See, e.g., Hore v. Gates, (K.B. 1734) 2 Barn. K.B. 381, 381-82, 94 Eng. Rep.
567, 567 (reporting two justices as favoring one side because the "lawmakers they said
must be supposed to have understood the law and the course of the Court, which is part of
it; and therefore they doubted whether the Legislature intended that the plaintiff should
be barred of his cause of action" while two others "were of a contrary opinion, and
thought that the intent of the Legislature must be to require the plaintiff to put in his
demand within the six years, and not to allow him to do it in the vacation after").

207 Roper v. Radcliffe, (H.L. 1714) 10 Mod. 230, 234, 88 Eng. Rep. 706, 708; rev'd
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to change the law-rather than merely re-state it, as they sometimes did 2°8-
good practice was to so specify.20 9 The latter canon was applied particularly
to penal statutes, which, unlike civil statutes, generally were not extended by
equity to comply with some larger legislative purpose.210 Yet the words of
penal statutes still were "construed beneficially according to the Intent of the
Legislators."211 Further, if the evidence of legislative intent was strong
enough, judges sometimes extended even penal enactments beyond the
apparent sense of their words.212 When legislative intent showed that the

on other grounds (H.L. 1714) 5 Bro. P.C. 260, 2 Eng. Rep. 731.

208 On the two kinds of Parliamentary statutes, see 1 WILLIAM BLACKSTONE,

COMMENTARIES *86:

Statutes also are either declaratory of the common law, or remedial of some defects
therein. Declaratory, where the old custom of the kingdom is almost fallen into
disuse, or become disputable; in which case the parliament has thought proper, in
perpetuum rei testimonium, and for avoiding all doubts and difficulties, to declare
what the common law is and ever hath been .... Remedial statutes are those which
are made to supply such defects, and abridge such superfluities, in the common law,
as arise either from the general imperfection of all human laws, from change of time
and circumstances, from the mistakes and unadvised determinations of unlearned (or
even learned) judges, or from any other cause whatsoever.

See also 2 COKE, INSTITUTES, supra note 2, at 307 ("To know what the common law
was before the making of any statute (whereby it may be known whether the act be
introductory of a new law, or affirmatory of the old) is the very lock and key to set open
the windowes [sic] of the statute .... ); 4 BACON, supra note 2, at 647 (repeating similar
language and citing Plowden, Coke's Institutes, Coke's Reports, and Hobart).

209 Arthur v. Bokenham, (C.P. 1708) 11 Mod. 148, 88 Eng. Rep. 957:

The general rule in exposition of all Acts of Parliament is this, that in all
doubtful matters, and where the expression is in general terms, they are to receive
such a construction as may be agreeable to the rules of common law, in cases of that
nature; for statutes are not presumed to make any alteration in the common law,
further or otherwise than the Act does expressly declare; therefore in all general
matters the law presumes the Act did not intend to make any alteration; for if the
Parliament had had that design, they would have expressed it in the Act.

Id. at 150, 88 Eng. Rep. at 958.
Cf Murray v. Eyton, (C.P. 1680) Raym. Sir T., 338, 355, 83 Eng. Rep. 176, 184-85

("[W]here the drift and sole intent of an Act of Parliament is most plainly discerned,"
then contrary rules of law must yield); Thomby v. Fleetwood, (C.P. 1711) 1 Com. 207,
216, 92 Eng. Rep. 1036, 1041 (reporting similar principle by King's sergeant).

210 WOOD, supra note 2, at 541. See also Rutgers v. Waddington (N.Y.C. Mayor's
Ct. 1784), in 1 THE LAW PRACTICE OF ALEXANDER HAMILTON 396 (Julius Goebel ed.,
1964) (citing maxim).

211 WOOD, supra note 2, at 541; 2 LILLY, supra note 2, at 649 (stating that penal

statutes "shall not be extended by Equity: But the Words may be construed beneficially,
according to the Intent of the Makers").

212 Eyston v. Studd, (C.P. 1574) 2 Pl. Com. 459, 468, 75 Eng. Rep. 688, 699
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enactment was designed as a remedial one, that intent overrode normal
deference to the common law.2 13

As one of the "makers" of statutes,2 14 the King or Queen's intentions had
to be considered. Hence, in absence of language to the contrary, the rule was
that laws were not construed so as to weaken royal prerogatives because, in
the normal course of events, the sovereign would want to protect those
prerogatives. 215 Also, usually serving legislative intent was the rule that
statutory words were interpreted in their common law sense, 216 or in the

("[E]quity knows no difference between penal laws and others, for the intent, (which is
the only thing regarded by equity... ) ought to be followed and taken for law, as well in
penal laws as in others."); Partridge v. Strange, (C.P. 1553) 1 P1. Corn. 77, 82, 75 Eng.
Rep. 123, 131 (reporting advisory argument of king's sergeant that, "upon like reason a
penal statute shall be extended by equity, if the intent of the makers of it may be so
perceived"); Reniger v. Fogossa, (Exch. 1550) 1 P1. Com. 1, 10, 75 Eng. Rep. 1, 15
(reporting similar argument of counsel).

213 E.g., Wimbish v. Tailbois, (C.P. 1550) 1 P1. Com. 38, 53, 75 Eng. Rep. 63, 85
(construing statute liberally so it be not "in vain, for it would [otherwise] provide only for
that which was provided for before"); James v. Tutney, (K.B. 1639) Cro. Car. 532, 533,
79 Eng. Rep. 1061, 1061-62 (Croke, J.) (construing a statute liberally to effectuate its
intent); New River Company v. Graves, (Ch. 1701) 2 Vern. 431, 432, 23 Eng. Rep. 877,
877 (interpreting a statute "in a liberal sense" to effectuate "the intent of the act"). Cf
Bedell v. Constable, (C.P. 1664) Vaugh. 177, 179, 124 Eng. Rep. 1026, 1027 ("When an
Act of Parliament alters the common law, the meaning shall not be strained beyond the
words, except in cases of publick utility, when the end of the Act appears to be larger
than the enacting words.") (emphasis added); 4 BACON, supra note 2, at 650 ("It is the
Duty of Judges to put such Construction upon a Statute, as may redress the Mischief;
guard against all subtle Inventions and Evasions for the Continuance of the Mischief pro
privato Commodo; and give Life and Strength to the Remedy pro bono publico,
according to the true Intent of the Makers of the Law.").

2 14 See supra note 54 and accompanying text.
215 Willion v. Berkley, (C.P. 1562) 1 P1. Com. 223, 75 Eng. Rep. 339:

And because it is not an Act without the King's assent, it is to be intended that
when the King gives his assent, he does not mean to prejudice himself or to bar
himself of his liberty and privilege, but he assents that it shall be a law among his
subjects. And so inasmuch as the Act is made by the subjects, who, it is to be
presumed, would not restrain the King, and also by the King himself, who cannot be
presumed to mean to restrain himself, the expositors of Acts heretofore have well
collected from the intent of them, that the King should be exempted out of the
general words of restraint, unless he is expressly named and restrained.
Id. at 239-40, 75 Eng. Rep. at 366.

216 19 VINER, supra note 2, at 513 ("When an act of parliament makes use of a

known term in the law generally, it shall receive the same sense that the common law
takes it in, and no other."); 2 LILLY, supra note 2, at 648 ("In the Construction of
Statutes, the Reason of the Common Law gives great Light .. "); Levinz v. Will, 1 U.S.
(1 Dall.) 430, 434 (Pa. 1789) ("Where, indeed, the expressions in an act of assembly are
in general terms, they are to receive a construction that may be agreeable to the rules of
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sense in which they were normally used,217 or in accordance with custom. 2 18

But if greater evidence of intent was to the contrary, then intent prevailed. 219

Professor Hans Baade has suggested that the maxims "optimus interpres
legum consuetudo"220 and "contemporanea expositio est fortissima in
lege"221 embodied rules diverging from the search for intent. The reason for
his conclusion becomes clear when he says that the two "seem at war with
each other."222 He apparently read the maxims to mean, respectively, "the
best [optimus] interpreter of laws is custom" and "contemporaneous
exposition is strongest [fortissima] in law." How can two different methods
each be strongest or best? How can intent be all-important if either custom or
contemporaneous exposition is?

The answers to both questions lie in the fact that in Latin, adjectival

common law, in cases of a similar nature."); Fermor's Case, (Ch. 1602) 3 Co. Rep. 77a,
77b-78a, 76 Eng. Rep. 800, 803 ("[l]f any doubt be conceived on the words or meaning
of an Act of Parliament, it is good to construe it according to the reason of the common
law .. "); Milbom's Case, (C.P. 1587) 7 Co. Rep. 6b, 6b, 77 Eng. Rep. 420, 420 ("And
as it hath elsewhere been often said, it is a good exposition of a statute to expound it
according to the reason of the common law."); Stowel v. Lord Zouch, (C.P. 1569) 1 P1.
Com. 353, 363, 75 Eng. Rep. 536, 551 ("And the way to apprehend the sense is to
consider the common law, which is the ancient of every positive law. .. ").

217 Sheppard v. Gosnold, (C.P. 1672) Vaugh. 159, 169, 124 Eng. Rep. 1018, 1023
("Where the penning of a statute is dubious, long usage is a just medium to expound it
by; for jus & norma loquendi [the law is the normal way of speaking] is govem'd by
usage. And the meaning of things spoken or written must be, as it hath constantly been
receiv'd to be by common acceptation."). See also 2 LILLY, supra note 2, at 649 (stating
that "long Usage is a just Medium to expound [a statute] by").

218 Molyn's Case, (Exch. 1598) 6 Co. Rep. 5b, 6a, 77 Eng. Rep. 261, 261

("consuetudo est optima interpres legum"); 4 BACON, supra note 2, at 653 ("If a Statute
be penned in dubious Terms, Usage is a just Rule to construe it by; for Jus et norma
loquendi [the law is the normal way of speaking] is governed by Usage, and the Meaning
of Words spoken or written ought to be allowed to be as it has constantly been taken to
be .... ").

219 Sheppard, Vaugh. at 170, 124 Eng. Rep. at 1023 ("But if usage hath been against

the obvious meaning of an Act of Parliament, by the vulgar and common acceptation of
the words, then it is rather an oppression of those concern'd, than an exposition of the
Act, especially as the usage may be circumstanc'd."); 4 BACON, supra note 2, at 653
("But if the Usage have been, to construe the Words of a Statute contrary to their obvious
Meaning, such Usage is not to be regarded .... ").

220 The maxim appears as "consuetudo est optima interpres legum," [custom is the
[optima] interpreter of the law], in Molyn's Case, 6 Co. Rep. at 6a, 77 Eng. Rep. at 261.
See also 2 COKE, INSTITUTES, supra note 2, at 18.

221 See 2 COKE, INSTITUTES, supra note 2, at 136 ("And this exposition agreeth with
Britton, who wrote soon after this statute, (& contemporanea expositio estfortissima in
lege) .... "); see also id. at 11; WOOD, supra note 2, at 8 ("Contemporanea Expositio in
Lege est Fortissima.").

222 Baade, Fake Antique, supra note 2, at 1536-37.
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superlatives need not be translated as English superlatives. They can, and
very often do, simply mean "very [adjective]." Here, the maxims are better
translated as "a very good interpreter of laws is custom" and
"contemporaneous exposition is very strong in law. '223 That is why a court
considering the maxim regarding custom could say that, "While custom is of
great authority, it never, however, prejudices the truth. '224 Similarly, both
Lord Coke and Thomas Wood paraphrased the same maxim as saying merely
that custom or usage is a good interpreter of law.225 Obviously, custom and
contemporaneous exposition could not both be the best way of interpreting a
statute, but they could both have been very good ways.

They were both good ways precisely because they pointed to the intent of
the makers. We have seen that custom and usage could be employed to shed
light on intent.226 Contemporaneous exposition was persuasive because, in
the words of eighteenth century digester Matthew Bacon, people who lived
near the time the statute was passed "were best able to judge of the Intention
of the Makers. '227

As should seem obvious by now, when courts sought "intent" they
sought the original intent at the time the statute was adopted.228 That is why
usage under the statute that began contemporaneously with its enactment was

223 1 previously have commented on the centrality of Latin to constitutional

interpretation. See Natelson, General Welfare, supra note 2, at 15 & n.72 (2003). That
language is even more necessary to interpretation of pre-1791 case reports and treatises,
which were heavily laden with Latin. Without a knowledge of that tongue, the reader has
no access to significant portions of the cases or to many important legal maxims.

224 Molyn's Case, (Exch. 1598) 6 Co. Rep. 5b, 6b, 77 Eng. Rep. 261, 262 ("Quod

licet consuetudo est magnae authoritatis nunquam tamen praejudicat veritati.").
225 See 1 COKE, INSTrrUTEs, supra note 2, at 81 b (emphasis added); WOOD, supra

note 2, at 9.
226 Supra notes 99-106 and accompanying text.
227 4 BACON, supra note 2, at 648 ("Great Regard ought in construing a Statute to be

paid to the Construction which the Sages of Law, who lived about the Time or soon after
it was made, put upon it; because they were best able to judge of the Intention of the
Makers.").

228 Rex v. Bishop of London, (K.B. 1694) 1 Shower. K.B. 493, 495, 89 Eng. Rep.
714, 715 (applying Coke's admonition that "in any construction of Acts of Parliament,
the original intent and meaning of the makers of the law is to be observed"); Magdalen
College Case, (K.B. 1615) 11 Co. Rep. 66b, 73b, 77 Eng. Rep. 1235, 1245 ("[IUn Acts of
Parliament which are to be construed according to the intent and meaning of the makers
of them, the original intent and meaning is to be observed .. "). Cf. Abbot of Strata
Mercella's Case, (K.B. 1591) 9 Co. Rep. 24a, 28a, 77 Eng. Rep. 765, 772 ("And when
such ancient grant is general, obscure, or ambiguous, it shall not be now interpreted as a
charter made at this day, but it shall be construed as the law was taken at the time when
such ancient charter was made, and according to the ancient allowance on record.").
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persuasive.229 Later views of the statute's intent, even by the same makers,
were of no moment unless Parliament adopted an explanatory statute. 230 A
commonly-cited model of statutory interpretation shows further how the
search for the subjective intent of the makers dominated statutory
interpretation. The model prescribed three231 or four2 32 steps to be taken in
construing a statute. According to the formulation in Thomas Wood's
Institute, the first step was to determine "What the Common Law was before
the making of the Statute." 233 Although this step did not necessarily
reference the subjective intent of the makers, it was certainly consistent with,
and probative of, that intent. The second step was to ask, "What was the

229 Walton v. Willis, 1 U.S. (1 Dall.) 351, 353 (Pa. 1788) ("[T]he reason of the law,

and the usage ever since the passing those acts of assembly (as we have been informed)
will warrant a more extensive and beneficial interpretation of them.").

2 30 HATTON, supra note 2, at 29-30:

[A] great part of them, are by election, namely all of the Lower House, and then
by the law Civil, the Assembly of Parliament being ended, Functi sunt officio [They
are finished in their duty], and their Authority is returned to the Electors so clearly,
that if they were altogether assembled again for interpretation by a voluntary
meeting, Eorum non esset interpretari [It would not be for them to interpret]. For the
Sages of the Law whose wits are exercised in such matters, have the interpretation in
their hands, and their Authority no man taketh in hand to control ....

See also Partridge v. Strange, (C.P. 1553) 1 P1. Com. 77, 82, 75 Eng. Rep. 123, 130
(stating that the intent cannot be gathered from dispersed legislators). On construction of
explanatory statutes, see supra notes 70-72 and accompanying text.

231 See 1 WILLIAM BLACKSTONE, COMMENTARIEs *87 ("There are three points to be
considered in the construction of all remedial statutes; the old law, the mischief, and the
remedy .... ).

232 Heydon's Case, (Exch. 1584) 3 Co. Rep. 7a, 76 Eng. Rep. 637:

And it was resolved by them [the justices], that for the sure and true
interpretation of all statutes in general (be they penal or beneficial, restrictive or
enlarging of the common law,) four things are to be discerned and considered:-

1st. What was the common law before the making of the Act.
2nd. What was the mischief and defect for which the common law did not

provide.
3rd. What remedy the Parliament hath resolved and appointed to cure the

disease of the commonwealth.
And, 4th. The true reason of the remedy; and then the office of all the Judges is

always to make such construction as shall suppress the mischief, and advance the
remedy, and to suppress subtle inventions and evasions for continuance of the
mischief, and pro privato commodo, and to add force and life to the cure and
remedy, according to the true intent of the makers of the Act, pro bono publico.

Heydon's Case, (Exch. 1584) 3 Co. Rep. 7a, 7b, 76 Eng. Rep. 637, 638. Accord 19
VINER, supra note 2, at 526; 2 LILLY, supra note 2, at 646.

233 WOOD, supra note 2, at 9.

1280 [Vol. 68:1239

HeinOnline  -- 68 Ohio St. L.J. 1280 2007



FOUNDERS' HER MENEUTIC

Mischief or Defect not provided for by the Common Law."'2 34 An Exchequer
decision tells us that this is an inquiry into "what it was that the Parliament
intended to redress. '235 The third step was to inquire, "What Remedy the
Statute has appointed to Cure the Mischief or Defect. '236 Presumably this
could be answered from the face of the statute alone. Finally, the interpreter
was to ask "The true reason of the remedy"--"to add force and life to the
cure and remedy, according to the true intent of the makers of the Act, pro
bono publico."237

F. How the Courts Proceeded in Equitable Construction Cases

"Equitable construction" 238 or construction according to the "Law of
Reason" 239 were names given to a method of interpreting statutes whose
language diverged from the legislative intent. The method was followed by
courts of law as well as courts of equity.2 40

The legislature's underlying intent, even when not expressed, was
deemed part of the statute. As Chancellor Hatton wrote, "[S]uch cases are
taken for understood, and what is understood is not out of the Law. '241 Lord
Kames (Henry Home) added that if the "will of the legislature is not justly
expressed in the statute," 242 the court's task was to apply the statute in

234 Id.

235 Stradling v. Morgan, (Exch. 1561) 1 Pl. Com. 199, 203, 75 Eng. Rep. 305, 311.
236 WOOD, supra note 2, at 9.
237 Heydon's Case, 3 Co. Rep. at 7b, 76 Eng. Rep. at 638. See also Magdalen

College Case (K.B. 1615) 11 Co. Rep. 66b, 73b, 77 Eng. Rep. 1235, 1246 (setting forth
similar wording).

238See, e.g., Fulmerston v. Steward, (K.B. 1555) 1 P1. Com.101, 109-10, 75 Eng.
Rep. 160, 171-72 (discussing practice of expanding or diminishing the coverage of
statutes on equitable grounds); Kerlin's Lessee v. Bull, I U.S. (1 Dall.) 175, 178 (Pa.
1786) ("Where the intention of the legislature or the law is doubtful, and not clear, the

judges ought to interpret the law to be, what is most consonant to equity, and least
inconvenient.").

239 HATTON, supra note 2, at 3 1.
2 40 The Earl of Oxford's Case, (Ch. 1615) 1 Ch. Rep. 1, 12, 21 Eng. Rep. 485, 488

(stating that courts of law as well as equity engage in equitable construction); Simon v.
Metivier, (K.B. 1766) 1 BI. W. 599, 600, 96 Eng. Rep. 347, 347 (Mansfield, C.J.) (stating
that process is the same both at law and in equity).

241 HATTON, supra note 2, at 3 1.
242 1 KAMES, supra note 2, at 362. See also id. at 339:

And yet the words of a statute correspond not always to the will of the
legislature; nor are always the things enacted proper means to answer the end in
view; falling sometimes short of the end, and sometimes going beyond it. Hence to
make statutes effectual, there is the same necessity for the interposition of a court of
equity, that there is with respect to deeds and covenants.
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