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tribalism from within. Traditionalists, those Indians who op-
posed the BIA and its civilizing programs, were said to represent
the full-blood reservation political contingent. They were at odds
with the modernists, those Indians who sought to shape the
BIA'’s civilizing programs to their benefit, who were said to re-
present the half-blood reservation political contingent.

Allotment sought to explode tribalism from the inside by map-
ping new economic and social incentives onto intra-tribal rela-
tions. It encouraged those more astute, better educated Indians
to assert their individual interests at the expense of their less
well-endowed tribesmen. It sought to recruit the newly created
allottees as agents of social change who would transform tribal-
ism from within.”®

It also introduced exotic agents of social change into tribalism.
It encouraged non-Indian farmers and ranchers to undermine
traditional tribal land uses by seizing the opportunity to lease In-
dian lands from the BIA at cut-rate prices. By inter-marrying
with tribal women and cooperating with the BIA in managing
fractious tribal members, these non-Indians became the most
conservative force in opposing future efforts at tribal self-deter-
mination.”” Allotment also created a new class of landless Indi-
ans by later allowing disabled or incompetent tribal members to
sell or lease their allotments to non-Indians so as to realize a sub-
sistence income.”® The 1906 Burke Act enlarged this landless In-

76 McLaughlin graphically describes the rise of a new “ranching class,” born of
allotment and related federal policies, on the Fort Berthold Reservation:

[T]he government “patronage system” rewarded this incipient private sec-
tor through the provision of unsecured reimbursable loans and by utilizing
proceeds from tribal land sales for the establishment of demonstration
farms and for the purchase of high-grade livestock. Such practices were
frequently protested by older traditional leaders, who regarded such use of
tribal funds as inequitable and whose formal influence and ability to redis-
tribute goods were undermined by the emergent agrarian entrepreneurs.
Initially, ranchers organized economic labor and galvanized support within
indigenous social institutions such as kinship groups, using their skills and
relative wealth to become prominent leaders. Under pressure to assimilate
and increasingly invested in market exchange, by the 1920s and 1930s agra-
rian entrepreneurs had begun to disengage partially from such social and
moral networks and associated responsibilities. As the child of a successful
Fort Berthold rancher recalled, “My father wasn’t much of a ‘pow-wower’;
he regarded dances and give-aways as a waste of time and money.”
Id. at 107-08.
77 1d.
78 Some of the successful Indian ranchers on Fort Berthold exploited the Burke
Act to avoid BIA regulation of their grazing practices according to McLaughlin.
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Tribes as Rich Nations 915

dian class by issuing so-called “forced fee patents” to those
Indians who were deemed by a federal commission competent to
manage their own affairs.’” Ironically, it was the better-edu-
cated, half-blood or less tribal members who received these
forced fee patents from the federal competency commissions.
Once freed of trust status, those lands became taxable and most
of those lands were lost to Indian ownership for failure to pay
county or state property taxes.®

Despite the federal government’s formal repudiation of Indian
allotment in 1934, the damage had already been done.®! Allot-
ment, along with other introduced federal laws designed to dis-
rupt tribalism in the late nineteenth-century such as the Indian
Major Crimes Act of 1886,% was intended to resymbolize a new
Indian ideal: the white man’s Indian.®® Thus, the very idea of
“Indianness” became a contested meaning that embodied the le-
gal and administrative needs of the federal government, rather
than the cultural survival requirements of the Indian peoples.®*
By seeking to take jurisdiction not only over the Indians’ lands
but over their personal conduct as well, the federal government

They converted their trust-patent lands to fee-patent status and led the agency su-
perintendent to charge that at least forty “of the more intelligent and thrifty Indi-
ans” were avoiding the reservation-wide cattle round-ups and working their stock
without agency supervision. Id. at 108.

79 Congress established so-called “competency commissions” to assess whether
one-half blood or less Indian allottees were sufficiently assimilated to be required to
accept a “forced fee-patent.” See 25 U.S.C. § 349 (2001). Thousands of such patents
were issued to Indians, and many lost their allotted lands for non-payment of county
or state property taxes. GETCHES ET AL., supra note 11, at 174.

80 Id.

81 Section one of the Indian Reorganization Act states: “No land of any Indian
reservation . . . shall be allotted in severalty to any Indian.” 25 U.S.C. § 461 (2001).

8223 Stat. 385 (1885).

83 Army Captain Richard Henry Pratt, a key architect of federal Indian education
in the 1880s, advocated the “killing of the Indian, so as to save the man inside.”
Davip H. DeJoNnG, ProMises OF THE PasT: A HisTory ofF INpDIAN EDUCATION IN
THE UNITED STATES 116 (1993).

Mr. Thomas Morgan, Indian Commissioner from 1889 to 1893, was also convinced
that compulsory federal schooling would “turn the American Indian into the Indian
American.” Clyde Ellis, ‘A Remedy for Barbarism’: Indian Schools, The Civilizing
Program and the Kiowa-Comanche-Apache Reservation, 1871-1915, 18 AMER. IN-
pIaN CULTURE & REs. J. 85 (1994).

84 Democracy was defined as a “caste system” organized by European concep-
tions of race in late nineteenth-century America. Those Americans with virtually
any degree of African or Asian ancestry were defined by local law as “colored” and
subjected to various legal disabilities due to their status. Not surprisingly, the fed-
eral government likewise began to “grade” Indian peoples according to their degree
of Indian blood. JENNINGS, supra note 5, at 309.
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916 OREGON LAW REVIEW [Vol. 79, 2000]

sought to end tribalism forever. But allotment did not succeed in
destroying tribalism. It merely shifted the focus of the contest
from the external world to the internal life-worlds of the Indian
peoples. In that forum, any federal policy will always be doomed
to defeat.®

5. Rebirth

Killing the tribe proved difficult, despite the federal govern-
ment’s best efforts. The Indian peoples themselves survived the
Indian allotment era that stretched from the 1880s to the 1920s.
Public revulsion against the allotment era’s results spurred fed-
eral studies such as the 1928 Merriam Report that found that the
Indian peoples were, by far, the most isolated and impoverished
American minority.* But the rebirth of the tribe is associated
with one man: Indian Commissioner John C. Collier.*” Reviving
tribalism was to be achieved through the implementation within
Indian Country of the Indian Reorganization Act (IRA) of
1934.88 The IRA, as viewed by Collier and Interior Secretary
Harold Ickes, was a logical extension of proven Progressivist
principles of participatory democracy into Indian Country.®®
Collier’s opportunity to revive tribalism came on the heels of
those twin evils of the early 1930’s, the Great Depression and the
Dust Bow! in the American midwest. Collier’s “Indian New
Deal,” like President Roosevelt’s “American New Deal,” gener-
ally promised the revitalization of Indian Country through fed-
eral economic and technical assistance to the devastated tribal
communities.

Collier’s social re-engineering of Indian Country sought to
resymbolize tribes as constitutional democracies, entitled to a
measure of home rule on their respective reservations. By this

85 Alexis de Tocqueville concluded in 1848 that “[n]evertheless, the Europeans
have not been able to change the character of the Indians entirely.” Id. at 310.

86 GETCHES ET AL., supra note 11, at 192-94.

87 John Collier was active from 1916 on in the National Community Center move-
ment. Professor Kevin Mattson argues that the organization “always remained com-
mitted to community-based democracy.” KeviN MaTTsoN, CREATING A
DemocraTic PuBLic: THE STRUGGLE FOR URBAN PARTICIPATORY DEMOCRACY
DURING THE PROGRESSIVE Era 67 (1998).

According to Professor Jennings, Collier, later president of the American Indian
Defense Association, was “overwhelmed in a mystical way by the rituals of the
Pueblo Indians functioning in worship of nature.” JENNINGS, supra note 5, at 388.

88 Pub. L. No. 73-383, 48 Stat. 984 (1934).

89 JENNINGS, supra note 5, at 388-89.
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device, he hoped to make tribalism’s revival palatable to the
American public. Collier was convinced newly created tribal in-
stitutions—tribal constitutions, tribal business councils and an
awakened tribal electorate—would eventually emancipate the
Indian peoples from their dependence on the federal govern-
ment.?* He had worked to empower other fragmented American
minorities—such as the Irish and the Italians in New York, Chi-
cago, Boston and elsewhere—by a strategy of emancipatory
politics that organized these groups into political, economic and
cultural forces within the larger American society.”!

However, Collier failed to recognize that, unlike the ethnically
new and solid immigrant groups, the Indian peoples had adapted
their own strategies to deal with their wardship status under fed-
eral administration. Convincing the Indian peoples that tribal
home rule was a preferable alternative to BIA control was Col-
lier’s biggest challenge in selling the IRA to Indian Country. A
tradition of passive Indian resistance to BIA administration had
defined a leadership tradition within Indian Country. These
home-grown Indian leaders were skeptical of Collier’s promise
that if they assumed the burdens of tribal decision-making, their
decisions would be respected by the federal government.>?

Collier presumed that many Indians, particularly the more as-
similated mixed-bloods, would eagerly embrace the IRA.** This
view was more than naive. He did not grasp that, as a result of
the Indian allotment programs and a lengthy period of BIA-rule,
an interlocking set of interests ruled contemporary Indian Coun-
try. Those non-Indian farmers and ranchers who leased Indian
lands constituted one such interest group. They knew their In-
dian allottees and the BIA very well. They also knew how to
spread disinformation about the effect of the IRA on the allot-
tees’ interests and thereby undermine Collier’s efforts to sell the
IRA within Indian Country. This influential interest group did
not support Collier’s goal of enhancing tribal decision-making if

90 Id.

91 1d.

92 The IRA’s structure of tribal constitutions and elected tribal officials conflicted
with the traditions of many, if not most, tribes in which government has been almost
wholly hereditary. /d. at 388-89.

93 Collier described this group of Indians as “mixed blood with a white-plus psy-
chology.” GrAaHAM D. TAYLOR, THE NEW DEAL AND AMERICAN INDIAN TRIBAL-
1sM 52 (1980). It is true that younger Indian men of mixed-blood ancestry
predominated on the new tribal councils. /d. at 51.
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it threatened their economic interests.”

Ironically, many full-blood tribal leaders also distrusted the
IRA’s system of representative, elected tribal councils governed
by written tribal constitutions. They feared that traditional clan-
based decision-making would be eclipsed by these over-strong
tribal institutions.”> But Collier’s instinctive judgment that his
IRA would be supported by the better-educated, assimilated tri-
bal members proved to be true on some of the reservations.
They grasped the potential economic and social value of the tri-
bal offices created by the IRA, and they welcomed a voice, how-
ever small, in their own affairs.%®

Collier also underestimated the BIA’s resistance to the IRA.
Through its “back channel” contacts in Congress, the BIA ac-
tively sought to undermine and limit its implementation.”” Fi-
nally, Collier overestimated his personal ability to persuade
recalcitrant tribes such as the Navajo and the Crow to accept the
IRA.%® The Navajo sheep herders were outraged by his heavy-
handed efforts to reduce their herds within the carrying capacity
of their rapidly deteriorating range. The Crow feared that the
IRA would undermine their traditional governance based on a
general council system.

Assessing the IRA as an overall success or failure is not yet
possible. Many IRA tribes are now remaking their constitutions
and governments to better fit their evolving needs and their new
understandings of themselves as Indian peoples.”” Tribal home
rule, at least as envisioned by Collier, still has not been realized
on many Indian reservations. Collier’s IRA applied a “lowest
common denominator” approach for the political development
of indigenous peoples from the Arctic Circle to the American
southwest. Stock tribal constitutions were presented to guide the
political development of radically divergent Indian societies.'®
Not surprisingly, some critics of the IRA liken Collier to Con-
gressman Dawes: one sought to colonize tribalism with the idea

94 Not surprisingly, non-Indian farmers and ranchers that leased Indian allotments
resisted their displacement by the tribal land consolidation and cooperative efforts
spurred by the IRA. /d. at 125.

95 Id. at 39-62.

96 Id.

97 Id. at 149.

98 Id. at 33, 128-29.

99 JENNINGS, supra note 5, at 150.

100 Jd. at 39-62.
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of individual property rights, while the other sought to colonize it
with the idea of constitutional democracy. Neither understood
the depth and pervasiveness of Indian resistance to their initia-
tives for the benefit of the Indian peoples.'*!

Collateral IRA provisions, such as those establishing Indian
hiring and promotion preferences within the BIA, have had the
most impact.'®? These provisions helped leverage the creation of
a new Indian professional class: the Indian bureaucrat. Collier
certainly would have applauded the creation of this new class. It
notched perfectly into Collier’s vision that his IRA would recip-
rocally transform both the tribes and the federal government.'®
The tribes, as they gained power and experience under the IRA,
would demand more and better performance from the BIA. The
BIA, as it progressively became more “Indianized,” would re-
spond more sensitively to the tribes’ demand for an enlarged de-
cision-making role.’®* This hope likewise remains to be fully
realized within Indian Country.

I

THE FAILED EFFORT TO EMANCIPATE THE
AMERICAN INDIAN PEOPLES

Federal Indian law has just emerged from its most recent dark
age—the 1950s and early 1960s—when tribes were required to
bear burdens, not exercise sovereign powers.!> During that era

101 /4.

102 Morton v. Mancari, 417 U.S. 535 (1974). Professor David Williams has be-
come somewhat exercised over what he views as the potential hypocrisy of the Man-
cari decision’s “tying [employment] benefits to this kind of racial calibration [of one-
fourth or more Indian blood that| has historically been associated with racism at its

most despicable . . ..” GETCHES ET AL., supra note 45, at 243.
103 Taylor, supra note 92, at 39-62.
104 1d.

105 Professor Getches dates this “dark age” of Indian law from 1945 to 1961. He
describes this era as follows:
A turnaround in congressional policy toward Indians resulted in the dra-
matic departure from the reforms spearheaded by John Collier that began
in the early 1940s. There were calls from Capitol Hill to repeal the IRA
and to move away from the encouragement of tribal self-government as
official federal policy. Collier, Commissioner of the BIA since 1933, re-
signed in 194S. . . . In 1949, the Hoover Commission issued its Report on
Indian Affairs, recommending an about-face in federal policy: “complete
integration” of the Indians should be the goal so that Indians would move
“into the population as full, taxpaying citizens.”
GETCHES ET AL., supra note 11, at 204.
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many tribes were terminated by federal action,'% some were sub-
jected to state jurisdiction under Public Law 280,'%7 and still
others had their members relocated to urban areas such as Den-
ver, Chicago and the California Bay Area.'®® Since that time
tribes have sought to ride the crest of larger, potentially emanci-
pating movements such as the American civil rights revolution of
the 1960s and a series of pro-tribal judicial decisions in the 1970s
to a new era of tribal self-determination.'®”

A. The Origin of Tribal Self-Determination

Self-determination was introduced into the Indian Country
lexicon by President Richard Nixon’s 1970 Indian Message to
Congress.''® He modified the phrase “self-determination,” how-
ever, by adding tribal as an adjective. Nixon clearly sought a new
foundation for federal Indian law and policy.!!' That phrase has
been extended to include several sub-areas of tribal endeavor:
tribal environmental self-determination;''? tribal cultural self-de-

106 Termination of tribal status was, for Senator Arthur V. Watkins who led the
pro-termination forces in 1953 in Congress, the means of “end[ing] the status of
Indians as wards of the government and grant[ing] them all the rights and preroga-
tives pertaining to American citizenship.” /d. at 204-5.

107 This federal jurisdictional transfer statute, enacted in 1953, sought to grant the
United States’ criminal and civil jurisdictional responsibilities within Indian Country
to the states. Professor Carole Goldberg-Ambrose, the leading scholar on Public
Law 280, charitably characterized this statute’s intent as a “compromise between
wholly abandoning the Indians to the states and maintaining them as federally pro-
tected wards, subject to only federal or tribal jurisdiction.” /d. at 488. See also Pub.
L. No. 280 (codified at 18 U.S.C. § 1162 and 28 U.S.C. § 1360).

108 The BIA recognized the “economic carrying capacity” of the Indian reserva-
tions would not provide suitable job opportunities for many young Indian men and
women, especially those trained in vocational and clerical skills at off-reservation
boarding schools. The BIA developed the relocation program in the 1950s and
1960s as a means to get these Indian people to the supposed job opportunities within
America’s urban centers. GETCHES ET AL., supra note 11, at 204-24.

109 Professor Getches credits the Supreme Court of the late 1960s and 1970s with
becoming the “defender of Indian rights,” and it was required to “decide the extent
to which residual legislation from an earlier era of policy should be enforced and the
degree to which contemporary policy should inform interpretation and application
of law.” Id. at 233-34.

110 President Nixon’s major goal in promoting tribal self-determination was “to
strengthen the Indian’s sense of autonomy without threatening his sense of commu-
nity.” Id. at 227.

11 4. at 226-28.

112 See Rebecca Tsosie, Tribal Environmental Policy in an Era of Self-Determina-
tion, 21 V1. L. Rev. 225 (1996).
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termination;''® and tribal economic self-determination.!'* This
new phraseology suggests that a fundamental paradigm shift in
federal Indian law has occurred.

But beyond relatively bland assertions, legal commentators
have offered remarkably little insight into the basic character,
process and purpose of tribal self-determination. What is needed
1s a critique that renders tribal self-determination comprehensi-
ble, useful and, most importantly, adaptable to the needs of the
American Indian people. Thirty years have passed since the for-
mal initiation of the tribal self-determination era, so we must
now step back and take stock of the tribal progress made under
its banner. To do so, we must examine both the self-determina-
tion and tribal components of Nixon’s famous phrase.

1. Evaluating the Self-Determination Component

Self-determination arguably encapsulates a distinct people’s
inherent right to self-governing status. This right ostensibly de-
rives from the contemporary interpretation of emerging interna-
tional, human rights and indigenous peoples’ law.'"> Read
together, they hold that those core attributes of a culture—Ian-
guage, religious beliefs and practices, as well as the distinctive
socio-economic arrangements—deserve respect under domestic
and international law.'’® Indeed, modern European history, be-
ginning in the sixteenth century, if not earlier, is largely a re-
counting of the struggles of distinct peoples to achieve self-
determining status.''” This struggle continues today as indige-
nous peoples the world over assert their inherent and human
right to self-determination.''®

But a distinct people’s inherent rights may be denied to them.
These rights may be held in “trust” for them by a more powerful,
colonizing nation.'*® Such was the experience of many of the in-

113 See Dean B. Suagee, Tribal Voices in Historic Preservation: Sacred Landscapes,
Cross-Cultural Bridges, and Common Ground, 21 VT. L. REv. 145 (1996).

114 See Tadd M. Johnson & James Hamilton, Self-Governance for Indian Tribes:
From Paternalism to Empowerment, 27 Conn. L. Rev. 1251 (1995).

115 Professor James Anaya argues that “human beings, individually and as groups,
should be in control of their own destiny and that structures of government should
be devised accordingly.” S. James Anaya, Indigenous Rights Norms in Contempo-
rary International Law, 8 Ariz. J. INT'L & Comp. L. 1 (1991).

116 14

17 14

18 [d.

119 George W. Shepard, Jr., The Power System and Basic Human Rights: From
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digenous peoples of sub-Saharan Africa and Southeast Asia dur-
ing the late nineteenth and early twentieth centuries.’”® The
European trusteeship over those indigenous peoples was de-
scribed by Rudyard Kipling as the “white man’s burden.”'?!
Later, worn down by the burdens of colonial administration and
bankrupted by the horrendous costs of World War II, most of
these European colonial nations during the 1950s and 1960s ac-
ceded to the demands of these indigenous peoples and restored
their self-determining status.'*?

Should President Nixon’s 1970 Indian Message be read as re-
storing self-determining status to the Indian peoples? That de-
pends on how one reads the “tribal” adjective that modifies self-
determination. That modifier renders ambiguous the nature,
scope and purpose of tribal self-determination.

2. Evaluating the ‘Tribal’ Component

I seek to measure the contemporary tribe’s potential for realiz-
ing self-determination against the background constraints of fed-
eral Indian law. I do so by focusing on the three most prominent
tribal strategies for realizing self-determination. First, tribes
have sought to “morph” their inherent and reserved treaty rights
into tribal police powers throughout Indian Country.'?® Second,
tribes have sought both economic control over their lands and to
use their competitive advantages so as to rebuild their tribal
economies.'?* Third, tribes have sought to reassert their cultural
identities as distinct peoples by securing constitutionally and stat-

Tribute to Self-Reliance in HuMAN RiGHTS AND THIRD WORLD DEVELOPMENT 13-
25 (George W. Shepard & Ved P. Nanda eds., 1985).

120 Kipling spoke of the Indian as “half savage and half child”—the former requir-
ing civilization and the latter socialization. AsHis NANDY, TRADITIONS, TYRANNY
AND Utorias: Essays IN PoLiticaL AWARENEss 58 (1987).

12t 14,

122 14,

123 Tribes have naturally sought in the contemporary era, in Professor Getches’
view, to “increase the reach and sophistication of their own governmental powers
over Indian Country.” GETCHES ET AL., supra note 11, at 556. But their efforts to
achieve reservation development and self-sufficiency has brought them into direct
conflict with the “states [who] continually seek to assert their jurisdictional power
over Indian Country.” Id. at 556.

This tribal versus state battle over “which government entity gets to receive a
stream of tax revenues or apply its land use ordinance on the reservation” will hinge
“on the jurisdictional principles of federal Indian law in an effort to resolve these
intense, high-stakes cross-cultural conflicts.” Id. at 556-57.

124 Stephen Cornell advocates for tribes to assert “de facto sovereignty” as their
means of achieving economic development within Indian Country. Id. at 721 (citing
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utorily protected rights to the free exercise of their religious and
social practices.!?’

I analyze these tribal strategies for self-determination within
two alternative contexts. First, I critique these strategies against
the backdrop of what I call the standard development model for
Indian Country. I conclude that this model holds promise only
for that minority of tribes who view wealth creation and accumu-
lation as the essential feature of their quest for self-determina-
tion. Second, I critique these strategies against the backdrop of
what I call the transcendent model of tribal self-determination. 1
conclude that this approach likely holds greater promise for the
majority of tribes who view cultural and social revitalization as
the essential feature of their quest for self-determination.

B. My Critique of the Standard Model of
Tribal Self-Determination

Tribal efforts to transform their inherent and treaty-reserved
powers into practical means for the realization of their self-deter-
mination goals occasioned most of the Indian litigation of the
past thirty years.'”® The working thesis that informs this tribal

Stephen Cornell, Sovereignty, Prosperity and Policy in Indian Country Today, 5
CoMMUNITY REINVESTMENT 5, 5-13 (1997)).

His recommendation stems from a Harvard study of the marketplace performance
of over seventy-five tribes with significant forest-based resources. This study’s re-
sults lead Cornell to conclude that sovereignty is the primary development resource
a tribe possesses. But this sovereignty must be guided by institutional structures that
ensure the separation of politics from business, an effective professional tribal bu-
reaucracy and the constitutional separation of tribal governmental powers. Id. at
723-25.

125 In 1921, the Commissioner of Indian Affairs recommended the continuing sup-
pression of traditional American Indian religious and cultural practices:

The sun-dance, and all other similar dances and so-called religious ceremo-
nies are considered “Indian offences” under existing regulations, and cor-
rective penalties are provided. I regard such restriction as applicable to
any dance . . . which involves the reckless giving away of property . . .
frequent or prolonged periods of any celebration . . . in fact any disorderly
or plainly excessive performance that promotes superstitious cruelty, licen-
tiousness, idleness, danger to health, and shiftless indifference to family
welfare.
GETCHES ET AL., supra note 11, at 754 (citing FELix COHEN, HANDBOOK OF FED-
ERAL INDIAN Law 175 (1992)).

Contemporary Indian religious practitioners have invoked the Free Exercise
Clause of the First Amendment as a means of preserving their cultural and ceremo-
nial access to sacred sites on the public lands. See Lyng v. Northwest Indian Ceme-
tery Protective Ass’n, 485 U.S. 439 (1988).

126 See GETCHES ET AL., supra note 11, at 556-620.
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strategy conceives of contemporary tribes as legitimate Ameri-
can governments, akin to non-Indian local and state govern-
ments. Therefore, denying a tribe the right to exercise a
particular governmental power must be justified by citation to a
specific treaty or statutory provision expressly limiting that
tribe’s governmental authority.'?” By this approach, tribes have
sought to persuade the federal courts, the executive branch and
Congress to set a place for them at the table of American
governance.

The tribes’ efforts to transform themselves into fully-recog-
nized American governments have bumped up against the juridi-
cal limits inherent in Chief Justice Marshall’s concept of the
tribe.!?® Tribes naturally have asserted their inherent and treaty-
reserved powers as constitutive of their identity as legitimate
American governments. They contend these powers must be ju-
dicially reinterpreted in a manner that allows the Indian people
to cope with their radically altered environments, economies,
welfare needs and social goals.'?® They also contend the ancient
and more recent organic documents—Marshall’s Indian law deci-
sions, treaties, agreements, executive orders and tribal constitu-
tions or codes—serve as enabling legislation empowering tribal
governments to enact those “necessary and proper” ordinances
that will allow the Indian people to adapt to their substantially
changed circumstances.!*°

However, the Supreme Court of the United States has recently
responded in blunt terms to this tribal strategy for self-determi-
nation. Put simply, the Court now regards tribal governments as
constitutively different from, if not inferior to, state and local
governments.’?! It is likely that tribes will not be allowed to ex-
ercise their governmental powers in a manner that competes
with, or ostensibly threatens, the constitutionally established
rights and powers of those governments or their citizens.'*?

127 14

128 Marshall’s concept of the tribe as a “domestic, dependent nation” has been
exploited by the modern Supreme Court to limit the governmental powers of Indian
peoples within Indian Country. See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1,
17 (1831).

129 GETCHES ET AL., supra note 11, at 531-55.

130 J4.

131 14,

132 The Seminole Tribe’s suit against Florida to enforce the good faith negotiation
provisions of the Indian Gaming Regulatory Act (IGRA) was dismissed on state
sovereign immunity grounds. See Seminole Tribe v. Florida, 517 U.S. 44 (1996) (5-4
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1. The Limits of the Standard Model of Tribal
Self-Determination

Tribal efforts to “cash-in” their inherent and treaty-reserved
powers into the currency of recognized police powers within In-
dian Country have driven recent Indian litigation. The limits of
this approach to tribal self-determination are illustrated in these
following analytic sections.

a. Limiting Tribal Regulatory and Adjudicatory Authority
Within Indian Country

The resymbolizing of tribes as sovereign authorities within In-
dian Country has attracted much attention from the courts, Con-
gress, and state and local governments. The tribes’ assertion of a
wide-range of police powers deemed essential to the realization
of their sovereign interests has generated a substantial non-In-
dian backlash.'*?

Tribal self-determination demands, from the tribes’ viewpoint,
judicial endorsement of those tribally reserved police powers es-
sential for the growth and maturation of self-sustaining Ameri-
can Indian societies.!** Tribes, from the late 1960s to the late
1970s, were somewhat successful in persuading the federal courts
to reinterpret their inherent and reserved sovereign powers so as
to meet their radically altered economic, environmental and cul-
tural circumstances. An impressive string of pro-tribal judicial
decisions during this era commemorated the apparent success of
this strategy.'*> However, the Supreme Court’s recent string of

decision) (Stevens, J., dissenting). This decision has crippled tribal efforts to de-
velop gaming enterprises that require a negotiated tribal-state compact as a basis for
commencing operations. Some constitutional scholars, such as Professor Martha
Field, mistakenly minimize the significance of this decision for tribal economic
development:
Seminole is probably not of major significance in regard to federal-Indian-
state relations. It is designed to be, and is, a major decision about the
meaning of the Eleventh Amendment and about federal-state relations, ju-
dicial and congressional. The decision obviously affect the IGRA. But the
scheme that replaces the one held unconstitutional in Seminole could
prove more advantageous to Native Americans rather than less.
GETCHES ET AL., supra note 11, at 751 (citing Martha A. Field, The Seminole Case,
Federalism, and the Indian Common Cause, 29 Ariz. St. L.J. 3, 3-4 (1997)).
Whatever “more advantageous scheme” Professor Field had in mind for Indian gam-
ing has yet to materialize.
133 GETCHES ET AL., supra note 11, at 531-55.
134 Jd. at 556-620.
135 14,
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anti-tribal decisions had revived Chief Justice Marshall’s view of
tribes as historically-determined entities severely limited in the
nature and scope of their reserved police powers within Indian
Country.'3¢

b. The Supreme Court’s Response to the Tribes’ Assertion of
Sweeping Police Powers Within Indian Country

Justice Rehnquist’s opinion in Oliphant v. Suquamish Tribe'>

revived Marshall’s juridical concept of the tribe as a historically-
determined American government whose inherent powers were
substantially altered upon its incorporation into the United
States. He revived Marshall’s incorporation thesis by holding
that Indian tribes had been, early on in America’s history,
divested of any inherent criminal jurisdiction they may have once
possessed over non-Indian defendants.'*®

A brief analysis of the facts and holdings of that decision will
demonstrate the substantial limit imposed by the Court on the
tribe’s assertion of general police powers within Indian Country.
Suquamish tribal police arrested Mark David Oliphant, a non-
member, during the tribe’s annual Chief Seattle Days celebra-
tion, and charged him with assaulting a tribal officer and resisting
arrest. They also arrested another non-member, David Belgarde,
after a high-speed chase along the reservation highways that en-
ded when Belgarde collided with a tribal police vehicle. He was
later charged at arraignment with reckless endangerment and
damaging tribal property.'3®

The Port Madison Reservation, wherein the Suquamish people
reside, is located across the Puget Sound from Seattle. It is a
checkerboard of tribal trust land, allotted Indian land, property
held in fee simple by non-Indians, and various roads and public
highways maintained by Kitsap County.’*® Both the federal dis-
trict court and the Ninth Circuit Court of Appeals upheld tribal
criminal jurisdiction over these two non-member defendants.
The U.S. Supreme Court granted certiorari to determine whether

136 Tribal efforts to assert criminal and civil jurisdiction over non-Indians within
Indian country prompted the Supreme Court to substantially limit the circumstances
under which these asserted tribal police powers may be exercised. /d. at 531-55.

137435 U.S. 191 (1978).

138 Id. at 208-11.

139 Id. at 194.

140 /d. at 192-93.
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tribal courts have criminal jurisdiction over non-members in
these circumstances.

Rehnquist reasoned, as did Chief Justice Marshall earlier, that
Indian reservations are “part of the territory of the United
States” and that they “hold and occupy [the reservations] with
the assent of the United States,” and concluded that “by submit-
ting to the overriding sovereignty of the United States, Indian
tribes therefore necessarily give up their power to try non-Indian
citizens of the United States except in a manner acceptable to
Congress.”'*!

He likewise turned legal history on its head, citing dictum in a
famous pro-tribal Supreme Court'*? decision that immunized tri-
bal Indians from federal criminal jurisdiction, by arguing to allow
Indian tribes to criminally prosecute non-Indian defendants
would:

[IJmpose upon [non-Indian defendants] the restraints of an ex-
ternal and unknown code . . ., which judges them by a standard
made by others and not for them . . . [i]t tries them, not by
their peers, nor by the customs of their people, nor the law of

their land, but by . . . a different race, according to the law of a
social state of which they have an imperfect conception.'?

His sketchy historical research regarding tribal criminal juris-
diction was calculated to create what he described as a uniform
judicial and congressional understanding that tribes had been
divested of any inherent criminal jurisdiction over non-Indian de-
fendants who may violate their laws.'** Tribes forever remain,
for Rehnquist, the wolf-child, treacherous and vengeful, seeking
to inflict cruelty on any non-Indian who may fall into their
grasp.'*® Allowing tribes to exercise criminal jurisdiction over
non-Indians who violate their laws would return America to the
unregulated tribal world, one lacking in reliable laws or proce-
dures for the protection of the individual liberties of non-
Indians.'#

Given that the Oliphant decision dealt with the unique issues

141 [d. at 208-10 (quoting United States v. Rogers, 45 U.S. (4 How.) 567, 571-72
(1846)).

142 Ex parte Crow Dog, 109 U.S. 556, 571 (1883).

143 Oliphant v. Suquamish Tribe, 435 U.S. 191, 210-11 (quoting Ex parte Crow
Dog, 109 U.S. 556, 571 (1883)).

144 1d. at 193.

145 Jd. at 195.

146 Id. at 196.
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of individual liberty and lacked citation to reliable precedent,
most legal commentators thought that its effect was limited to
the criminal jurisdiction arena.!'*’” They were soon proven wrong.
Within a few years, the Supreme Court demonstrated the virtu-
ally unbridled reach of the Oliphant rationale by substantially
limiting tribal civil regulatory jurisdiction over non-Indians
within Indian Country.'*® A brief analysis of the facts and hold-
ings of that decision illustrates the substantial limit imposed on
the tribes’ assertion of general regulatory powers within Indian
Country.

The Supreme Court’s 1981 decision in Montana v. United
States focused on the Crow tribe’s effort to regulate duck hunting
and trout fishing by non-Indians on fee-owned lands within the
boundaries of the Crow Reservation.’*® The lower court had up-
held tribal regulatory power as an incident of the inherent sover-
eignty of the Crow people.'”® However, Justice Stewart rejected
that position by citing the Oliphant decision for the “general pro-
position that the inherent sovereign powers of an Indian tribe do
not extend to the activities of non-members of the tribe.”!!

The Montana decision vitiates, but does not necessarily elimi-
nate, tribal police power over non-Indians who reside within In-
dian Country. It does require a tribe to demonstrate, as the basis
for tribal regulation of non-Indian activity on non-trust lands,
that such activity “directly and substantially” burdens a tribally-
protected interest.'>> Hidden behind the lines of the Montana
decision is President Washington’s view of the Indian peoples as
innately vengeful “wolf-children,” given at any moment to un-
predictable and irrational action. Limited by the Montana and
Oliphant decisions, tribes can never mature into American gov-
ernments worthy of being entrusted with general regulatory or
adjudicatory jurisdiction within their territories.'>?

Tribes, after these two Supreme Court decisions, have under-
standably sought different strategies for self-determination

147 GETCHES ET AL., supra note 11, at 542-43,

148 Montana v. United States, 450 U.S. 544 (1981).

149 Id. at 547.

150 1d. at 550.

151 Jd. at 565.

152 Id. at 548.

153 Robert A. Williams, Jr., The Algebra of Federal Indian Law: The Hard Trail of

Decolonizing and Americanizing the White Man's Indian Jurisprudence , 1986 Wis. L.
Rev. 219, 273-74.
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within Indian Country. Some have embraced a tribal strategy of
administrative self-determination within Indian Country. Build-
ing internal administrative capabilities within tribal governments
and preferentially employing tribal members in relatively sophis-
ticated and remunerative jobs is a practical extension of John
Collier’s earlier idea of Indian home-rule within Indian Country.
But it took President Nixon’s “jaw-boning” of Congress to finally
bring this vision to reality via the 1975 enactment of the Indian
Self-Determination Act (ISDA).

C. Building Tribal Administrative Capabilities Within
Indian Country

The congressional response to President Nixon’s 1970 Indian
Message was to enact the ISDA.'>* It authorized the tribes to
contract with the Secretary of the Interior for the direct tribal
administration of those federally-funded Indian benefit programs
presently run by the Bureau of Indian Affairs (BIA) or the In-
dian Health Service (IHS).1>> As a result, the ISDA was signifi-
cantly amended in 1988 and 1994 and is now popularly known as
the Tribal Self-Governance Act (TSGA).'>® Tribes, now by con-

154 25 U.S.C. § 450(a)-(n) (2001).
155 GETCHES ET AL., supra note 11, at 226-230.
156 Tadd Johnson describes the congressional intent motivating the 1988 amend-
ments to the ISDA:
The new Title featured a planning grant phase for twenty tribes. The
twenty tribes were then to negotiate compacts with the Secretary of the
Interior. The tribes were allowed to “plan, conduct, consolidate, and ad-
minister programs, services, and functions” of the Interior Department that
were “otherwise available to Indian tribes or Indians.” Under the terms of
the written agreements, tribes were authorized to “redesign programs, ac-
tivities, functions or services and reallocate funds of such programs, activi-
ties or services.” The agreement was to specify the services to be provided
under the agreement and the procedures to be used to reallocate funds. In
essence, the Self-Governance Demonstration Project allowed twenty In-
dian tribes to receive funds in a large block grant from the Secretary of the
Interior. It allowed the Demonstration tribes to move money among pro-
grams as well as the power to actually prioritize spending, as opposed to
the shadow prioritizing process that characterized the IPS. In general, Self-
Governance gave tribes the power to make choices and be responsible for
their choices.

Tadd M. Johnson & James Hamilton, Self-Governance for Indian Tribes: From Pater-

nalism 1o Empowerment, 27 Conn. L. REv. 1251, 1267-68 (1995).

He describes the 1994 amendments to the ISDA as “incremental self-governance”
that, “[w]hile ‘grandfathering’ all of the Demonstration tribes . . . provides for partic-
ipation of only twenty new tribes each year.” Id. at 1270.

He describes the major changes wrought by the 1994 amendments as including
annually negotiated “funding agreements” between the Interior Department and the
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tract or compact, can stand in the shoes of the BIA and IHS, or
other Interior Department agencies, so as to administer on their
respective reservations most of the federally-funded Indian bene-
fit programs.'s’

The ISDA’s seeming assumption is that by baby-steps, tribes
can move towards self-determination. It carries out this assump-
tion by providing financial incentives to those tribes that are will-
ing to departmentalize and professionalize their staffs and
administrative structures. Tribal self-determination, by this reck-
oning, will grow out of an increasingly sophisticated, rationalized
tribal bureaucracy.'*® Some tribes have taken this development
path by opting to virtually take over the BIA’s and IHS’s pro-
grams on their reservations. This approach has quickly yielded
visible evidence of tribal self-determination, according to its ad-
vocates, by the increased employment of tribal members,
through tribal preferences for hiring and promoting tribal mem-
bers into tribal administrative and staff positions.

Furthermore, these ISDA advocates argue that by empowering
tribes to design and develop their own reservation programs, bet-
ter quality goods and services will be delivered to the Indian peo-
ples. Moreover, individual tribal members will be spurred to
educationally and professionally invest in their talents and gain
the required degrees or skills certifications that will enable them
to take advantage of these enlarged tribal employment
opportunities.'>®

But the ISDA, despite its admittedly positive influences in in-
crementally adding tribal jobs and administrative capabilities,
cannot serve as an adequate approach to tribal self-determina-
tion. The reason is threefold. First, tribal self-determination fails

Self-Governance tribes that contemplate that “all [DOI] programs are eligible for
tribal administration under the funding agreement ....” Id. at 1270-71. Tribes thus
have the opportunity to assume control of “non-BIA activities on or near their res-
ervations.” [Id. at 1272.
157 1d.
158 Some legal commentators see the Indian Self-Determination Act of 1975 as
initiating a process of “tribalization.” He describes it as follows:
“Tribalization,” as coined herein, refers to the process by which resources
dedicated to administering and implementing Indian programs are re-
moved from the Bureau of Indian Affairs personnel and placed directly in
the hands of tribal governments. The tribal governments then have author-
ity to perform tasks formerly reserved for the Federal trustee.
Id. at 1252.
159 1d.
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