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ARTICLES

THE GOVERNMENT AS FIDUCIARY: A PRACTICAL
DEMONSTRATION FROM THE REIGN OF TRAJAN

Robert G. Natelson*

Abstract: The Roman Emperor Trajan is justly celebrated as an
author of several modern civil rights, such as the right to confront
one’s accusers. But he is most aptly remembered as the ruler who
proved that fiduciary government was possible. Following the ex-
ample of Trajan’s reign could improve greatly the standards of
American public law.!

* Professor of Law, University of Montana; A.B., Lafayette College; J.D., Cornell Law
School; Founder of the citizens’ watchdog group Montanans for Better Government, and
Chair from 1993 to 1997. The author thanks Professor Andrew Morriss of Case Western
University Law School for his useful comments, and Margaret Boyer, Class of 2001 at the
University of Montana School of Law, for her research assistance.

1. Unless otherwise noted, translations from the Latin are those of the author.

Classical sources and citation forms are not familiar to most legally trained readers.
This article relies on a number of such works; those cited on multiple occasions include
those listed below. Like the Bible, most classical works are cited by book, chapter, and
verse, for example, DIG. 1.4.13.

(1) SEXTUS AURELIUS VICTOR, LIBER DE CAESARIBUS: PRAECEDUNT ORIGO GENTIS
ROMANAE ET LIBER DE VIRIS ILLUSTRIBUS URBIS ROMAE SUBSEQUITUR EPITOME DE
CAESARIBUS (R. Gruendel ed., 1970) (1901) [hereinafter VICTOR] (a fourth century book of
short imperial biographies, in Latin).

(2) ANONYMOUS, EPITOME, in VICTOR, supra [hereinafter EPIT.] (another fourth century
book of short biographies of Roman emperors, in Latin).

(3) GatUs, INSTITUTES (Francis de Zulueta trans., 1969) (1947) [hereinafter G. INST.] (a
second century A.D. elementary law textbook that served as the basis of Justinian’s Insti-
tutes, in Latin),

(4) C. PLINIUS SECUNDUS, EPISTLES, in LETTERS AND PANEGYRICUS (E.H. Warmington
ed., Betty Radice trans., The Loeb Classical Library 1969) [hereinafter PL.EP.] (a book of
Latin letters written by a Roman senator who served Trajan in various capacities).

(5) C. PLINTUS SECUNDUS, PANEGYRICUS, in LETTERS AND PANEGYRICUS, supra [herein-
after PL.PAN.] (a Latin speech in praise of Trajan by the same senator).

(6) FLAVIUS JUSTINIANUS, CORPUS JURIS. The massive compilation of Roman law col-
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“We are the trustees and agents of our fellow citizens.”
—Grover Cleveland, President of the United States

“A public office is a public trust.”
—The rewrite by W.C. Hudson, Cleveland’s Public Rela-
tions man?

I. INTRODUCTION

In the United States, both politicians and reformers frequently
declare that a public office is a public trust.® Grover Cleveland’s
actual remark, “We are the trustees and agents of our fellow citi-
zens,” better conveys the implications of the ideal. The primary
purposes of the trust are said to be those set forth in the Declara-
tion of Independence (the protection of natural human rights)*
and in the Preamble to the United States Constitution and vari-
ous state constitutions.’

lected by order of the Emperor Justinian (reigned A.D. 527-65). It includes the Codex
(Con.), the Digest (DIG.), and the Institutes (J. INST.). It is written mostly in Latin with an
occasional Greek passage.

(7) 8 D10 CAsSIUS COCCEIANUS, DI10’s ROMAN HISTORY (G.P. Goold ed., E. Cary trans.,
The Loeb Classical Library 1982) [hereinafter DI0] (a history of Rome composed in Greek
by a Roman senator of the late second and early third centuries).

(8) EUTROPIUS, BREVIARIUM (Franciscus Ruehl ed., 1901) [hereinafter EUT.] (a fourth
century book of short biographies of Roman emperors, in Latin).

(9) 1 ANONYMOUS, HISTORIA AUGUSTA (G.P. Goold ed., David Magie trans., The Loeb
Classical Library 1979) [hereinafter H.A.] (a book of longer Latin biographies of Roman
Emperors, beginning with Hadrian, Trajan’s successor; the biography of Hadrian is largely
factual; much later biographies are mostly fictional).

(10) SUETONIUS TRANQUILLUS, DE VITA CAESARUM, (E.H. Warmington ed., J.C. Rolfe
trans., The Loeb Classical Library 1951) [hereinafter SUET.] (the first and best of the
Latin imperial biographers).

2. After Grover Cleveland said, “We are the trustees and agents of our fellow citi-
zens,” W.C. Hudson, a newspaper reporter then working for Cleveland, changed it to “a
public office is a public trust” with Cleveland’s permission. To his credit, Cleveland always
admitted that the snappier line was not his. William Safire, How to Write ¢ Memoir, N.Y.
TIMES, Apr. 18, 1988, at A23.

3. On March 25, 2001, there were 621 references to or paraphrases of the adage in
the Lexis database of news stories.

4. THE DECLARATION OF INDEPENDENCE (U.S. 1776).

5. See, e.g., U.S. CONST. pmbl. (listing purposes that include domestic tranquillity
and the general welfare); MONT. CONST. pmbl. (“to improve the quality of life, equality of
opportunity and to secure the blessings of liberty”). Some of the writings of the American
Founding Generation reflect the ideal of government as fiduciary. For example, the Feder-
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However, the maxim “The king can do no wrong” may be a bet-
ter description of the legal reality. There is no general fiduciary
obligation imposed on elected or higher appointed officials.” In-
stead, the law provides only a series of ad hoc protections against
arbitrary action set forth in state and federal constitutions, bills
of rights, ethics laws, court rules, and various statutes, such as
those that waive sovereign immunity. I do not wish to imply that
such provisions are unimportant or insubstantial. But in our po-
litical and legal system, they are exceptions—concessions,
really—from the plenary authority wielded by the sovereign.®

If the law took seriously the notion that public service is a
public trust, it would hold government officials and employees,
including policymakers, to standards analogous to those imposed
on private fiduciaries. A legal regime that does not do so is an in-
vitation to political abuse.” New York State Senator George
Washington Plunkitt lived many years ago, but most Americans
might well agree that he reflected a common attitude among
modern politicians when he reported as his own modus operandi:
“I seen my opportunities and I took ’em.”® Certainly, the over-
whelming majority of Americans do not trust government, see it
as inefficient, and attribute the inefficiency to the moral turpi-
tude of government functionaries™—even if those functionaries

alist Papers are replete with references to this notion. Indeed, Grover Cleveland’s original
quotation is but a close paraphrase of Madison in Federalist No. 46: “The Federal and
State governments are in fact but different agents and trustees of the people....” THE
FEDERALIST NO. 46, at 294 (James Madison) (Clinton Rossiter ed., 1961). For additional
references, see, for example, THE FEDERALIST NO. 49, at 316 (James Madison) (Clinton
Rossiter ed., 1961) (describing legislators as public trustees and confidential guardians of
the people); THE FEDERALIST NO. 55, at 344 (James Madison) (Clinton Rossiter ed., 1961)
(“solemn trust”); THE FEDERALIST NO. 57, at 350 (James Madison) (Clinton Rossiter ed.,
1961) (“public trust”); and THE FEDERALIST NO. 59, at 866 (Alexander Hamilton) (Clinton
Rossiter ed., 1961) (“guardianship” and “trust”).

6. 18 EUGENE MCQUILLIN, THE LAW OF MUNICIPAL, CORPORATIONS § 53.02.05 (3d ed.
1993); see id. §§ 53.02.05 to .02.10 (discussing sovereign immunity).

7. For two comparatively recent and thoughtful articles discussing the application of
fiduciary standards to government, see generally Kathleen Clark, Do We Have Enough
Ethics in Government Yet? An Answer from Fiduciary Theory, 1996 U. ILL. L. REV. 57
(1996), and David M. Lawrence, Local Government Officials As Fiduciaries: The Appropri-
ate Standard, 71 U. DET. MERGY L. REV. 1 (1993).

8. See, e.g., Clark, supra nofe 7, at 61-63, 68, 10001 (noting the lack of, and need
for, a common standard behind increasingly complex government ethics legislation).

9. Id.at73.

10. Corey Kilgannon, When Clubs Were Trumps, They Cut Deals While They Stacked
the Deck, N.Y. TIMES, Oct. 17, 1999, § 14, at 14.

11. See Karlyn Bowman, Trust in Government, ROLL CALL, Dec. 17, 1998, at 2 (citing
results of a recent poll).
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are not bold enough to admit their attitudes as openly as did
Senator Plunkitt.

There are several potential objections to applying fiduciary
standards to higher government functionaries.’? One of the most
important is the claim that it simply is not feasible. This paper
addresses that objection by exploring a case that proved it feasi-
ble: the government of the Roman Emperor Trajan (A.D. 98-117).
Indeed, Trajan’s example induces us to ask the following ques-
tion: If fiduciary government was practicable in a narrowly based
regime governing a multicultural empire—where communication
was slow and information expensive—why is it not achievable in

America today?*®

I1. PRIVATE AND CIVIL GOVERNMENTAL STANDARDS
IN THE UNITED STATES TODAY

A. The Standards Regulating Private Governments

Civil government is not, of course, the only institution by which
some citizens manage the property and regulate the conduct of
others. The private sector contains other such arrangements.
Most of us have several such entities in our own lives or in those
of our families: an informal recreational or service club, a guardi-
anship, the entity for which we work, the businesses in which we
invest, the homeowners’ association that administers our neigh-
borhood, the church or synagogue we attend, and, for the fortu-
nate among us, the trust that sends us our monthly check. These
institutions differ in their goals and organizational forms. They
also differ in the degree of practical power the managers have
over the managed—or, looking at it from the opposite perspective,
the degree to which the managed depend on, or are vulnerable to,
the managers.

For example, I am a member of a community service club. The
officers of the club have relatively little power over me, and my
practical dependency on them is relatively slight. I have almost

12. See infra text accompanying note 43.

13. It should be made clear at this point that arguments for fiduciary standards in
government do not address the issues of how government decision makers should be se-
lected or what should be the substantive scope of their powers.
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no financial resources invested in the club, I have an important
say in the election of the managing board, and I—or any mem-
ber—only have to write a letter in order to quit.

Until recently, I was a stockholder in Merck & Company, a
leading pharmaceutical firm. The officers of that firm had some-
what more power over me because I had invested several thou-
sand dollars in the company. However, that stock was readily
salable and was not a major portion of my assets, so the officers’
practical influence was not much greater than that of the officers
of the service club.

When I owned a condominium apartment, the board of direc-
tors had a good deal more practical power over me than did the
board of Merck. At the time, my condominium was my principal
economic asset, and because I lived there, the board also con-
trolled much of my noneconomic life. Selling the unit, a decision I
ultimately made, consumed much time and effort. I could vote, or
not, for candidates for each seat on the board every three years,
but that right was of little practical value day-to-day.

My children are the beneficiaries of trusts established by their
grandparents. My children are underage, concomitantly unso-
phisticated, have no way of exiting the trust, and have no role in
selecting the trustees, who currently control much of their poten-
tial inheritance. The practical dependence of my children on the
trustees is greater than the power that the officials of my club or
of Merck could exercise over me.

Dependence invites abuse. The courts respond by protecting
the managed with judicial review of decisions made by the man-
agers. As a general rule, the standards imposed on managers rise
with the degree of likely dependence and vulnerability.’* This is
only a general rule because locating any particular entity on a
spectrum of dependence is chancy; there are too many variables
among organizations and people. Although the officials of my
service club have little hold over me, in some communities similar
officials wield a great deal of practical economic and social power

14. There are factors other than dependence and vulnerability at play as well, such as
the complexity of the organization, the number of principals, and the risks the organiza-
tion undergoes. See Lawrence, supra note 7, at 8-11 (describing the general nature and
purpose of a corporate enterprise). Inherent in the text, of course, is the well-recognized
conclusion that “fiduciaries” are not all of one stripe. For a summary of the points of dis-
tinction, see Clark, supra note 7, at 69-73.
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over their members. Depending on the person and the commu-
nity, the practical power of church officials might be very great or
very slight. Setting aside the special cases of church governance,
the spectrum from nondependence to dependence—with concomi-
tantly rising standards—runs through the following classes:

Least dependent: The classic arms-length transaction.

Slightly dependent: The relationship between the promoter and
the customer considering entering into a more lasting arrange-
ment with the promoter. Examples include the relationship be-
tween corporate promoter and prospective shareholder and the
relationship between land developer and prospective lot buyer.

Somewhat dependent: The relationship between officials of a
large, publicly traded for-profit corporation and the shareholders.

Moderately dependent: Various common enterprises in which
the manager and the managed each have interests in the success
of the enterprise. Examples include (1) the general partnership or
joint venture, (2) the relationship between the subdivision devel-
oper who retains the power to alter real estate covenants and
those who already have purchased lots, (3) the relationship be-
tween the holder of the executive right to lease for oil and gas and
the landowner,'® (4) the relationship between oil and gas lessee
and landowner,"” and (5) the relationship between mortgage par-
ticipation lead lender and participants.'®

Very dependent: In this category are various associations in-
volved in the long-term management of important assets for their
members. Examples include property owners’ associations cre-
ated by land covenants and housing, fishing, and agricultural co-
operatives.

15. The courts avoid the “excessive entanglement” with religion by generally abstain-
ing from certain intrachurch issues. See, e.g., United States v. Lee, 455 U.S. 252, 263 n.2
(Stevens, J., concurring) (“It is the overriding interest in keeping the government—
whether it be the legislature or the courts—out of the business of evaluating the relative
merits of differing religious claims.”); ¢f. Lemon v. Kurtzman, 403 U.S. 602, 614-15 (1971)
(holding that some form of religious entanglement is necessary but should not be exces-
sive).

16. See, e.g., 1 EUGENE KUNTZ, A TREATISE ON THE LAW OF OIL AND GAS § 15.7, at
448-49 (1987 & Cum. Supp. 2001) (discussing the nature and duty owed by each of these
parties).

17. The latter relationship is governed by various “implied covenants.” See RICHARD
W. HEMINGWAY, THE LAW OF OIL AND GAS 410-13 (2d ed. 1983).

18. E.g., First Citizens Fed. Sav. & Loan Ass’n v. Worthen Bank & Trust Co., 919 F.2d
510, 514 (9th Cir. 1990) (declining to impose fiduciary duty on lead lender in absense of
contractual requirement); see also GRANT S. NELSON & DALE A. WHITMAN, REAL ESTATE
FINANCE LAW 389-99 (3d ed. 1994).
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confidence in the ability and dedication of counselors and agents
such as Neratius Priscus, Hadrian,?" Juventius Celsus, Pliny,
and Trajan’s special friend, Lucius Licinius Sura.?®® In this cate-
gory also, one must include Trajan’s wife, the Empress Plotina.
She is said to have had an active interest in assuring honest gov-
ernment for the provinces®® and in improving the resolution of fi-
nancial disputes between the treasury and the general public.?
Her comportment is captured by historian Dio Cassius:

‘When Plotina, his wife, first entered the palace, she turned round
so as to face the stairway and the populace and said: “I enter here
such a woman as I would fain be when I depart.” And she conducted
herself during the entire reign in such manner as to incur no cen-
sure.

Trajan applied rigorous selection procedures to less exalted of-
fices as well. Pliny tells how the emperor, by selecting judges
more impartial than previous ones, ensured that in cases between
taxpayers and imperial treasury, the taxpayers often won.?'?

Key to good administration is a proper arrangement of incen-
tives and disincentives. We know of three relevant actions in
Trajan’s administration. The first was a law curbing conflicts of
interest in the senate by requiring all candidates for office to in-
vest at least a third of their resources in Italian land. At a time
when land comprised much of society’s wealth, this helped ensure
that senators would feel directly the impact of their domestic
policies, for good or ill.?*® The second was an edict called the bene-
ficium Traiani, or Benefit of Trajan.?’* Designed, perhaps, as a
substitute for the disgraced system of informers, it offered cash
rewards to putative heirs (many, if not most of whom, would have
been in the higher orders and thus in Trajan’s service) who volun-
tarily came forward to report that they might receive an inheri-

207. For Hadrian’s record in maintaining military discipline and restraining over-
reaching tax collectors, partly for which he was rewarded with a consulate, see BIRLEY,
supra note 71, at 53; H.A., supra note 1, Hadrian 3.9 to .10.

208. For a more complete list of Trajan’s counselors or amici, see GARZETTI, supra note
47, at 34041 and Longden, supra note 47, at 221-22.

209. EPIT., supra note 1, at 42.21.

210. BENNETT, supra note 44, at 77.

211. DIo, supra note 1, at 68.5.5.

212. PL.PAN., supra note 1, at 36.3—4.

213. PL.EP., supra note 1, at 6.19.

214. DIG. 49.14.13pr; see also id. 34.9.5.20 (making a later reference to the Benefit of
Trajan).
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tance that legally should go to the state treasury (aerarium).
Each award amounted to one-half of the sum collected that was
due the treasury.”?®

Third, the emperor let it be known that agents in his service
would be held accountable if they failed to adhere to high ethical
standards,?*® and that, like everyone else, they were subject to the
law. In one case, the heirs of a testator commenced a lawsuit
charging two defendants with forging part of a will. One of the de-
fendants was Eurythmus, a freedman and procurator (adminis-
trative officer) of the emperor. When some of the heirs, perhaps
concluding that discretion was the better part of valor, offered to
drop the suit against Eurythmus, Trajan reassured them with the
remark, “Nec ille Polyclitus est nec ego Nero”—“Neither is he
Polyclitus nor am I Nero”—thereby letting the heirs know that
unlike Nero’s freedman Polyclitus, Trajan’s agents were not
above the law. The suit went forward.?"’

Trajan’s insistence on compliance with law and morality did
not mean that he micromanaged his agents. On the contrary, so
long as they served him well, he let them fulfill their duties with
relatively little interference.?’®

However, among those most dangerous of the emperor’s subor-
dinates, the troops, the emperor insisted upon strict discipline.
Unrest among the soldiers had unseated several emperors, and
might have unseated Nerva had he not adopted Trajan.?’® Hence,

215. There is a mystery surrounding the Benefit: Why, under this edict, were the facts
justifying forfeiture reported to the state treasury or aerarium while the forfeitures them-
selves were to the emperor’s estate or fiscus? While there are other possible answers, I be-
lieve that the text of the edict was altered, either before, during, or after the compilation of
Justinian’s Digest. The change might have resulted from a desire to set forth more closely
the substantive law as it existed during the life of the copyist: for even by the time of
Paulus, the writer who is our source for the fragment (early third century), the aerarium
had ceased to be of much importance. The Benefit of Trajan is reported in the Digest under
the heading “De Iure Fisci;” there is no section entitled “De Iure Aerarii.” The change could
not have been an accident. It is repeated in the Digest at 49.14.13.1, 49.14.13.3, and
49.14.13.5.

216. PL.EP., supra note 1, at 6.31 (discharging and exiling a centurian for having an af-
fair with another’s wife).

217. Id. at 6.31. The final result is not known, because the letter ends by reporting a
procedural adjournment. Id.

218. PL.PAN., supra note 1, at 93 (speaking of the consuls). But see PL.EP., supra note
1, at 10.46 (describing how provincial governors were required to obey the rules in using
the cursus publicus, the imperial postal system).

219. Trajan was adopted when army discipline was breaking down. PL.PAN., supra
note 1, at 6.2,
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Trajan gave discipline much of his attention,’® and there were no

major incidents of military unrest during his two decades in of-
fice.?2!

In addition to the foregoing, the emperor prescribed various
procedural devices to improve the quality of his agents’ admini-
stration and to protect citizens from abuse. These are discussed in
the following section.

4. The Duty of Care: Judicial and Administrative Procedures

A trustee has a duty to follow procedures appropriate to sound
decision making. “The element of skill or judgment . . . would ap-
pear to include the use of proper safeguards and internal proce-
dures as well as consideration of the advice of specialists or ex-
perts when necessary to make informed decisions.”®* Trajan
acted extensively and competently as a judge in important
cases,’® and he was quite concerned with process. Many specific
enactments reflect his belief that for his government to be worthy
of the felicitas temporum, judges needed to follow judicial proce-
dures that were efficient,”” promoted the discovery of truth,?® did
not foment social division,??® and were perceived as fair.?*’

220. DiG. 2.12.9 (stating that normal holidays do not relieve soldiers from matters per-
taining to military discipline); id. 49.16.4.5 (stating that those guilty of capital offenses
found trying to enlist shall be put to death); id. 49.16.4.6 (stating that enlistees dodging
court summons are to be dismissed and sent to court, even if innocent); PL.EP., supra note
1, at 6.31 (showing that Trajan emphasizes discipline in adultery trial of centurion); id. at
10.20 (explaining that soldiers are to remain with their units as much as possible, and not
to share duties with public slaves, where discipline might be weakened).

221. DIO, supra note 1, at 68.7.5 (reporting Trajan’s maintenance of military disci-
pline).

222. BOGERT & BOGERT, supra note 22, § 541, at 171.

223. See BENNETT, supra note 44, at 122-24; see also PL.EP., supra note 1, at 6.22,
6.31.

224. See, e.g., DIG. 5.3.7pr (establishing priority of determining validity of a will before
determining validity of a grant of freedom under it); id. 48.16.10.2 (creating a thirty day
statute of limitations for successor of deceased accuser to renew charges against accused).

225. E.g., PL.EP., supra note 1, at 10.96 (stating that anonymous accusations were not
to be entertained); DiG. 29.5.10.1 (providing for questioning of father’s freedmen in case
involving death of son); id. 48.18.1.11 to .18.1.12 (providing for questioning under torture
of slaves in homicide cases; note that slaves always were questioned under torture—Tra-
jan’s contribution was not the torture, but the leave to question); id. 48.18.1.19 (using evi-
dence obtained from slaves); id. 48.18.1.21 (explaining how a questioner should use “gen-
eral,” not leading questions because the former are better suited to finding the truth); see
also id. 48.19.5pr (ordering that there was to be no criminal condemnation in absentia).

226. PL.EP., supra note 1, at 10.97 (barring anonymous accusations); ¢f. id. at 10.34
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At least three of those four goals are present in Trajan’s judi-
cial rulings on questions of inheritance, an area that comprises a
conspicuous part of his surviving work. Thus, his concern with
fairness caused him to respect the intent of the testator, even if
expressed imperfectly,”® and even if the testator failed to be-
queath the customary bribe to the emperor.?® His concern with
truth and judicial efficiency led him to insist on some formality in
will-making, even if minimal.*°

All four of these goals are present in Trajan’s celebrated pro-
scription against hunting down Christians and in his ban on
anonymous accusations.?® Anonymity encouraged mass accusa-
tions: Pliny’s letter to the emperor mentions that a great number
were being accused,”®® and one can imagine easily that those
numbers were threatening to overwhelm the slender judicial re-
sources available.”® Second, anonymous accusations were not re-
liable sources of evidence. For similar reasons Trajan elsewhere
proscribed leading questions from judges.?®* Third, Trajan was
trying to avoid the social divisions that had arisen under Domi-
tian through the practice of political posturing leading to mutual

(barring most private societies because of divisions they had caused); 10.93 (deferring to
local law, but stating that such societies sometimes are established to engage in riot and
lawlessness).

227. See, e.g., DIG. 26.7.12.1 (protecting buyers from having to return property to ward
sold by guardian in good faith; Trajan notes that this rule also protects wards by assuring
the marketability of guardianship property); id. 41.4.2.8 (holding that prescription allowed
in an item that guardian purchased at auction from estate in good faith); id. 48.17.5.2
(providing that fruit belonging to a missing person should be preserved and, if threatened
with spoilage, sold and the proceeds preserved for the owner); id. 48.19.5pr (ordering that
there will be no criminal condemnation in absentia); id. 40.5.26.7 (ordering that when a
master bound to manumit a slave fails to appear in court, the court grants liberty with the
same effect as if the master had done so); ¢f. G. INST. 3.72; J. INST. 3.7.4; CobD. 7.6.1, 7.6.12
(ruling that the right of a patron to inherit from his client is not prejudiced by an imperial
grant of citizenship to the client where the patron either does not know of the grant or
otherwise dees not consent).

228. E.g., DiG. 28.5.1pr (allowing change of normal order of clauses in a will); id.
29.1.1pr (allowing latitude in creation of military wills; but the pompous wording of this
mandatum sounds more like Nerva than Trajan).

229, Id.36.1.31(30).5; cf. id. 48.22.1 (no imperial seizure of goods of exiles).

230. J. INST. 2.6.1 (stating that mere loose talk about leaving someone as an heir does
not create a will); DIG. 29.1.24 (same).

231. PL.EP., supra note 1, at 10.97.

232. Id. at 10.96.

233. A provincial governor judged cases himself, and his staff was quite small. See G.P.
Burton, Proconsuls, Assizes and the Administration of Justice Under the Empire, 65 J.
ROMAN STUD. 92, 95, 105 (1975).

234. DIG. 48.18.1.21.
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denunciations.?®® Finally, Trajan’s directions would be accepted
by most as more than fair: not only would the accused be given an
opportunity to face his accusers, but also if the accused renounced
Christianity and made the ritual gestures of loyalty to Rome, he
or she was automatically acquitted.?®

V. CAN TRAJAN’S PRINCIPLES BE APPLIED TODAY?

The record of Trajan’s government, at least to the extent that
record has survived, strongly suggests that governments can
more closely approximate the fiduciary pattern than does Ameri-
can government today. One can raise legitimate questions, how-
ever, about the closeness of the comparison. After all, it may be
said, Trajan ruled a less diverse people with simpler tools.
Moreover, he was not a democratically elected ruler, but largely
an autocrat, and autocrats should be bound by tighter standards.

First, regarding the challenges that diversity poses to govern-
ing, it is we, not Trajan, who have the advantage. The Roman
Empire was far more culturally diverse and polyglot than the
United States today. In addition to the two official tongues—
Latin and Greek—Roman subjects spoke several Celtic and Ger-
manic languages and other languages entirely outside the Indo-
European group (such as Hebrew, Arabic, Syraic, and Aramaic)
as well as Coptic and other African tongues. There was no com-
mon school system to meld together the radically different cul-
tures encompassed by the empire. It is true that Trajan reduced
his burden by respecting the laws and institutions of smaller,
more homogeneous levels of government—a crude kind of feder-
alism.?®” But by laying down general principles for carefully se-
lected agents to adapt to local circumstances, Trajan was able to
maximize the use of the fiduciary principle, at least in decision-
making by the central government.

235. Pliny reports that “for a great many individuals of every age, both men and
women, are [by these charges] being brought to trial, and this is likely to continue. It is
not only the towns, but villages and rural districts t0o.” PL.EP., supra note 1, at 10.96.

236. Id. at 10.96 to .97.

237. For recent expositions of the advantages of federalism, see Steven G. Calabresi, “A
Government of Limited and Enumerated Powers”™ In Defense of United States v. Lopez, 94
MicH. L. REV. 752 (1995) and James O'Toole & Warren Bennis, Our Federalist Future:
The Leadership Imperative, CAL. MGMT. REV., June 22, 1992, at 73.
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As for comparative tools—it is again we who have the advan-
tage over Trajan. Even the fastest methods of communication
across the Roman Empire consumed days, sometimes weeks.
Transportation was limited to the speed of horses. The emperor’s
“database” consisted of personal recollections, scrolls in the impe-
rial archives, letters from officials, petitions from citizens, and
any other materials he could obtain from distant libraries. The
communication, transportation, and information technology our
policymakers take for granted was utterly nonexistent.

As to the objection that Trajan’s position was largely auto-
cratic, the fact of autocracy must be conceded—but how disposi-
tive is it? One can argue plausibly that, because in an elective
system the ballot box offers citizens an alternative unavailable in
an autocracy, periodic election renders fiduciary government less
necessary. Perhaps it is so. On the other hand, it is noteworthy
that our law concedes very limited force to this argument in pri-
vate sector relationships, such as incorporated and unincorpo-
rated associations, where managers usually are elected by those
they regulate. In the private sector, all officials—however cho-
sen—who culpably cause loss may be liable to the organization or
its members. Even sole selection does not bar recovery; the fact
that an employer hired a faithless agent does not immunize the
agent from the legal duty of indemnifying his employer.?*® Only in
the public sector is it seriously contended that the ballot box is an
adequate remedy for official malice, self-seeking, or incompe-
tence.

But the ballot box alone is inadequate for protecting the public
from official misconduct. One reason is the small voice any one
person, or any one interest group, has in the election of the lead-
ers who target that person or group for unfair treatment. Another
is that the programs of today’s welfare state create a trust-like
dependence on whomever is in office. The average retiree in the
United States today is almost certainly more dependent on sitting
federal lawmakers and their continued commitment to Social Se-
curity than the average civilian provincial retiree was dependent
on Trajan.

238. RESTATEMENT (SECOND) OF AGENCY § 15 (1958) (stating that agency requires con-
sent of the principal); id. § 399 (stating that an agent is liable to a principal for breach of
duty to such principal).
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Earlier in this article,?® I set forth the spectrum of private sec-
tor relationships, ranging from one extreme: the arms-length
deal, where one party has little or no sway over the other, to the
other extreme: the private trust for children, where the man-
ager’s power and the managed person’s dependence are very
great. Because of the overwhelming power of government and the
difficulty people face in escaping any particular jurisdiction, one
can argue that the law should confine political discretion even
more tightly than it confines a trustee’s discretion.

At this point, however, two more serious objections arise. Both
stem from a concern for the preservation of freedom. At the
power/dependence end of the fiduciary spectrum, the manager
disregards even the will of the beneficiaries and, instead, does
what the manager deems in their best interest, subject to exact-
ing judicial review. This model is inconsistent with our notions of
individual autonomy.?*® Even Trajan, autocrat as he was, accom-
modated a considerable amount of citizen freedom.?*! Qur model
should accommodate more.

A related objection is that application of overly exacting fiduci-
ary standards might replace rule by elected representatives with
rule by judiciary. Few of us would want to see judges as the cen-
tral arbiters of tax or regulatory policy. However, we need not
adopt a fiduciary model that requires this. Our model can allow a
certain deference to political judgment without affording politi-
cians “open seasons” on the liberties and fortunes of groups that
are out of favor.

It may be, therefore, that the most nearly appropriate fiduciary
model for government is the one now applied to private, non-
profit, democratic cooperative associations engaged in the long-
term management and conservation of important assets for their
members: housing and agricultural cooperatives, homeowners’
associations, and the like. These are the organizations that are
near, but not at, the trust end of spectrum—a score of “five out of
a possible six,” so to speak.*? Officials of such associations enjoy

239, Supra notes 15-19 and accompanying text.

240. Compare, however, the government’s “trust” relationship with Indian tribes, in
which Congress may disregard the will of the beneficiaries without the limitation of ex-
acting review. E.g., Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).

241, Supra notes 181-89 and accompanying text.

242. The scheme set forth above classifies relationships according to level of power and
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fairly broad discretion, but still are required to conduct them-
selves as nearly all of us would wish our government decision-
makers conducted themselves: in a fashion that is (1) disinter-
ested, (2) nondiscriminatory,”® (3) in good faith, (4) procedurally
reasonable, and (5) based on good information as to options and
empirically demonstrated consequences.?** In some areas, public
decisionmaking already meets those standards—the U.S. Sen-
ate’s deliberations over foreign policy come to mind. In other ar-
eas, they are the standards that most politicians already pretend
to meet.

In public law terms, such a standard suggests that courts re-
view exercises of political discretion with an “intermediate scru-
tiny” standard even if such regulations are now subject only to a
“rational relationship” test. A number of commentators have sug-
gested this approach in any event.?*® However, even a looser
standard of review, for example, one comparable to the large cor-
poration version of the Business Judgment Rule, would be a step
toward more responsible government, even if it might leave poli-
ticians with more leeway than they either need or deserve.?*®

Some may argue that fiduciary government is not a worthy
goal at all. Certainly the goal will not appeal to those who still,
after all we experienced in the twentieth century, think that un-
bridled political power can create a better society. But there is
evidence that, given unweighted choices, most people, even most
people in civil government, would think fiduciary standards are a

dependence into six categories. Supra notes 15-19 and accompanying text.

243. Application of this principle would require increased use of compensation to people
suffering disproportionately from regulations purportedly adopted to further the general
welfare.

244. Although much policy decisionmaking still is guesswork, one merely observing the
political process might be surprised to learn that much of it no longer is, due to a plethora
of reasonably unbiased empirical studies on the real-world effects of public policy choices.
On education, see, for example, Eric A. Hanusek, Assessing the Effects of School Resources
on Student Performance: An Update, 19 EDUC. EVALUATION & POLICY ANALYSIS 141
(1997). On government size, see, for example, James Gwartney, Robert Lawson & Randall
Holcombe, THE SIZE AND FUNCTIONS OF GOVERNMENT AND EcoNomic GROWTH, U.S. Con-
gress, Joint Economic Committee, at http://swwww.house.gov/jec/growth/function/function
htm (ast visited Mar. 8, 2001).

245. Professors Bernard H. Siegan and Richard Epstein both have proposed this ap-
proach. See Bernard H. Siegan & Richard Epstein, Recent Publications, 67 GEO. WASH. L.
REV. 791, 794 (1999) (reviewing Bernard H. Siegan, PROPERTY AND FREEDOM: THE
CONSTITUTION, THE COURTS AND LAND USE REGULATION (1997)); Symposium, Richard Ep-
stein’s Takings: Private Property and the Power of Eminent Domain, Proceedings of the
Conference on Takings of Property and the Constitution, 41 U. MiaMi L. REV. 49, 74 (1986).

246. Supra notes 23-25 and accompanying text.
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good idea. Fiduciary and quasi-fiduciary standards are, after all,
what the decisionmakers in civil government themselves opt for
when judging people other than themselves. Such standards, un-
der many different names,*” hold sway over all kinds of manag-
ers—except those employed in civil government.

Not only the adoption of such norms, but also the market itself
reveals such preferences. The almost universal absence of redis-
tributive devices in arrangements marketed to the general public
testifies to their ex ante unpopularity.?*® The almost uniform in-
sistence by politicians on their own good intentions and best ef-
forts, and their frequent repetition of the adage of President
Cleveland—that inestimable politician who really believed it—
that a public office is indeed a public trust, reflects their
perception that, even when they are not acting like fiduciaries,
the electorate wishes they were.

VI. CONCLUSION

The principles by which Trajan governed are a rebuke to our
own, less exacting, standards of public law. It is Trajan’s applica-
tion of those principles, and not merely his adoption of a few
modern-sounding judicial procedural safeguards, that makes his
reign juristically important. This eminently practical soldier-
turned-emperor showed us that holding government to fiduciary
standards, even in a huge multicultural empire, is not merely a
noble ideal—but an attainable one.

247. For example, fiduciary duties, duties of utmost good faith, implied covenants of
fair dealing, ete. discussed supra notes 98-99, 118-123, 158-60, 192-93, 198, 206, 222 and
accompanying text.

248. Robert C. Ellickson, Cities and Homeowners Associations, 130 U. PA. L. REV. 1519,
1547-54 (1982).



