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'Bench, bar, law school partnership can bring professionalism back

Martin Burke, dean of the UM School of
K w, Presen ted the following paper at the
ot .,;/n,nn.tmf Meeting CLE seminar on

meg_.;siomlfism.

nher 1960 masterpiece, To Killa M?ck—
nghirds Harper Lee paints a portrait of
! ‘small town lawyer, Atticus Finch,
L:vho represents lawyering at its best.
The many facets of Atticus Finch’s
character emerge as Lee masterfully
sketches thedetailsof one period of his
family’s lifeas seen through the eyes of
his young daughter Jean Louise, affec-
tionately known as Scout.

Atticus was a widower trying to raise

" twobrightand rambunctious children,

jem and Scout. As a parent and law-
yer, he worked to instill in his children
a respect for the law and for the rights
of others. Recall the many times he
admonished Jem and Scout not to dis-
turb their neighbors, the Radleys, and
in particular, to respect the privacy of
the reclusive Arthur Radley, whom
the children referred to as Boo.

Atticus was a community-spirited
individual. He represented Maycomb
County in the Alabama State Legisla-
tureand, until he took on the represen-
tation of Tom Robinson, a black man
charged with raping a white woman,
he was widely respected.

Atti_cus was an attorney with a passion
for justice. When he agreed to repre-
sent Tom Robinson, he did so recog-
Nizing that he and his family would be
‘t2]‘1l1c1zed and even shunned by rela-
\ves, friends and neighbors. When
: iust‘l‘-lestioned why he would disre-
El;r:n the opinion of people in the

Um‘n:m.ty and representsomeonelike
: re:; ltl‘cus replied: “For a number
”]d;;:‘f\b, Scout. The main one s that
o ; tIcouldn’t hold my head upin
. thé : :tguldn’t represent this county
You or Cgislature. 1 couldn’t even tell

Jem not to do something.”

k the case knowing that in
ity hecouldn’twinbecause,
Putit, in a case pitting a white
§ word against a black man’s

das g
man’

P

word, the black man would not be
believed. And, although he knew that
he would not be compensated for his
time, he undertook the case because it
was right to do so because Tom Robin-
son was entitled to equal justice under
the law.

We are barraged by lawyer
jokes and comments from
people both within and without
the profession decrying the
Gck of professionalism among

lawyers.

/

Atticus’ courageishighlighted inLee’s
evocative description of Atticus keep-
ing anall night vigilat the county jailin
order to protect Tom. Particularly
dramatic is Lee’s description of the
middle-of-the-night confrontation
between Atticus, Jem and Scout, and
the group of white men who came to
the jail to kidnap and presumably kill
Tom. We witness Atticus” deep com-
passion forothers, especially the weak,
when Tom Robinson is killed in an
effort to escape from prison and At-
ticus must break the news to Helen,
Tom's wife.

Lee depicts Atticus asa gentlemanand

a man of conviction — an attorney
whose conductalwaysreflected adeep
respect for thelaw and for legal institu-
tions. With her masterful strokes, she
paints a picture of the lawyer as a
professional—one who is committed
to public service—one who subordi-
nates financial reward and sometimes
personal standing to social responsi-
bility.

I wonder how Lee would depict an
attorney today? Certainly most mod-
ern descriptions of attorneys are far
from flattering. Indeed, if anything,
we are barraged by lawyer jokes and
comments from people both within
and without the profession decrying
the lack of professionalism among
lawyers.

Now I know and you know that there
are many Atticus Finches in our pro-
fession, particularly here in Montana,
but my fear is that the values which
motivated Atticus may no longer be
shared as widely as they once were by
members of our profession. The evi-
dence at least suggests that.

State and local bar associations across
this country report a growing concern
within the profession for the lack of
civility among lawyers. A win-at-any-
cost mentality has resulted in attor-
neys lying to or misleading otherattor-
neys, taking advantage of opposing
counsel on technicalities, writing abra-
sivelettersand taking brashand overly
aggressive stances, pressing marginal
claims, acting as hired guns, and fail-
ing to accord other attorneys basic
courtesies such as returning telephone
calls or accommodating an opposing
lawyer’s schedule.

Some of these same criticisms also have
been voiced by clients who often do
not believe that they have been kept
properly informed of the progress on
their case, or had their matters handled
as expeditiously and inexpensively as
possible. Others complain that attor-
neys don’treturn their calls, arelate for
appointments, and appear more wor-

(More PROFESSIONALISM, page 6)
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ried about getting paid than doing a
good job for the client. Often clients
are dismayed at the attorney’s failure
to advise them regarding alternatives
to litigation and are appalled at the
expense of the discovery efforts.

Despite a few reports to the contrary,
lawyer volunteerism is also on the
decline. And I attribute that in no
small part to thecommercialism which
seems to be running rampant in our
profession. The focus in too many law
firms and on the part of too many
attorneys appears to be on the bottom
line— how many billable hours have I
generated today? Increasingly, I hear,
even in our own state, that firms are
requiring an average of 38-40 billable
hours per week. As aresult, attorneys
havelittle time for community involve-
ment and for the kinds of exemplary
public efforts which have been part of
the tradition of our profession.

The message communicated by many
attorneys and firms to new lawyers is
that almost all of one’s waking time
should translate into billable hours for
the firm. Double and triple billing of
time is becoming commonplace. In our
own state of Montana, I see few attor-
neys serving in the state legislature.
Why? Because they can’tafford to take
time away from their practice. Like-
wise, thereisareluctance on the partof
some of the best and the brightest
within our profession to allow their
names to be considered for judgeships
or to run for elected judgeships.

In many cases, these attorneys explain
that they simply can’t afford the cutin
pay that service on the bench would
entail. This concern for thebottomline
leads me to question whether ours will
for very long be viewed as a profession
dedicated to the public good or as a
profession providing leadership in
government and community life.

Atticus Finch’s representation of Tom
Robinson provides a classic example
of pro bono work. Ours is a profession
with a long and proud tradition of
such work. The concern, however, for
billable hours has taken its toll here as

well. The amount of pro bono work
being done by attorneys in this coun-
try today is not very impressive. A
recent ABA poll indicates that over 36
percent of the attorneys practicing in
this country do no pro bono work, and
23 percent do only 10-25 hours of pro
bono work a year.

When one considers the high cost of
legal services, thedwindling resources
for legal services for the poor, and the
reticence of attorneys to engage in pro
bono work, itbecomes clear that access
to quality legal services is becoming a
major problem in our country for the
poor and also for the middle class.

i

this regard I want to address the y, =
ous roles which can be played by lal
schools, the profession and the Cour‘:'
and specifically note the kind of Pay
nerships which I think can be forn,Lﬁ [an
for our mutual benefit. der‘1
mo

The role of the law schools }i‘;-l’_

1
When I first was named to the dg s

ship at our law school, George Boyg) (-,
man invited me to meet with the o 197
ecutive officers of the Bar to discu'si La
what the Law School was doing y era
instill in students a sense of profy Ve
sionalism. The clearmessage, of Coury,

in this invitation was that the pracy, G2
ch
att

™ thi

The focus intoo many law firms and on the part of too many attorneys appea Li

to be on the bottom line — how many billable hours have | generated today) fh‘

ca

And it is not just volunteerism in our
communities, government leadership,
and pro bono work that are suffering
from what has been referred to as the
“tyranny of the timesheet”; attorneys
in their personal lives are suffering as
well. There is less and less time for
family life and personal time. As a
result, we see nationwide ariseindrug
and alcohol abuse among attorneys,
more family breakups, and growing
dissatisfaction with the practice.

If one were to focus only on all of these
criticisms and concerns, a grim picture
of our profession emerges. Again,
however, I want to emphasize that
much excellent, indeed extraordinary,
work is being done in our communi-
ties and our states and nation by
members of the bar and judiciary col-
lectively and individually. Nonethe-
less, I am convinced that much more
can be done and that we must address
this range of criticisms and concerns.
The time for studies regarding profes-
sionalism and sermons on profession-
alism is past, and we must define and
implement an agenda for addressing
the problems which threaten our pro-
fession.

I would like to make some modest
suggestions for that agenda, and in

—

ing bar expects the Law School to play T}
an active role in professional forma. gc
tion. And Ibelieve the bar in this state vi
and in every state, has a right to expect
that of legal educators. For certainly,
law schools set the foundation for the
practice and should be responsible for
inculcating an understanding of what
it means to be a professional.

On my agenda for the law schools are
anumber of action items. I will discuss
only a few. First, the law schools as
gatekeepers for the profession must ¢
reassess in earnest their admissions s
standards. Certainly, those whomwe ¢
admit to law school ultimately dohave |
a significant impact on our profession ¢
and on our society. Idon’t believeitis
enough anymore for law school ad-
missions committees merely to engage
inanumbers game. Simply stated, our
admissions committees must consider
more than grade point averages and
LSATscores. LSAT scores and cumu-
lative GPA’s do not adequately meas-
ure whether an applicant shares those
values which undergird our profes-
sion.

Other factors which should be consid-
ered include motivation for studying
law, record of leadership in the aca

(More PROFESSIONALISM, page 21)

I .




Montana Lawyer -- September 1990 -- page 21

;I)Kof‘ESSI ONALISM, from page 6)

.c setting or in the community,
de rd of volunteer efforts, and repu-
I:tci?)n for honesty and reliability.

4w faculties must address the fact
[Eat most students entering our law
l-chOOIS are not sensitive to the role
:‘\;hich lawyers ought to play in our
:nciety and the high standards which
mustmark this publiccalling. AndI'm
cunvinced that we do not do a very
,00d job during the three years stu-
Jents are with us of impressing upon
our students the ethic of service in
contrast to the egoism of happiness. 1
pelieve that there are a number of rela-
tively modest ways law schools can
address this matter.

First, I suggest that law schools assign
all students readings — perhaps dur-
ing the summer — which challenge

reflection have a community dimen-
sion — that students meet regularly in
small groups with a faculty member
and practicing attorneys to discuss the
assigned readings. The participation
of the practicing attorney in this dia-
logueis critical in that it emphasizes to
the student that the issues being dis-
cussed are relevant. It creates an im-
portantlink between students, faculty,
and members of the local bar, and it
affords practitioners a rare opportu-
nity to reflect again upon their own
calling. The UM Law School will
embark upon this kind of program in
partnership with the local bar in the
near future, and lamenthusiasticabout
its possibilities.

My second suggestion is that law
schools take greater advantage of the
opportunities that our live client clin-
ics afford us to engage students in a
realistic and substantial examination

\

| believe the courts must join

with organized bars and the
law schoolsinemphasizingthe
values of our profession.

E

:!lem to reflect upon the special voca-
alton oflawyering. We currently do this
the UM School of Law.

Itng‘ "0t enough that they read cases
i Scholarly articles and commentar-

Onthelaw. They need to read about

. rcﬂ@c:t upon men and women in
havfl‘dctlc'e and on the bench who
skillg applied their knowledge and

esselg; fesgl_vmg conflicts, have ad-
haye Sensitive ethical questions,and
throy, Charted a successful course
sur BN the maze of competing pres-

S and expectations that confront
pl-0&’3E"-i{‘.lnrutls?ec

d] Suggest that such study and

—

of professional conduct. These clinics
provide our students with hands-on
experience; students in the clinical
setting are faced with the moral dilem-
mas, the conflicts and the frustrations
which attorneys must address.

The UM Law School has just received
a grant from the U.S. Department of
Education for a pilot program which
should significantly enhance the expe-
rience of our students in our external
clinics.

Because most if notall students atsome
point during their law school years
also intern in law firms, I believe that
the law schools and law firms should

work together in sponsoring in-firm
seminars on issues of professionalism
such as the limits on advocacy, abuse
of the discovery process, or the appro-
priate billing of clients.

Law schools have a responsibility to
assist in the revitalizing of the local
and state bar organizations. Law
schools and bar associations should
encourage law faculty and students to
serve as members of bar committees.
Last year, President Gary Spaeth took
the initiative to appoint a number of
our law students as members of bar
committees. In many cases, the stu-
dents worked side by side with mem-
bers of the law faculty who had also
been appointed to the committees.

The role of the practicing bar

There are a number of valuable ways
in which the bar can effectively ad-
dress issues of professionalism. First,
I'submit that there mustbe a concerted
effort to work with new lawyers to
assure a proper transition from law
school to the practice. Many of the
complaints 1 hear fromlawyersregard-
ing lack of professionalism stem from
the conduct of young lawyers. Just as
law professors must serve as profes-
sional role models for law students, so
too must members of the bar serve as
role models for newly admitted law-
yers. I applaud the efforts of some
local bars to establish mentoring sys-
tems designed to assist young lawyers.

As a young lawyer, I had the good
fortune to work with an outstanding
federal judge and later with a senior
attorney in the law firm with which I
was associated. Both were men witha
deep compassion for people and a
genuine love for the law. Both were
committed spouses and fathers; they
participated enthusiastically in their
communities and were leaders. They
were mentors for me and their’s was
the kind of mentorship of word and
example which every new attorney
should have. I urge law firms and law
professors to sit down with one an-
other and begin talking about men-
toring — and to begin creating viable
mentoring programs.

(More PROFESSIONALISM, page 22)
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A second area in which the practicing
bar must take action is that of access to
legal services. The great majority of
lawyers surveyed regarding pro bono
work oppose mandatory pro bono
work. I, too, oppose it. On the other
hand, I believe thateverylawyer should
be guided by an ethic of service and, in
that regard, should view pro bono
activity as part of the culture of his or
her firm. And, attorneys must de-
mand that pro bono activity remains a
part of the firm culture.

As I suggested early in this presenta-
tion, the profession must also address
the quality of life issue. The practice of
law is often stressful and that stress is
exacerbated when the demands of firms
for the time of attorneys creates prob-
lems on the home front. When gradu-
ates visit me at the law school and
confide in me that they feel guilty and
saddened about not spending much
time with their children or with their
spouses; when they tell me that they
can’tafford to participate as actively in
the schools which their children at-
tend, or in their churches; when they
tell me that they haven’t had time to
just sitdown and read a good novel for
a long time I become convinced that
our professionis promoting unhealthy
life styles to the detriment of everyone.

How often does your firm engage in
discussions aboutlife outside the firm?
When the firm sets billable hour re-
quirements for new attorneys, what
thoughtis givento thefact that the firm
has an obligation to nurture the whole
person? Is there discussion of alterna-
tive workschedules? Alternative part-
nership tracks? I'hear from more and
more graduates that they would be
willing to receive less compensation if
the firms would reduce their billable
hour expectations.

Another item which I believe should
be on the agenda of the profession is
public education regarding the law.
Lawyers have an obligation to pre-
serve and to enhance the rule of law in
our society. That can only occur,
however, if there is an educated citi-
zenry. In this regard, I recommend
that local bars, in conjunction with the
law schools, develop and implement

appropriate public education pro-
grams.

There are some excellent models in-
cluding the Citizen or People Law
School model and the Street Law Pro-
gram. The Cascade County Young
Lawyers Association has spearheaded
this effort and the State Bar Profes-
sionalism Committee is now attempt-
ing to prepare materials so that these
programs can be conducted through-
out the state.

The role of the courts

The least understood branch of our
government is undoubtedly the judi-
cial branch. Again, I believe public
educationis necessary and, to thatend,
apartnershipamong thebench, thebar
and the law schools can be very valu-
able.

Given the circumstances of our
profession today, would we
encourage our children to enter the
practice of law?

In Montana, for example, Chief Justice
Jean Turnage and the other members
of our Supreme Court haveestablished
a program whereby the court holds
formal sessions throughout the state.
A member of the Law School faculty or
Itravel with the Court and, beforeeach
case is heard, present a half hour over-
view to the public about the case, our
legal process and the structure of the
Montana judicial system. Thelocal bar
associations within the community
host the Court and assist by publiciz-
ing the event.

With respect to attorney misconduct,
including matters such as the abuse of
the discovery process, members of the
judiciary play a key role. Their power
is enormous and I urge that those
powers including the powers avail-
able to them under Rule 11 be utilized
aggressively. At the same time, I be-
lieve the courts must join with organ-
ized bars and the law schools in em-
phasizing the values of our profession.
While I am not so sure that we need to

|4

NG
develop a special course on profe,
sionalism, I believe that there are wy
through the existing CLE structure
each state whereby the bar, the ben,
and the law schools, in cooperati
with oneanother, could setthe tone fiy
practice in a state.

Let me conclude these remarks
suggesting that the professionalig
issues, which I noted at the outset, g
not going to just disappear. They ay
real and they must be addressed,
submit that they will beaddressed mgy
effectively if a new partnership j
formed among the law schools, thy
practicing bar and the judiciary. They,
isentirely too muchdisconnection, ang
indeed a growing incoherence, b
tween law schools nationally and th,
practice, and I believe that ultimately
everyone, lawyers, students and th
general public suffer from it. I'y
suggested today a number of modey
steps which can be taken by the schools
the bench and the bar in partnershiy
with one another to begin addressiny
these professionalism issues. We ar
in this together.

Ly mAmamasassaar

Atticus Finches’ son, Jem, aspired tob
an attorney. He admired the fact tha
his father was a man of courage, a
attorney willing to take on an unpopuw
lar cause, a man of fairness who re
spected the integrity of each humas
being and who had a deep concern for
his community — a family man who
loved his children, a whole person
Atticus encouraged Jem'’s interest it
the practice of law and nurtured hi
growing sensitivity to the work o
lawyers and the role of law.

Given the circumstances of our profes:
sion today, would we encourage ouf
children to enter the practice of law!
Would Atticus encourage Jem? Isu$
pect that at least some of us woul
have deep reservations —and if I ar
correct I suggest that we have son¥
work todo. Forus to donothing, for
to let our profession continue to dri
from those traditions and values whic!
have been its foundation, is to partic’
pate in the destruction of somethit¥
precious.

I suspect that Atticus Finch would cd
our failure to acta sin, just as he taug11
his children that it was a sin to kill®
mockingbird — ML

N
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