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POWER OF CONGRESS TO IMPEACH
AND TRY A PRESIDENT AFTER HE
HAS RESIGNED; AND POWER TO
CONTINUE A TRIAL OF AN IM-
PEACHMENT BEGUN IN ONE SES-
SION AND CARRIED OVER INTO A
SUBSEQUENT BSESSION OF CON-
GRESS

Mr. MANSFIELD. Mr. President, on
September 17, 1974, I inserted in the
Recorp a memorandum on questions
dealing with the power of the Congress
to impeach and try a President after he
has resigned and the question of con-
tinuing a trial of an impeachment be-
gun in one session and carried on into a
subsequent session of Congress, The
memorandum was prepared by the
School of Law of the University of Mon-
tana.

A
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I now have an addendum prepared by
Gardner Cromwell, professor at the Mon-
tana School of Law.

Mr. President, I ask unanimous con-
sent that my insertion under date of
Beptember 17, 1974, beginning on page
516725 and concluding on page 516728
be reinserted in the Recoap in its original
form and that this addendum be printed
in sequence.

There being no objection, the material
was ordered to be printed in the
RECORD, as follows:

i
|
5
5;5

Carrzp Ovea D10 A BUBSEQUENT SESSION
or CONGRESS

law faculty at the University of Montana
School of Law, through its dean, Robert E.

time coufronted the Senate and the Na-
tion. One question dealt with the power of
Congress to impeach and try a President
after ho has resigned and the other related
to a continuation of a trial of an Impeach-
ment begun in one sesslon and earried over
intg a subsequent sesslon of Congress,

Dean Sulllvan responded to my request
and has submitted a memorandum prepared
under the directlon of Prof. Gardner Crom-
well of the University of Montana School
of Law.

While the overriding lssue of Impeach-
ment proceedings has been rendered moot
by the acceptance by the House of Repre-
sentatives of the report of its Committee on
the Judiclary, it is my judgment that the
work product of this research endeavor
by the University of ntana is of signif-
icance and should be Included in the public
record. In pursuance of that objective, also,
I have forwarded a copy of the memorandum
to Senator Howarp CANNON, chslrman of
the Committes on Rules and Adminlstra-

any changes In Senate rules might be sug-
gested In view of the points considered.

Moreover, 1o enable the full Senate, and
others Interested In these issues, to have
the benefit of these views, I ask unanimous
consent that the memorandum be printed
at this polnt In the RECORD, as well as a
letter which I have recelved from Dean
Robert E. Bullivan of the School of Law,
University of Montana under date of
August 23, 1974,

There belng no objection, the letter and

dum were ordered to be printed
in the Recoap, as follows:
UNIVERSTTY OF MONTANA,
Missoula, Mont., August 23, 1974,
Hon. Myse MANSFIELD,
Senate Mafority Leader, Senate Office Build-
ing, Washington, D.C. >

DeAR BENATOR MansyErp: In response to
your request of August 7, I am enclosing a
memorandum by Professor Gardner Crom-
well of our law faculty. As you may know,
Professor Cromwell teaches Constitutional
Law and has been a member of our law fac-
ulty since 1967, He practiced for a time after
graduation from law school and has the rep-
utstion of an accomplished legal scholar and
a hard-nosed realist.

As the memorandum mndicates, there are
no definitive answers to the questions pre-
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~ sented. Source material is not extensive, but
there is sufficient basis to state conclusions

on the basis of probabilitles—conclusions

that reflect what a court would do if the
questions were presented for decision.

I appreciate the opportunity to submif
this memorandum to you. It enables us to
reciprocate in & small way for your extensive
and continuing efforts to assist the Univer-
sity of Montana.

Best regards.

Sincerely yours,
ROBERT E, SULLIVAN,
Dean, School of Law.
CONSTITUTIONAL RESPONSIBILITY OF CONGRESS

To PURSUE IMPEACHMENT AND TRIAL REME-

DIES IN A PROCEEDING ONCE COMMENCED OR

AFTER A PRESIDENT RESIGNS

i QUESTIONS PRESENTED

I. Whether the Congress has power to Im-
peach and t»y a President after he has
resigned.

II. Whether {he Senate has power to con-
tinue the trial of an impeachment begun in
one Session of Congress into the next Session.

CONCLUSIONS

1. Probably.

II. Probably not.

Preliminary Question: Whether determina-
tions of these questions are subject to judi-
cial review.

Conclusion: Probably.

The prellminary question raises the Issue
of the justiciabllity of so-called “political
questions.” Or, as the Supreme Court put it,
in Baker v. Carr, 369 U.S. 186, 210 (1961):
“The nonjusticiablility of a political ques-
tion {s primarily a function of the separation
of powers."” This memorandum approaches
the questions presented from the viewpoint
of the lawyer, not that of politician or his-
torlan, so most of the materials cited will be
“legul.” Because the questions presented are
unusual (if not unigue), there is not much
legal authorlty available.

The Baker decislon culled criteria from
other cases (the Court called them “‘common
characteristics) for identifying cases involv-
ing political questions. At p. 217 of 369 UBS.,
it listed these:

(1) A textuslly demonstrable constitu-
tional commitment of the {ssue to a coordl-
nate political department;

(2) A lack of judiclally discoverable and
manageable standards for resolving it;

(8) The impossibility of declding without
an initial policy determination of a kind
clearly for nonjudicial discretion;

(4) The impossibility of a court’s under-
taking independent resolution without ex-
pressing lack of the respect due coordinate
branches of government;

(6) An unusual need for unquestioning
adherence to a polltical declsion already
made;

(6) The potentiality of embarrassment
from multifarious pronouncements by vari-
ous departments on one question.

‘Thereafter, in Powell v. McCormack, 396
U.S. 486 (1960), the Court applied the Baker
criteria to Adam Clayton Powell's declaratory
Jjudgment sult claiming that the House of the
90th Congress had unconstitutionally re-
fused to seat him. Because the United States
District Court had dismissed Powell's peti-
tion “for want of jurisdiction of the subject
matter,” the Bupreme Court considered the
question af justificlabllity. Particularly, the
Court determined the “textuslly demonstra=
ble commitment" and the scope of that com-
mitment. The constitutional text involved
was that portion of Article I, § 5, which makes
the House of Representatives “the Judge of
the Qualifications of its own Members."

It ts sufficlent for the purposes of this
memorandum to record that the Supreme
Court decided that it had the power to
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separately construe that provision and to
conclude that the provision “is at most ‘a
textually demonstrable commitment' to Con-
gress to judge the qualifications expressly
set forth in the Constitution. Therefore, the
. . « doctrine does not bar Federal couris
from adjudicating petitioner’s claims." (Em-
phasis added.) (385 U.S. at 548.)

Most recently, the Bupreme Court assumed
Jurisdiction in U.S. v. Nizon, (No 73-1766), 42
L.W. 5237 (7/24/74). On appeal was the Dis-
trict Judge's order to the President to pro-
duce “certain tapes, memoranda, papers,
transeripts, or other writings' allegedly rele-
vant to criminal proceedings brought by the
Special Prosecutor. The Supreme Court up-
held that order and the District Judge's
ruling that the judiciary, not the President,
was the final arbiter of a clalm of executive
privilege. The Court rejected the President's
clalm that the doctrine of separation of
powers prevented judicial review of a Presi-
dent's determination that the privilege ap-
plied, Especially relevant to this heading is
the following language:

“In the performance of assigned constitu-
tional dutles, each branch of the Govern-
ment must initially interpret the Constitu-
tlon, and the interpretation of its powers by
any branch is due great respect from the
others, The President's counsel, as we have
noted, reads the Constitution as providing
an absolute privilege of confidentiality for
all presidential communications. Many deci-
slons of this Court, however, have unequiv-
ocally reaflirmed the holding of Marbury ».
Madison,']1 Cranch 137 (1808), that ‘4t i3 em-
phatically the province and duty of the judi-
cial department to say what the law is’ Id.,
at 177."” (Emphasis added.) 42 L.W. at 6243.)

One more decision must be discussed under
this heading, U.S. v. Smith, 286 U.S. 6 (1931),
concerned the application of certain Senate
rules to actlon by the President. The facts
were these: The President had transmitted
to the Senate the nomination of Smith to
the F.P.C. The Sgnate confirmed the nomina-
tion, ordered that the resolution of confirma-
tion be forwarded to the President, and ad-
journed (from December 20 to January 5)
all on the same day. On December 22, the
Secretary of the Senate notified the Prealdent
of the confirmation, the President commis-
sloned Smith and named him chairman, and
S8mith took the oath and began work.

On January 5, when the Senate returned,
A motion to reconsider the confirmation of
8mith was properly made under Senate rules,
It passed, as did a motion to ask the Presi-
dent to return the original resolution of
confirmation. The Presldent was notified. He
refused to saccede to the request on the
ground that Smith had been properly ap-
pointed. Thereafter, the Senate asked the
district attorney of the District of Columbia
to bring a quo warranto proceeding.

The Supreme Court stated that the sole
question was one of law: Did the Senate
have the power it asserted? The answer to
the question, the Court said, “depends pri-
marlly upon the applicable Senate rules.'
(286 UB. at 30.) The Court made plain that
the gquestion concerned construction of the
rules, not their constitutionality, clearly rec-
ognizing that it had no concern with “wis-
dom or folly,” only power. The significance
of the Smith decision ‘to this heading is em-
phased in this quotation:

“As the construction to be given to the
rules affects persons other than members of
the Senate, the question presented is of ne-
cessity a judicial one.” * (Emphasis added.)
(286 U.S. at 33.) .

This position is significant, too, to a mat-
ter considered under the second questlon
presented—present Senate rules and their
relation to impeachment. In the Smith opin-

lon, following the language quoted above, -

the Court stated that it “must give great
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welght to the Senate's present construction
of its own rules,” but that it was noi pre-
cluded from making its own interpresation
of them.

“A related view was expressed by the
court of Appeals for the District of Colum-
bia Circuit in Neison v. U.S, 208 F2d 505,
513 (1953), cert. den. 346 US. 827 (1953):
“Though a court ¢can no more enjoin a con-
greasional committee from making an un-
constitutional search and seizure than it
can enjoin Congress from passing an un-
constitutional bill (citing Hearst v. Black,
87 F.2d 68 (1936)), a court does have-the
power and duty to deny legal effect to either
in an actlon before it.” A similar statement
and application appears in Fischler v. Me-
Carthy, 117 P. Bupp. 643 (D.CSD.N.Y.
1964), aff’d. 218 F.2d 164 (1964).

Addendum: Somewhat related to the pre-
liminary question is another posed by Raoul
Berger in IMPEACHMENT: THE CON-
STITUTIONAL PROBLEMS (Harvard, 1978).
Chapter III, entitled *Judicial Review,” re-
fers to some of the matters discussed un-
der this heading, including Powell v. Mc-
Cormack. Berger recognized that “from
Story onward,” (including Prof. Herbert
Wechsler), the view has been that the Sen-
ate “has the last word.” But, taking ac-
count of constitutional gudrantees of in-
dividual freedoms, inter alig, he wrote:

“Constitutional limits, as Powell ». Mc-
Cormack again reminds us, are subject to
judicial enforcement; and I would urge
that judicial review of impeachment is re-
quired to protect the 6ther branches from
Congress' arbitrary will.” (Emphasis added.)
(Berger, IMPEACHMENT, p. 119.)

Irving Brant, IMPEACHMENT: TRIALS
AND ERRORS (Knopf, 1973) presents a
different argument (pp. 182-197] that, if
impeachment in fact amounts to a bill of
attainder, the judiciary has power to act.

Bates, Book Review [Berger and Brant
books on IMPEACHMENT, 25 Stan. L.
Rev. 008, 925 (1973) states: “Berger and
Brant have, by their analyses, considerably
undermind the traditional view that judi-
clal review of impeachments is unavailable.”
- . . These authors, almost alone among
constitutional scholars, have developed ar-
guments for judicial review that the Court
might adopt.”

On the other hand, W. W. Willoughby (3
THE CONSTITUTIONAL - LAW OF THE
UNITED STATES, p. 1661, 1929) asserted
flatly: “It is scarcely necessary to say that
the proceedings and determinations of the
Senate when sitting as a court of impeach-
ment are notsubject to review in any other
court.” Broderick, Citizens’ Guide to Im-
peachment of a Presidemt: Problem Areas,
23 Cath. U. L. Rev. 205, 237 (1978) makes
the same “assumption,” but takes account
of Berger's contrary view.

DISCUSSION

I. Whether the Congress has power to
impeach and try a President after he has
resigned.

There is very little precedent or discus-
slon avallable. The Associated Press wire
carried an item (Spokane, Washington,
Spokesman-Review, Sunday, August 11,
1974, p. 3, col. 7) quoting an ACLU demand
for impeachment despite resignation, based
on the 1876 tmpeachment of ex-Secretary
of War Belknap.

In the most recent of his two timely books
[Executive Privilege: A Constitutional Myth
(Harvard 1974) ], Raoul Berger referred to
the Belknap situation. In discussing Presi~
dent Andrew Jackson's refusal to furnish
certain material at the request of Congress,
Berger wrote:

“. . . Jackson was clearly wrong, unless we
are to assume that the power to fnvestigate
executive conduct 1s cut off by termination
of officlal service.” (Emphasis added.) (Berg-
er, Executive Privilege, p. 182.)

!
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Tu & footnote (No. 114) to that sentence
appears this:

. « » The lssue was ‘squarely ralsed’ in
the impeachment of Gmnt's Secretary of
Vear, W. W. Belknap, and the Senate ruled
that ‘it had not lost jurisdiction by virtue
of Belknap's resigoation’; 3 W.W. Willough-
by, The Constitutional Law of the United
Staies, 1449 (New York, 1929.”

As far as It goes, the reference to Wii-
lcughby Is acourate. But, for the purposes
of this memorandum, it Is important to re=-
cord that a footnote (No. 5) to the Willough-
by text states that, upon five separate oc-
casions, lmpeachment proceedings against
federal judges were dropped by the House
when it was notified that each had resigned.

Belknap was acquitted. A Treatise on Fed-

eral Impeachments, Simpson (Scholarly
Resources, Inc., 1973; first printed 1916)
contalns (pp. 203-205) an abridgement of

the Belknap impeachment trial, taken from
“Proceedings of the Senate sitting for the
trial of Willlam W. Belknap, 9 (1876)."
It concludes with this sentence: ‘“He was
scquitted upon the ground that he bad re-
signed his office as Secretary of War, and
his resignation had been accepted by the
Prosldent n couple of hours before the actual
adoptlion of Lthe articles of impenchment by
the House." (Simpson. Treatlse, p. 205.)

Brant, Impeachment, supra, lreats of the
Belknap trial in Chapter VIII. He reports
that 37 senators voted for conviction (4
short of the two-thirds necessary) and 25
for acquittal. Twenty-two+ of the latter
unumber gave as their reason that the Senate
had no jurisdiction over & civil officer wha
resigned before he was impeached

Finally, under this heading, it is empha-
slzed that the last clause of Art. I, § 3, pro-
vides not only for removal from office as a
Judgment in a case of impeaschment, but per
mits “disqualification to hold and enjoy any
office of honor, Trust or Profit under the
United States.” Berger's footnote No. 114 (p.
182), referred te above, cites instances of re-
quests by Secretary of the Treasury Wolcott
(1800) and Vice President Calhoun (1826) to
the House to investigate Lheir respective per-
formances in offices since vacated. Then ap-
pears this sentence: "And, I the derelictious
warrant, impeachment can follow and result
in disqualification to hold office.”

I1. Whether the Senate has power to con=-
tinue the trial of an impeachment begun in
one Session of Congress Into the next Ses-
sion.

The only fint answer appears in “Jeffer-
son's Manual," reproduced in Rules and
Manusal United States Senate 1973 (93rd Con-
greds, 1st session—B8enate Doc. No. 93-1);
“Continuance. An lmpeachment Is not dis-
continued by the dissolution of Parllament,
but may be resumed by the new Parliament
T. Ray., 383, 4 Com. Journ, 23 Dec, 1970;
Lord's Journ,, May 15, 1791; 2 Woods, 618."
(Rules and Manual, p. 565). Rule XIII of the
S8enate's Rules for Impeachment Trials does
not speak to the issue, providing that ad-
Journment of the impeachment frial does not
adjourn the Senate. (Rules and Manual, p.
140.) Likewise, Willoughby's statement is not
on the point. He argues that dissolution of
the House, by analogy to criminal proceed-
ings and the English practice, ought not to
terminate the charges. (Willoughby, supra,
§ 933, p. 1451.)

To some extent, the answer to the ques-
tion presented depends upon whether the
character of the Senate when trying an im-
peachment Is so altered from that of "legis-
lative body" as to prevent the application of
decisions concerning the effect of adjourn-
ment. Existing precedent relates to the lat-
ter. But Willoughby, supra, asserts (§ 032, p.
1450) that the “Senate, when trying im-
peachments, sits not as a legislative but as

* Willoughby, supra,
‘twenty.”

gives the figure of

& Judicial body.” His reason for making the
assertion, however, appears revealed by the
next sentence which that the Sen-
ate has “at least & moral obligation™ to apply
Judiclal procedures.

In an extensive article entitled Federal
Impeachments, 64 U. Penn. L. Rev. 651 (1916)
reprinted in Treatise cited supra, Simpson
poses the question (pp. 667-676): “In what
capacity does the Senate sit upon the trial of
an lmpeachment?” He answers the question,
after consideration of historical precedent,
thus: “The Senate, then being a court, or
proceeding as if it were, . . . " (Emphasis
added.) (p. 674.) Much of the ten pages de-
voted to discussion of the guestion relates to
the manner in which the Senators, in im-
peachment trials, have denominated the Sen-
ate—as “court” or as "high court of im-
peachment.” But the more telling precedent
is this (from p. 668) : “The matter came up
during the impeachement of President John-
son. It is sald In Hinds' Precedenis of the
House of Representatives [Vol. 3, par. 2057
(1907) ]:

“‘In 1868, after mature consideration, the
Senate decided that it sat for impeachment
trials as the Senate and not as a court, . . .
An anxtety lest the Chief Justice might have
a vole seems to have led the Senate to drop
the words “High Court of Impeachment”
from Its rules.'

It is worth observing that the use of
such phrases as "High Court of Impeach-
ment” may ignore the historical fact that
the House of Lords has performed both
legislative and judiclal functions. To the
very recent past: Press reports of proposals
to change the Senate Rules to deprive the
Chlef Justice of a vote do not affect the
analysis which follows.)

On several occasions, the Supreme Court
has treated the question of the effect of ad-
Journment of the Congress or the House.
There have been two subjects involved—(1)
the extent of the power to punish for con-
tempt, and (2) the veto power of the
President.

(1) The earliest case was Anderson v.
Dunn, 6 Wheat, 204 (1821). There, the ques~
tion was the extent of the power of Congress
to imprison for contempt. The Supreme
Court ruled that the duration of !mprison-
ment was set by the life of the Congress.
For purposes of this heading, the following
language is significant:

“. . . although the legislative power con-
tinues perpetual, the legislative body ceases
to exist on the moment of its adjournment
or periodical dissolution.” (Emphasis added.)
(6 Wheat, at 231.)

That conclusion was reaMrmed In Mar-
shall v. Gordon, 243 U8, 521, 542 (1916).

Both of those decisions are cited in sup-
port of a footnote statement appearing in
Gojack v. US., 384 US. 702, T07 (1865). That
case involved an indictment and convic-
tion for contempt of Congress under statute,
and the footnote related to an assertion by
the United States that there was a "con-
tinuing investigation" by a House commit-
tee of Communist activities in labor unions,
The Court pointed out, in footnote, that
there was no record of House authorization
of such ' a “continuing investigation.” The
Court continued:

“In any event, the authorization of a
‘major investigation’ by a full Committee
must occur during the term of the Congress
in which the investigation takes place.
Neither the House of Representatives nor its
committees are continuing bodies. Cf. Ander-
son . ..’ Marshall. .. .)” (Emphasis added.)
(384 U.S. at 707, fn. 4)

(The Court also noted that the House
adopted its Rules at the beginning of each
Congress. The same reason could be applied
to the Senate. The SENATE RULES cited
supra.)

The consistent pattern shown by constitu-
tional provisions and Court decisions con-
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tinues In Acts of Congress. For example: 2
USC. 17 provides: “The Tuesday next after
the 1st Monday In November, in every even
numbered year, is established as the day for
the election, in each of the States and Ter-
ritories of the United States, of Representa-
tives and Delegates to the Congress commenc=
ing on the 3d day of January next there-
after. . . ." (Emphasis added.) The provision
for adjournment, 2 US.C. § 198, recognizes
that each Congress ends at the end of an
even-numbered year.

(2) The “pocket veto" decisions make clear
that the adjournment of a Congress ends its
legislative life. The question was extensively
considered In The Pocket Veto Case (Oka-
nogan Indians ». U.S.), 279 U.S. 655 (1928).
At l=sue there was that part of the Constitu-
tion which reads as follows:

Art. I, § 7, cl. 3: “. . .1t any Bill shall not
be returned by the President within ten Days
(Sundays excepted) after it shall have been
presented to him, the Same shall be a Law,
in like Manmer as If he had signed it, unless
the Congress by thelf Adjournment prevent
ﬁ:netum,!nwhhhcuonmm not be a

w

The Court decided that the word “adjovirn-
ment,” as used In that provision, was not
limited to final adjournment, But the opinioin
specifies the effect of such final adjournment.
The Court stated that It was conceded “that
the President s necessarlly prevented from
returning a bill by a final adjournment of the
Congress, since such adjournment terminates
the legislative eristence of the Con-
gress. . . * (Emphasis added.) (270 US.
at 681) And the Court concluded:

“. . . It follows, In our opinion, . . . that
no return can be made to the House when it
Is rot in session as & collective body and Its
members dispersed.” (279 U.S. at 683.)

The opinion also considered at pp. 685-
690 an abortive attempt by the Senate in
1868 to provide for return of bills by the
President when Congress was not In session.
The extensive footnote reproduction of Sen=
ate debate shows the opinion of some Sen-
ators that the Senate has no life after ad-
Journment.)

The Pocket Veto Case was relled on In
Wright ». U.S., 302 U.S. 583 (1937), to de-
termine that a “temporary recess” taken by
one House during a sesston of Congress was
not “adjournment.” But the Court empha-
sized the bases of the earlier decision.

The factual difference between the Pocket
Veto Case and the Wright case has recclved
contemporary  emphasis. The Great Falls

Tribune (Thursday, A 16, 1974, p. 2,
ool. 7) that the United States Court
of s (Dist. Col.) had affirmed a Dis-
trict urt that President Nixon's

“pocket-veto” of the Family Practice of Med-
icine Act In 1970 could not stand. The press
reported that Circuit Judge Tamm wrote
that “an intrasession adjournment of Con-
gress does not prevent a president from re-
turning a bill he disapproves. . . ." (Empha-
sis added.) In Kennedy v. Sampson, 364 F.
Supp. 1676 (D.C.D.C.) 1973), the trial court
came to the same conclusion. And the Dis-
trict Judge wrote: “It must be kept in mind
that the Supreme Court's language in the
Pocket Veto Case applled to an adjourn-
ment at the end of a session and not to a
short recess during a session, .. . (p. 1084.)
CONCLUSION

It appears beyond argument that the ca-
pacity of a Congress to act as a legisiative
body ends when Congress ad . The Con-
stitution, Art. I, §1, provides: “All legisiv-
tive powers herein grantad shall be vested n
a Congress of the United States which shall
consist of a Senate and House of Represent-
atives.” (Emphasis added.) The provisions
em House and Senate to function
in impeachment appear In Article I, which
establishes legislattve powers,

Without embarking on extensive extra-
legal research, one can fairly assert that the
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record of constitutional conventional debate
shows that impeachment was intended as a
legislative, not judicial, check on the exccu-
tive. (Politically speaking, it is a function
of the doctrine of separation of powers.)
Whether the Senate, in conducting trial of
an impeachment, follows or adopts *'judiclal”
or “legal” rules procedure, the proceeding
itself is, constitutionally speaking, legisla-
tive.

Any argument that a Senafe sitting in
trial of an impeachment, bas a life separate
and dinstinet from that of the Congress of
which it was a part so that it may continue
trial past adjournment of the Congress must
clear that formidable obstacle. In the Wright
case clted supra, the Supreme Court posed
the question whether “the Congress by their
adjournment” prevented the President from

to fill-——makes very plain to all the final re-
sponsibility of the Senate, on facts and on
law.” Prof. Black emphasized the word
“final”; I added the other emphasis,

This language and other in the same chap-
ter relates tangentially to another point made
in the memorandum. Prof. Black makes plain
his opinion, based on a reading of the Con-
stitution and proceedings in the Convention,
that the Senate's trial of an impeachment is
a legislative (not judicial) function. That
issue Is critical, you will recall, to the ques-
tion of the power of the Senate to continue
a trial once begun past the date of adjourn-
ment of the Congress of which it was a part.

I conclude by observing that Prof. Black
several times repeats a principle which he
puts this way on page 53: “The most power=
ful maxim of constitutional law 1s that its

returning the bill which was the subject o\rules ought to make sense.”

the dispute. The Court responded:

“‘“The Congress’ did not adjourn. The Sen-
ate alone was In recess. The Constitution
creates and defines ‘the Congress.' It con-
sists ‘of a Senate and House of Representa-
tives.’ Art. I, §1. The Senate is mot ‘the
Congress.” ” (Empheasis added.) 302 U.S., at
587.)

OTHER REFERENCES

Fenton, The Scope of the Impeachment
Power, 66 Nw. U. L. Rev. 719 (1870), does
not contain matter helpful to solution of
these problems,

Ezecutive Impeachment: Stealing Fire
From the Gods, 9 New Eng. L. Rev. 267 (1974),
is contained in a bound volume missing from
the library.

Prof. Charles Black’s book IMPEACH-
MENT: A HANDBOOK (Yale, 1974), ordered
some time ago for Constitutional Law, has
not been received from the publisher.

ADDENDUM TO MY AUGUST 23 MEMORANDUM
CONCERNING "“IMPEACHMENT"

As that memorandum noted, IMPEACH-
MENT: A HANDBOOR, by Prof. Chadles L.
Black, Jr., of Yale, had not been recelved by
its date. I have since received and read it,
and offer the following comments.

There is nothing directly in the HAND-
BOOK on the questions raised directly in the
memorandum. The only utterance even re-
motely related to the question of Congress's
power to impeach after resignation appears
in this sentence in Chapter 2, “Procedures"”:
“It seems to be optional with the Senate
whether to impose the additional penalty of
disqualification from office.” (p. 13)

In Chapter 4, entitled “Impeachment and
the Courts,” Prof. Black takes a position
markedly opposite suggested by Prof. Berger.
Black's discussion, as did that of Berger, con-
cerns the question whether the Supreme
Oourt has power to review a judgment of con-
viction in a Senate trial of an impeachment,
The preliminary question which I posed in
the memorandum was different: Whether the
Surpeme Court has power to review Congres-
slonal determinations of its power to im-
peach, try, and convict after a President has
resigned. Black does not treat that question,
but there is matter in his answer to his
g;les‘t!on which I want to call to your atten-

on,

On page 59, Prof. Black writes: “So far as
X can find, not one syllable pronounced or
written in or around the time of the adop-
tion of the Constitution gives the faintest
color to the supposition that the Supreme
Court was expected to have anything to do
with impeachments, or the trial thereof, or
appeals thereon.” (emphasis added) the em-
phasized word “anything” is an overstate-
ment, because his question is narrower than
that, and it may be that it is similar to ju-
dleial dictum which is broader than the par-
tlcular case demands. Nevertheless, when (on
p. 62) Prof. Black seems to be restating his
conclusion, he writes: *. . . the wide diffusion
of this concept—that the courts have no rol»

e ——— /
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