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to m eet the  whole band in Pierre's Hole (today's Teton Valley, w est of Jackson Hole). He 

spen t the  rest of the  summer traveling w ith them : to Henry's Lake, over Red Rocks pass, 

and  down the Jefferson River. But he felt he needed more supplies and support, so they  

parted  ways a t the Three Forks of the  Missouri. DeSmet left them  with the  promise th a t 

he would return , and took with him the conviction to keep th a t promise.

Father DeSmet, two other priests and th ree  laymen left St. Louis for good the  

next April, following a slightly different route to rendezvous with the Salish a t Fort Hall 

(on the Snake River in Southeastern Idaho), th en  journeying north over the divide into 

the Deer Lodge Valley, down the Hell Gate River (the Clark Fork) through the "Hell's 

Gate," and finally arriving in the  Bitterroot Valley with the cold winds of w inter. It was 

September 24, 1841. Not daunted by the season, the Fathers immediately "entered upon 

the  religious portion of their work with determ ination, zeal and devotion. They struck 

directly a t the evils of savage society as they understood them."*

Father DeSmet noted in his journals th a t he was pleased w ith the location th a t 

the  Salish offered him for the new Mission, and named it after the holiest of women, the 

Virgin Mary. He was equally pleased about his prospects for success in converting the 

Salish and surrounding tribes. In a le tte r to the presiding Bishop in St. Louis, he 

explains why: "Their position is central, the land is fertile, and the  country surrounded 

by high m ountains. They are independent of all authority  except th a t of God."^

But success would no t come w ithout constant work. Although the Salish 

survived quite well by hunting and collecting "bitter roots," the purple succulent th a t 

was a staple of their diet and for which the valley is named. Father DeSmet and the 

missionaries desired a more consistent, and, likely, more traditionally European fare. He 

also knew th a t religious conversions required more than  ju st preaching: he had to show 

th a t a lifestyle close to God was a lifestyle of abundance by creating not only a self- 

sufficient post in the wilderness but also by providing reliable food for mission residents 

and whoever else might find themselves in need.
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Catholic authorities put a moral spin on m aintaining a stable food supply as well. 

Early Catholic missionaries were instructed to accompany the Indians on their hunting 

excursions so that: "they would not be for several weeks w ithout religious instruction" 

and because "the presence of Black Robes in the hunting camps m ight restrain  the 

Indians from indulging in disorders and excesses th a t successful hunts usually inspired 

them  to commit."^ Agriculture was considered the only alternative to the itineran t 

native lifestyle th a t included warfare, indulgences and excesses, and other heathen  

behavior. Although offered mostly through example ra ther th an  preaching, the stable, 

prosperous and settled  agricultural lifestyle was as much a part of the missionary’s goals 

for the  natives as was acceptance of the word of God.

Lewis and Clark and the ensuing explorers to the valley were skeptical of the

agricultural potential of the valley.® But, as always, the  "flamboyant and robust" Father

was eternally optimistic and strikingly practical, and his journal suggests th a t he

recognized immediately th a t the advantageous aspects of the climate and topography

could overcome the disadvantageous ones:

The soil yields abundant crops of w heat, oats and potatoes — the rich prairie 
here is capable of supporting thousands of cattle. Two large rivulets, now 
almost useless, can with a little  labor, be made to irrigate the fields, gardens 
and orchards of the  village. . . . Irrigation, either by natural or artificial means is 
absolutely necessary to the  cultivation of the  soil, in consequence of the  long 
summer d ro u g h t. . .  however, the  whole region is well suppUed with numerous 
streams and rivulets.®

DeSmet acknowledged th a t irrigation is necessary to successful agriculture in the valley, 

but was not in tim idated by the  prospects of it. Observing th a t water is plentiful and 

well-distributed, he held faith  th a t men can take advantage of the  available resources to 

improve upon the natu ra l productivity of the  land.

Inspired by these observations and beliefs. Father DeSmet se t out again soon 

after he arrived. Leaving most of his party  in the Bitterroot, he traveled to Fort Colville 

{in eastern  W ashington) w ith a few native guides, detouring to th e  Flathead Valley 

along the way to m eet Couer d'Alene tribal members, who had also requested a
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missionary presence. When he reached the  Hudson's Bay Company outpost, he obtained 

a supply of seeds and m anufactured goods for planting, and was back a t St. Mary's by 

December.

When spring finally slipped in over the m ountains with tidings of summer's 

fecundity, the missionaries prepared the soil and planted the seeds. By summer solstice, 

awash in light and warmth, they found th a t one critical supply was dwindling rapidly. 

However, the  Blackrobes did not have to travel all the way to Fort Colville for the last 

appropriation. They diverted w ater from nearby Burnt Fork Creek, a tributary of the 

B itterroot River th a t drains the  West side of the Sapphire Mountains. In doing so, they 

(unintentionally) established the  first perm anent right in th e  sta te  of Montana to use 

of those w aters under laws th a t did no t even exist y e t."

Although the  establishm ent of th a t first diversion of w ater is significant now, in 

an  era when water is relatively scarce and people are not, one m ust imagine th a t w hat 

was significant to the Bitterroot missionaries was quite different. They did no t come, 

like the  fur trappers before them  or the m iners and railroad speculators after them , to 

turn a quick profit and return  to (or create their own) "civilization" as wealthy men. 

Instead, the  missionaries w anted to save the  natives, as much from the advancing white 

heathens as from their own animistic religions, and gain their eventual entry  to heaven. 

In his journals and letters. Father DeSmet makes much of the challenges of his work: 

readying the Indians for baptism, explaining monogamy and marriage, and offering divine 

gifts of prayer, confession and blessings. He also refers to more mundane and practical 

m atters, such as obtaining supplies, constructing buildings, or managing affairs, but 

there  is scant note of irrigation or other aspects of raising crops. Food was simply a 

means to make these other, more im portant tasks possible.”

Other missionaries were more circumspect about their role in the advancing tide of 

w estern civilization than  DeSmet. Dr. Marcus Spaulding, a pro testan t missionary who
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settled  among (and was eventually m urdered by) the Cayuses near the Walla-Walla river

made th is observation:

I have no doubt our greatest work is to aid the  white se ttlem ent of th is 
country and help found its religious institu tions.... I t  cannot be hoped th a t 
time will be allowed to mature the  work of Christianization or Civilization 
before the white settlers will demand the  soil and the removal of both the 
Indians and the  missions....W hat Americans desire of this kind they  always 
effect, and it  is useless to oppose or desire i t  otherwise.

Spaulding realized th a t, although his goal may have been to convert and civilize the

Cayuses by offering them  some measure of independence and self-determ ination, he was,

more than  anything, ju st an advance guard for the  oncoming wave of settlers.

The passing of tim e reveals th a t Spaulding was right, th a t he and DeSmet and 

other missionaries, Protestant and Catholic alike, made a significant contribution to the 

rapid settlem ent of the American West. For politicians and w estern promoters, the 

success of missions like St. Mary's and subsequent se ttlem ent established the  possibility 

of creating a community of peaceful, agrarian (and notably non-Indian) citizens. 

Although there  was, literally, no governm ent for th a t part of the  country when Father 

DeSmet made his debut, the  United States was watching the happenings in and around 

the  contested Northwest Territories with keen in terest, hoping to step in and claim th a t 

area for their burgeoning republic. Possession m eant se ttlem ent (inspired by generous 

government incentives for transportation and other infrastructure), and settlem ent 

would open the way for a vast, wealthy republic buoyed by the natu ra l resources, labor 

and taxes th a t the West could provide. Additionally, m alcontents, indigents and 

wanderers could take their fortunes West and make some living using the land and 

resources available there . For these reasons, the  West was widely considered a "safety 

valve" for democracy, an alternative to the increasingly industrialized and class-divided 

society in the  East.’̂  According to Thomas Jefferson and the "Republicans" th a t 

followed him, these landed agrarians would be the self-supporting, independent middle- 

class th a t was the foundation of democratic republic.”
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As Henry Nash Smith explains in his classic monograph, Virgin Land — The

American West as Mvth and Symbol:

The perception . . . th a t the waiting West promised an indefinite expansion 
of a simple agricultural society became th e  most certain guarantee th a t the 
United States would for a long age m aintain its republican institu tions. Not 
for many centuries would the  vacant lands be filled and an overcrowded 
population fall into the depravity of Crowded Europe. The policy of the 
Government should obviously be to postpone this unhappy day as long as 
possible by fostering agriculture and removing all impediments to westward 
expansion.

Father DeSmet departed the  summer after his arrival, but the  care of St Mary's 

Mission and its converts were passed from priest to priest, including a stin t by Father 

Ravalli, for whom th e  county th a t encompasses the  Bitterroot w atershed is now named. 

But by 1850, DeSmet sen t one of his trainees. Father Joset, from Idaho to close the 

mission and sell the buildings (which by then  included a sawmill and gristmill built by 

Father Ravalli). The purchaser, Major John Owen, continued growing grain, improved the 

grist and saw mills, p lanted an orchard, brought in cattle. He converted the  grounds to 

a  fort and se t up a trading post, which, as the only one for hundreds of miles in any 

direction, encouraged commerce and a cluster of settlem ent in the vicinity. Trading 

posts brought people, and Fort Owen's reputation held th a t all travelers stopped th e re ."  

DeSmets original mission (subsequently Fort Owen) was the first perm anent white 

se ttlem ent in the  State of M ontana."

I t  w asn 't un til 1848, six years after the  first successful crops were harvested by 

the  fathers a t the St. Mary's, th a t Britain ceded a considerable portion of the its 

Northwest territories to the  United States and the  Bitterroot Valley was placed under 

the jurisdiction of the  Oregon territory. Five years later when territorial boundaries were 

shuffled, the  Bitterroot was incorporated into the  Washington territory. One of the  first 

priorities of the territory 's governor, Isaac I. Stevens, was to solidify the land claim by 

resolving "the Indian question," developing transportation networks and opening the 

land to  hom esteaders. Between 1853-54, Stevens conducted four railroad surveys, one of
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which passed through the  Clark Fork Valley. When he engaged in trea ty  negotiations 

w ith th e  Native Americans the  following year, he expressed concern th a t the Bitterroot 

was a poor place for them  because the valley was so close to the  Northern Pacific line 

th a t  would soon chug past the  valley's m outh and the  onrush of settlers th a t would 

accompany it. One history of the Bitterroot Valley conveys the attitudes and in te n t of 

Stevens and his territorial government succinctly: "Until the Indian difficulties were 

ironed out, the  full po tential of the Bitterroot country could no t be realized."'^ To 

Stevens, "full potential" most likely m eant potential for a community of prosperous 

farmers and businessmen who would contribute taxes and stability to the territories and 

speed their progress towards statehood.

Governor Stevens' solution to the  "Indian difficulties" was standard governm ent 

fare: "cessation of their aboriginal lands and removal to reservations," where clear, 

established boundaries would protect both the  settlers and the natives from squabbles 

over the white concept of property.^ Pursuing th is goal. Governor Stevens negotiated 

the Hellgate Treaty w ith the Salish, Kootenai and Pend Oreille tribes in 1855 th a t 

established the Flathead Reservation in the Jocko Valley. When the Salish complained 

th a t they  w anted to stay in their traditional Bitterroot homeland and th a t the  Jocko 

was poorly suited to  agriculture and settlem ent, the governm ent promised to complete a 

survey. If survey results showed th a t the  Bitterroot Valley was, indeed, notably better 

for planting, they would establish the reservation th e re .”

Once the territorial governm ent and the  tribes concluded negotiations and signed 

the  documents. Congress had to ratify the  trea ty  before the governm ent could allow 

active settlem ent. In the  m eantim e, all affected lands (including the  Bitterroot Valley, 

which was still under survey) were officially closed to settlem ent. However, w hat is 

w ritten  on paper is often not w hat happens, and information about the  valley during 

this period suggests th a t white se ttlem ent continued apace. For instance, in 1855, the 

same year the  Hellgate Treaty was w ritten , St. Mary's Village was incorporated as the
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town of Stevensville -  named for the W ashington territorial governor who negotiated the  

trea ty  — signaling the new residents' in ten tion  to establish a perm anent community/" 

Additionally, between the time the trea ty  was signed and when the valley was officially 

reopened for settlem ent four years later, 24 irrigation w ater rights were filed, indicating 

a t least th a t many new se ttle rs ."

The Hellgate Treaty was finally ratified in 1859, but most of the Salish chose to 

stay in their Bitterroot hom eland. Twelve years later, as more and more settlers came to 

th e  valley seeking land, the natives' presence was conspicuous enough (which means it 

was perceived to hinder white settlem ent enough) th a t President Grant issued an 

executive order requiring the  Salish to move. They refused, but after further federal 

in tervention, negotiation, and a few forged signatures, two lesser chiefs, Arlee and 

Adolph, agreed to the  move. The rest — Major Chief Charlos and his now landless, 

destitute band — rem ained living illegally in the valley their tribe had called home for 

centuries, pushed out by the  whites th a t they had originally invited th e re ."

Favorable climate, ease of diverting water, and the missionaries' successful 

example encouraged hom esteading and farming in the  Bitterroot valley at a time when 

transportation networks were arduous and rudimentary, and settlers expected to grow 

most of their own food to survive. '^By 1865, there were approximately one hundred 

white inhabitants in the valley. They were almost entirely of American origin and largely 

form south of the  Mason/Dixon line. With the  exception of a half dozen people, they 

were engaged in agricultural pursuits."" Despite such hardships, by the 1850's, word of 

the  similarly favorable conditions in the Oregon territory was luring a flush of settlers 

and rapid development there. Partly in response to this massive overland migration, 

L ieutenant John Mullan proposed a road from Fort Benton on the Missouri (the farthest 

upstream  point serviced by steamboats) to Walla Walla on the Columbia. The 624-mile 

long road he completed in 1864 "cut through 120 miles of most dense forest a w idth of
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th irty  feet, 150 miles through open pines, and th irty  miles of excavation in earth  and 

rock."^‘

Apparently it was worth the  effort, because numerous hom esteaders followed the

Mullan Road or other, less established short-cuts through Montana on their way to the

fertile Oregon prairie, stopping to purchase or trade goods, even overwintering

occasionally. Not all these Oregon pilgrims actually continued all the  way to their

original destination, choosing to stop wherever hom esteading seemed feasible. Of those

who made the journey all the  way to the Columbia, not all stayed. Elijah Chaffin, one of

the  preem inent early settlers in the  Bitterroot, came back to the  valley after spending a

w inter in  Oregon. Supposedly the wagon caravan he led back to Montana in 1866

contained 80 settlers, not all of them  family members. His grandson, Glenn Chaffin, tells

the  story with a touch of humor:

Elijah, the  amble-footed family leader, Elijah, the dedicated, Elijah, the 
purposeful pioneer of long strides bent on plowing the rich lands of Oregon, 
didn 't like the country [O regon].. . .Granddad and his traveling companions 
bought several dozen milk cows during th a t rain-splashed winter along the 
W illamette and headed back for Montana in early summer . . . joined by 
three or four other families who preferred the  aridity of the Montana 
m ountain valley to the "Oregon mist."^^

However, no m atter how favorable to climate and soils for agriculture, how steady 

the flux of able-bodied farmers, hom esteaders remained a trickle compared to the  gush of 

immigrants seeking other fortunes. I t was the glitter of gold th a t sparked a frenzied 

m igration to the  m ountainous West in the la tte r half of the n ineteen th  century, 

beginning w ith the California rush of 1849 and followed by successive profitable strikes in 

Nevada, Oregon, W ashington, Colorado and Idaho. Prospectors w eren 't ignoring Montana, 

and many had come through the country en route to the rich claims in Idaho and 

Canada, but there  were no promising reports from the region. So when the news of John 

Whitens July 28th, 1862 "rich" discovery a t Grasshopper Creek in the  Beaverhead valley 

got out, m iners came in earnest to the  land th a t is now Montana.^® The following year. 

Bill Fairweather and Henry Edgar discovered gold in Alder Gulch in the Madison Valley,
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and, in  1964, precious m etals were found in Last Chance Gulch, the center of present- 

day Helena. Perhaps in  response to the discovery of valuable minerals and the  wave of 

migration th a t was ju s t beginning, Montana was nam ed a territory and a legislature was 

convened th a t  spring.

Interestingly,*bne of the  earliest acts of the newly-established Montana 

territorial legislature was to establish a system of water rights. On January 11, 1865, 

the  legislature ratified the  doctrine of riparian rights th a t derived from English common 

law and was practiced throughout the eastern  states.^' The riparian rights system gives 

individuals rights to w ater flowing on their property, allowing them  to use th a t water 

however they  please so long as the water stays in its channel and continues downstream 

substantially "undiminished in quantity or quality."

Surface mining, however, except for the most primitive means of collecting ore, 

such as placer mining or "panning," usually follows a sequence like this one: w ater is 

diverted and /o r put under pressure, then  used to blast gulches, creeks, and their banks, 

forcing dirt and rocks into sluice boxes which separate heavy m aterials (like precious 

m etals) from lighter ones (like dirt). The w ater th a t makes it  back to the original 

stream s and riverbeds is a turbid jumble, diminished in both quantity and quality" by 

anybody's reckoning: clearly illegal under traditional riparian rights. [See Illustration i. 

Appendix A].

The first Montana territorial legislature m et in Bannack, a relatively large and 

stable se ttlem ent for the  time. These days, however, Bannack is noted on sta te  maps as 

an oft-visited ghost town. Sprouted along the  cottonwood-lined banks of Grasshopper 

Creek, Bannack was the site of Montana's first gold "rush, and its economy oscillated 

w ith the classic booms and busts of the mining economy. Walking along the dusty 

boardwalk of today's Bannack — a state  park and tourist attraction — one can well 

imagine th a t the  legislature th a t first m et in the close, dark days of a northern-latitude 

January  was heavily influenced by residents of the town and the  activities th a t founded
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it. One m ight even presume th a t miners them selves were prom inent members of th a t 

first territorial legislature.

So the  story goes: the miners and ranchers were incensed a t the  legislature's 

newly-adapted w ater conventions, and protested so vehem ently against the riparian 

doctrine th a t, the  very next day, the  legislature approved the rudim ents of doctrine of 

prior appropriation as well.^® Historians of w ater law development suggest th a t this 

pa ttern  of adopting both the riparian and prior appropriation systems was com m on/’ The 

riparian system, was, after all, essentially the  national system of w ater law, but it  did 

not reflect the  ways or the needs of those who mined and irrigated.^" Adopting both 

allowed westerners to honor tradition on paper, while asserting their individuality and 

protecting their economic in terests in practice.’^

‘ W estern water law, or the doctrine of prior appropriation, evolved a t the very 

edges of the  frontier — in the  mining camps th a t lured dispossessed easterners to 

California, Nevada, the Black Hills in search of fortune. Because riparian rights were so 

obviously ill-suited to the  mining camps, and mining camps were so far from any law 

enforcem ent anyway, miners created their own codes to govern conduct for contested 

resources. The miners' code was created to favor those who arrived first, who used as 

much as they  could get, who took the  risks and did, literally, the  dirty work of mining for 

gold. Unlike most other laws th a t determ ine resource use and allocation, w ater law 

varies from sta te  to state.^’ However, there are several principles th a t are consistent 

throughout the  West th a t have largely defined w ater law. First, w ater must be diverted 

— removed from the actual stream bed — in order to establish a right. This is the process 

of appropriating water: diverting it, using it, and thereby claiming it. Second, water 

rights are secured and m aintained chronologically: first in time, first in right. Third, 

w ater th a t is diverted m ust be pu t to a "beneficial use." Importantly, beneficial was 

legally defined to include only consumptive uses — domestic, agricultural, municipal,
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industrial. Fourth, once a water right is established, the  holder gains a property right to 

th e  water: a private right to a public resource.

"iDnce the  right is established, the w ater m ust be used continuously — if i t  is not 

used for a prescribed se t of time, then  the right is considered abandoned, and the  holder 

loses his or her right. One can also lose a right by using it waste fully. Wasting water 

m eans, of course, putting it  to a non-consumptive use, such as leaving it in the stream 

or river to benefit fish or wildlife, or for recreational activities such as boating, fishing or 

simply aesthetic enjoym ent. Those are the basic rules: use the  water or lose the right.^’ ^

Although today the  notion of beneficial use seems restrictive and ecologically 

corrupt, the  concept of requiring th a t w ater be put to beneficial use came as an a ttem pt 

to protect w ater resources from monopoly and speculative development. In Colorado, 

where prior appropriation was tested  and developed by early settlers, companies soon 

picked up on the  easy profits to be made by claiming large w ater rights (a t no cost), 

developing the infrastructure for irrigation, then  charging the farmer a perpetual fee to 

use the  w ater (above and beyond operations and m aintenance fees). By creating the 

rules of, first, appurtenancy (water rights are tied to the  land to which they are applied, 

beneficially, of course) and second, of beneficial use (the water m ust actually be put to 

consumptive use) irrigators protected themselves from w ater monopolies and speculation.

State and federal officials, a t least a t  th a t point in tim e, obliged the w ater users. 

In the  Homestead Act and other National land laws there was a limit on the  am ount of 

property th a t one could acquire. Of course, those lim itations were easy to overcome 

through corruption and fraud; nonetheless) water laws, both riparian and appropriative, 

se t no limits on how much water (which is considered property under the appropriative 

law) could be claimed^ In place of s tric t limits, the doctrine of beneficial use worked as a 

check by limiting the  individual to claiming only as much as h e /sh e  could use 

"proceeding w ith reasonable diligence according to his m e a n s . " T h i s  la tter clause also 

protected the small farmer from a wealthy appropriator diverting w ater and claiming a
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right before an irrigator of less means had the  time or money to finish complete a project 

th a t h e /sh e  began earlier.

In Bannack, January of 1865, prior appropriation wasn't quite so circumscribed, 

and i t  is worth reading the  language of the "Act to Protect and Regulate Irrigation of 

Land in the Montana Territory," closely to see how the  territorial legislature in itiated  the 

doctrine of prior appropriation in this state:

Section 1 That all persons who claim ...title  to any land or parcel of land 
w ithin the  Montana territory . . .  when those claims are on the  bank or 
margin or neighborhood of any water, creek or river, shall be entitled  to the 
use of the w ater of said stream for the  purpose of irrigation, making said 
claim available to the  full ex tent of the  soil for agricultural purposes.

[Affirms riparian rights are still valid, particularly for agriculture]

Section 2 Any person owning claims in such a locality th a t has not 
sufficient length of area exposed to said stream  to obtain sufficient fall of 
w ater necessary to irrigate his land, or th a t his farm or land used by him is 
too far removed and th a t he has no water facilities on those lands, he shall 
be en titled  to a right of way through farms or tracts which lies between him 
and said stream ...for the  purposes hereinbefore stated .

[Affirms th a t you do not have to be a riparian owner to claim a w ater right, and protects 
th a t right by allowing one to transport water across someone else's property.]

Section 3 th a t such right of way shall extend only to a ditch, dyke or 
cutting sufficient for the  purposes required.

Section 4 That in case the  volume of w ater in said stream or river shall not 
be sufficient to supply the  continual wants of the  entire country through 
which it passes, then  the nearest justice of the  peace shall appoint three 
commissioners . . . whose duty it  shall be to apportion, in ju st and equitable 
proportion, a certain  am ount of said w ater ... to different localities. . . as 
may in their judgem ent th ink best for the in terests of all parties concerned 
and with due regard for the  legal rights of all.

[Note th a t disputes about water are to be settled  by appointed local commissioners — 
note th a t there  is no m ention of court involvem ent to settle  w ater disputes, nor does it 
confirm explicitly th a t those with the earliest rights get the water — only th a t the  water 
shall be apportioned in a ju st and equitable m anner. The sta tu te  does acknowledge th a t 
the legislators are anticipating disputes over water rights, most likely a lesson from 
contentions in California and other mining states]

Sections 5-7 These sections discuss the duties of the  w ater commissioners - 
they  have to be local, have to be disinterested, have to take into 
consideration the rights and necessities of each party, and the  size of the 
cutting, consider th e  damage, then  the  Justice of the  Peace shall render 
judgem ent based on the  commissioners findings. If it's beyond the scope of
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the  Justice of the Peace, contestants m ust faring their concerns to the  
county judge.

Section 8 Allows for machines to raise water for the purposes of irrigation 
along stream  faanks, even if you don't own the stream bank property.

Section 9 Allows for paym ent to the  Water Commissioners.

Section 10 That the  provisions of these sections of this act shall not conflict 
w ith any rights of mills...or interfere w ith any milldam, race or watercourse 
which already exists.

[Does this m ean first in time first in right? I t isn 't explicit, faut i t  does seem to imply 
th a t .]

Section 11 th a t the  provisions of th is act shall also entail upon the parties 
using water as provided above, the  careful m anagem ent and control of said 
w ater, th a t in  the ir waste they shall not injure anyone, and if so injured, 
damages shall be assessed as hereinbefore provided.

[Calling for some measure of prudence in claiming water and a means to enforce it]. 

Section 12 That th is ac t to take affect from and after its passage.

Only five years after the  Bannack S tatutes, in 1870, the  Supreme Court of the 

Montana territory reconsidered the role of water commissioners in resolving disputes, 

ruling th a t the  w ater law of 1865 was unconstitutional because i t  violated th e  territory’s 

organic act which granted the judiciary exclusive power to decide w hat is "just and 

equitable in conflicts over property." This seemingly slight change in the law would 

have trem endous implications later on as the  issue of who would and how to settle  w ater 

disputes was to become one of the most contentious issues in Montana w ater law.

If the  territorial legislatures had not adopted the prior appropriation doctrine, the 

West would be a very different place today. Irrigated agriculture utilizes more water 

th an  any o ther consumptive w ater use in the  w estern states/*  Because irrigation 

inheren tly  diminishes both w ater quantity and quality, the general acceptance of 

mining's prior appropriation doctrine as a water allocation system made irrigation uses 

possible, especially during early settlem ent when government arbiters were far away.
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And while i t  was miners who created the system and pushed i t  into the legislatures, it 

was irrigators throughout the West who contended and tested  both the rights and the 

enforcem ent of those rights until they  became fully codified in sta te  laws. However, this 

legacy from mining — the prior appropriation doctrine — is only one of many ways th a t 

th e  quest for m ineral wealth encouraged the development of irrigation.

Mining brought people into  the  sta te , people whose energies were occupied by 

digging their fortune out of the  earth . Miners had little  time for the  production of basic 

goods, such as food and clothing, but their demand for such goods was high, providing 

an incentive for the creation and m aintenance of various m arket infrastructures, 

including transportation networks, farms, mills, etc. Most of Montana's early settlers 

came hoping to pan for gold and silver, strike the m other lode, work their claim and 

retire to a life of relative ease. They did not come hoping to till the  soil and commit 

the ir lives to coaxing their living from it  season by season. But a t most of the mining 

strikes one had to arrive early to make a lucrative claim. And the m ineral lodes were 

typically found in mountainous regions and narrow valleys poorly suited to agriculture.

So latecomers faced with overworked lodes and crowded gulches made their own claims to 

mining's bounty by staking out a hom estead and selling goods and services.

So farming was left to those who were willing to forego the allure of immediate 

riches for the more staid  agricultural life. Close scrutiny of water-rights records reveals 

th a t where m iners w ent, farmers and businessmen were sure to follow. For example, the  

year after gold was discovered a t  Alder Gulch, irrigation diversions in th a t area were 

in itiated . The Penwell brothers dug an irrigation ditch to divert w ater from the  nearby 

East Gallatin River in 1864, and water was appropriated from the West Gallatin River 

shortly thereafter.”

Although precious m etals were discovered in various parts of the sta te , it was the  

Butte-Anaconda area th a t provided the  "Motherlode." By 1866, Montana was producing 

more gold th an  any o ther sta te  save California, and one of the several boom towns near
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th e  site of present-day Butte called Silver Bow City housed 5,000 people/® Although the 

Butte mines are over one hundred miles from the Bitterroot Valley, in the era before the 

railroad, the  B itterroot enjoyed as easy access to th a t m arket as any developing 

agricultural area of the sta te . Travelers could follow the Clark Fork River (then  called 

the  Missoula River) through Hell Gate Canyon upstream  all the  way to Silver Bow City 

w ithout crossing any m ountain passes. The mines in and around present-day Butte 

provided ready markets for Bitterroot agriculture, encouraging the growth of th a t sector 

of the Bitterroot economy.

Literature on the  developing economy of the  B itterroot supports th is thesis. One 

author claims th a t, following DeSmet's experim ent with irrigation and basic subsistence 

for settlers, "the nex t step was raising supplies for the  mining camps"” and another 

suggests th a t producing for the  mines was lucrative: "with the discovery of gold in Idaho 

and Montana, agriculture in the Bitterroot received its first commercial impetus. 

Vegetables, dairy products, potatoes, and grain were in demand at the  mines and 

brought almost unheard-of prices."*®

The mines provided impetus for agricultural growth across the  sta te  by offering 

steady m arkets, but the Bitterroot Valley's relative proximity to large, consistently- 

productive mining centers, including the Butte, Couer d'Alene and Kootenai mines, was 

no t its only advantage in securing steady m arkets for agricultural goods. Bitterroot 

histories show th a t only four years after gold was first discovered in Montana, a 

gentlem an farmer named Thomas Harris planted apples, plums, pears, strawberries and 

raspberries — the first cultivated fruit in the Bitterroot valley,*^

There is a reason why most cash crops grown in the northern  regions of the  U.S. 

are annual grasses such as w heat, barley and rye. These plants require the extra work 

of yearly planting, but are exceedingly well adapted to harsh winters. They naturally 

survive the  w inters as seeds, and usually only sprout and grow after killing frosts are 

over for the  season. Many perennial plants, particularly fruit trees, cannot to lerate deep
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frosts for long. Although they  have various strategies to prevent tissue death  from

freezing, they  are generally adapted to moderate w inters. Both the  wind-scoured plains

of eastern  Montana and high elevation valleys in m ountainous parts of w estern Montana

are more influenced by bitter arctic air masses from the  north  than  by the warmer Pacific

air masses th a t influence the  Bitterroot's climate. The relatively warm winters th a t

characterize the Bitterroot valley are more favorable to fruit production, which gave

Bitterroot (and other w estern Montana valleys') growers a natural advantage by allowing

th e  development of specialty crops th a t other agricultural regions did not produce.

Early experiments w ith fruit in the valley were more to diversify settlers ' diets

than  for financial gain, bu t they  soon realized th a t profits from fruit could be

substantial. Valley historian Glenn Chaffin explains the  origins of fruit-growing:

The majority of the Bitter Root Valley's early settlers had come from the 
South and Middle West. . . . and they  grew a variety of fruit. So it was 
natural for them  to continue familiar agricultural practices. . . . One might 
say th a t the farmers were also "bugged" by plaintive appeals from their farm 
home kitchens. Their wives missed the variety of fruits and pressed their 
longing for them  by urging the  men folk to se t out fruit trees and berry 
plants. I t was an experim ent difficult to refuse

In the  1870's, the Bass brothers planted the first successful fruit orchard in the valley.

By 1590, the  business was well-established and they  shipped th e ir  apples to Butte. Their

financial success — the produce earned them  "thousands of dollars"— provided

encouragem ent for other farmers to diversify their crops as well.*^

Another factor th a t propelled the  Bitterroot's agricultural economy was pure

happenstance. Although mining in  Montana never drew as m any people as the

California, Nevada or Colorado, the mining boom still provided impetus for the  creation of

an agricultural economy. But mining did not always boom. After Montana's original

"rush" settled , the  ready m arket for agricultural and manufactured goods began to dry

up. A Montana agricultural historian described the  bust across the  state:

The 1870's were generally poor years for the approximately 2,000 farmers who 
were in the business. The placer mining boom had ended, reducing the  
m arket for farm products, and prices declined. Furthermore, because the 
railroads has no t yet reached M ontana, farmers were unable to expand
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m arkets due to isolation and the high cost of slow, uncertain  overland 
transporta tion ."

Butte was the exception. The fabulously rich veins betw een Butte and Anaconda 

yielded ju st enough gold to draw in a population of miners, but those who stuck around 

to  mine quartz veins for silver and, later, copper, were handsomely rewarded and 

production of precious minerals, albeit diminished, continues there today.*^ Thus, while 

mining and its m arkets for food and other goods dwindled across the sta te , Bitterroot 

crops rem ained in high demand, and prices remained stable until the  depression of 

1893.**

Another aspect of the  deflating gold rush in Montana in the  late 1860's was the 

creation of a disappointed, landless band of prospectors. Some of these folks probably 

returned to eastern hom elands or set off across the m ountains chasing the next "rush," 

but some of the  would-be miners planted their feet and started  digging for the less 

lucrative but more stable returns offered by agriculture.*' As long as Butte continued to 

provide a m arket for Bitterroot goods and farming was profitable, the decline of mining 

elsewhere contributed a supply of settlers, eager to find their fortune by tilling the soil.

The Bitterroot was as good a place as any for these folks to settle. The climate 

was favorable; irrigated agriculture was well-established and profitable; and the valley 

was close to transportation infrastructures and markets. These factors built upon each 

other, resulting in a steady expansion of agriculture and settlem ent reflected in the 

consistent filing for w ater rights and concurrent construction of irrigation ditches. The 

first year th a t water rights were recorded in the Bitterroot was 1852, and records show 

58 irrigation claims th a t  year. In the next decade, the  most numerous claims in any one 

year was 25, but several years post 0, and all but two years are in the single digits. 

Settlem ent in the valley was slow, and the  years with numerous claims more likely 

reflect one or two caravans (like the one Elijah Chaffin led) th an  twenty-five 

independent settlers. In contrast, the  decade following the discovery of gold (1862 - 

1872) shows a marked increase in new claims, reaching its zenith with 162 filings in 1872
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alone, and an average for the decade of 56 claims a year, ten  tim es th a t of the  previous 

decade/*

^By the 1870's, the  success of agricultural m arkets and products and the  steady 

influx of settlers prompted a new kind of neighborUness among Bitterroot irrigators. 

Constructing and monitoring irrigation systems — digging and m aintaining ditches, 

building and monitoring headgates — is an  arduous, time-consuming and expensive 

undertaking, more readily tackled en masse than  alone. Obviously, the larger and more 

complex the  system, the  more work there is to be done. The first arrivals tended to 

choose fertile, easily-watered bottomlands for their agricultural plots. As more farmers 

arrived, they  were pushed farther and farther from the mainstem and tributaries th a t 

offered easy access to the water. The m ore-distant parcels m ight be ju st as numerous 

and fecund (especially after applying water!), but getting the  w ater there required a 

longer, and, assuming th a t i t  serviced several farms, bigger ditch.

In 1871, nine men founded the  Etna Mutual Ditch Company, the earliest recorded 

cooperative irrigation project in the valley, to divert water from th e  mainstem of the 

B itterroot R i v e r A l t h o u g h  the men filed for 9,000 Miner's Inches ((MI), one of the 

original w ater m easurem ents, equivalent to approximately one-fortieth of a cubic foot per 

second), the  ditch they  built has the  capacity for only 1500 miners inches, and irrigates 

approximately 1060 acres (an average of 120 acres per person). It was typical of these 

early companies 1) to file for far more w ater than  they  actually used and 2) to convey a 

relatively small am ount of water and irrigate a relatively small parcel. In m utual 

corporations, typically one share is the  equivalent of one portion of water, and members 

obtain and m aintain their shares with both money and labor. Shareholders' portions in 

th e  Etna Mutual ranged from 70 MI (1.5 cfs) to 360 MI (8.8 cfs). The incorporation of 

m utuals and other ditch companies signaled a decline in the availability of hom esteads 

readily suited to individual projects.
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The Bitterroot was not so settled  in  1871 th a t the  Etna Company irrigators could 

no t find land adjacent to a creek, but w ater w asn 't the only criterion people used in 

choosing a hom estead location. Access to schools, churches and other social services was 

be tter close to established population centers, providing incentive for relatively clustered 

ra ther than  dispersed settlem ent. Some land was naturally more open or easily cleared, 

and digging a ditch to a d istan t property was sometimes less daunting than  removing a 

forest of cottonwoods, alder, or ponderosa pine right next to a stream .

Rail service arrived in Missoula in 1883. Although the specific impact of the 

Northern Pacific on agriculture in the Bitterroot is no t well documented, generally the 

railroads brought settlers; made transportation of products easier and cheaper, expanding 

markets; and allowed farmers to undertake bigger projects using the tools and technology 

th a t more efficient transportation allowed. *'în the  Bitterroot, the  decade of the 1880's 

had, on average, three times more irrigation w ater rights filed (approximately 165 per 

year) than  any other decade in the  history of the  valley, with 265 rights claimed in 1883 

alone.

' The trend towards group irrigation projects in itiated  by Etna Mutual in the  early 

1870's gathered momentum in the 1880's. The C&C Ditch Company was incorporated in 

1880 followed by a spate of irrigation companies appearing on the heels of the railroad 

including the Surprise Canal Company in 1884 and the Republican Ditch Company in  1885. 

In 1889, the  Union Ditch Company started  diverting w ater from the  mainstem of the  

Bitterroot.^® Most of these small ditch companies were an assemblage of neighbors 

created to share the  costs and labor required to build and m aintain ditches. Like the 

corporations formed before the railroad arrived, these companies were small — both in 

number of acres irrigated and number of incorporated members — and three of the  first 

five in  the  valley were m utuals, financed and managed equally by all members."

Although the  creation of these irrigation companies indicated a change in the  scale of 

projects required to irrigate as yet unoccupied land, all the early irrigation companies
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were self or locally financed, falling into Donald Worster's "subsistence mode" of 

agricultural production.

While easy transportation encouraged settlem ent, the  1880's irrigation boom 

wouldn't have happened w ithout a source of settlers and stable m arkets for their goods. 

Back East, the Civil War had ended, releasing a scurry of veterans and landless 

speculators into a ravaged landscape and uncertain  economy. Throughout the  late 

1870's and 1880's, entrepreneurial easterners and newly arrived immigrants came west, 

m any to th e  Montana territory. Some were optimistic hom esteaders, others came w est to 

exploit the  nutrient-rich  grasses and wide-open range th a t characterized Montana's 

prairies, creating vast cattle "kingdoms" on the eastern p l a i n s . M a r k e t s  for grains and 

produce were relatively steady and profitable, yet open space and water were still 

plentiful enough in the valley to accommodate newcomers.

^  In 1887, Butte’s notorious copper m agnate Marcus Daly arrived in the  Bitterroot 

and literally created the  town of Hamilton. He designed and p latted  the  village, funded 

the construction of lumber and flour mills, and built his now-famous mansion and stables 

(the B itterroot Stock Farm). He is less well known for the Daly Ditch system — the 

extensive irrigation works he developed to irrigate vast hay fields required for his prize 

racehorses. The publicity, capital and services th a t Daly brought to the valley created 

wage-labor jobs and an early urban infrastructure th a t diversified the economy and 

further encouraged and secured settlem ent.”

In the  fifty years since Father DeSmet first irrigated crops in the Bitterroot, the 

valley was transform ed. At a time when other parts of the  Northern Rockies were ju st 

developing infrastructure and economies, the Bitterroot valley already housed several 

stable agricultural communities. Due to a number of factors, including favorable climate, 

ease of diverting w ater, early agricultural development and success, access to natural 

and, later, finished transportation networks, and proximity to m arkets, irrigated 

agriculture came to dominate the economy and culture of the Bitterroot Valley.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.


