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The legislature laid down some general principles and
rules for conduct to avoid conflict of interest situations.
The legislature then added the limited enforcement section
that gave the Secretary of State the authority to: (1) issue
advisory opinions, (2) keep and permit public access to
voluntary disclosure statements and (3) "make rules for the
conduct of his affairs under this part."? As with the
constitution, the legislature delegated its decision-making to
some other entity. It appeared the task was too politically
difficult for legislators to reach a consensus on what would
or would not constitute a conflict of interest. Therefore, it
would be the duty of the Secretary of State to decide what
comprises conflict of interest in the specific case, with no
means to enforce violations of conflict of interest.
Within a few months after the passage of the legislation,
the Secretary of State’s office received its first request for
determining the proper course of action in a conflict
situation. The Missoula County Attorney asked for an opinion
regarding several conflict of interest situations involving
county officials. (One of those conflicts involved Missoula
County Commissioner, Jim Waltermire.) The Secretary of State
did the easy thing; he bucked the question to the Attorney
General for his opinion. In 37 Op. Att’y Gen. 104, the
Attorney General determined the matter. During the remaining

years of Secretary of State Frank Murray’s term of office, he

X%gee Mont. Code Ann. § 2-2-132.
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issued no advisory opinions. All conflict of interest matters
were handled in opinions issued by the Attorney General upon
direct requests of county attorneys.?

In 1979 the legislature attempted to clarify the 1977 act
by strengthening the provisions in Title 2, Part 2. These
bills met resounding defeat in the Montana House of
Representatives.? In 1981 another bill to strengthen and
clarify ethics provisions met its demise in the House.?® The
1981 Legislature did, however, pass Senate Joint Resolution 36
which called for an interim legislative committee to be
assigned the task of studying the code of ethics for the
purpose of making improvements to the statutes.?
Unfortunately the resolution failed to achieve a high enough
level of priority to result in an interim study.? The
resolution once again identified the problem, but no action
was taken.?

Meanwhile, Jim Waltermire succeeded Frank Murray as

Secretary of State. 1In his first opportunity to address the

2138 Op. Att’'y Gen. 55, 79, 103 (1979-1980).

?Montana House Journal, 432, 970 (1979).

BMontana House Journal, 290 (1981).

¥Mont. Sess. Laws, Vol. II, 1577.

At the end of each session the legislature rates the
proposed study resolutions in priority order. Only the top
few top%cs are qgsigned interim study status. The rest of the
resolution studies are deposited in the files, usually never
to be heard of again.

¥See appendix for copy of resolution.
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issue, Waltermire declined to issue an official advisory
opinion. This opinion was sought by Senator Eck(D) and
Representative McBride (D) regarding the conduct of Senator
Anderson(R). The requested opinion was charged with politics
and met with a political result. The Great Falls Tribune
reported the matter this way:

Waltermire last week declined to review the conduct

of Sen. Mike Anderson, R-Belgrade, who earlier this

yvear reminded his Republican colleagues that the

insurance industry has been a generous contributor

to GOP legislative campaigns. At the time,

Anderson - who is an insurance agent - was trying

unsuccessfully to legalize the sale of 1life

insurance policies that are invested in common

stocks. . . .

Waltermire, in the first ruling of its kind said

the code gave him no power to review the past

actions of a 1legislator but only to answer

questions about prospective future actions. . . .

Eck and McBride responded to that ruling Tuesday by

introducing a resolution saying Waltermire’s

opinion "demonstrated deficiencies in the current

Code of Ethics and (has) raised gquestions of

interpretation, administration and enforcement.?

This incident resulted in the introduction and passage of the
before-mentioned Senate Resolution 36.

Shortly after the 1981 session ended, Secretary of State
Waltermire proposed rules pursuant to §2-2-132, Montana Code
Annotated to implement the Code of Ethics Act. In June 1981,
a hearing was held to consider the proposed rules. Seven
people testified at the hearing with only one person (counsel

to the Secretary of State) speaking in support of the rules.

igreat Falls Tribune, April 22, 1981 at 9-D.
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The group of opponents included: the League of Women Voters,
Common Cause, the Montana Democratic Party, Montana AFL-CIO
and other individuals.? The general consensus of the
opponents was the belief that the rules failed to deal with
ethics wviolations. Representative McBride summed up the
opposition’s position by saying: "If the interpretation of
the statute by the Secretary of State is to be so narrow and
restrictive as to render this statutory provision meaningless
in my judgment, then the public may be justified in asking if
the Secretary of State is attempting to avoid his
responsibility.?

Waltermire decided not to adopt the proposed rules but
instead sought an Attorney General’s Opinion regarding his
authority to adopt the rules. In a tersely worded letter he
asked for an opinion from the Democratic Attorney General Mike
Greely. The letter started out by saying, "I'm tired of
Montana’'s Code of Ethics being used as a political ploy.. . .
The kinds of shallow accusations that have been coming from
the Democrat’s Executive Secretary do a great disservice to
the cause of improved ethics administration in this state.

This concerns me very much because I am committed to a strong

#pdmin. Ethics Rules Hearing, Testimony sign-in sheet,
June 17, 1981.

PLetter from Kathleen McBride to Jim Waltermire (June 17,
1881).
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workable ethics code for all Montanans."?® He then went on to
ask the Attorney General’s opinion on nine principal questions
and thirty-six sub-issues.

Waltermire received an Attorney General’s Opinion in
reply which held:

1. The Secretary of State is required to issue

advisory opinions, permit public access to

voluntary disclosure statements, and adopt rules
concerning the conduct of his affairs pursuant to

the provisions of the Montana Code of Ethics.

2. The Secretary of State is required to issue

advisory opinions concerning the ethical conduct of

either the requesting party or a third party.

3. The method of conducting the Secretary’s duties

under the Code of Ethics is within the discretion

of the Secretary of State.?

Not surprisingly the opinion reflected the position of
the opponents at the June 1981 hearing. Waltermire again
faced the task of implementing rules. The June rules, which
provided a very narrow role for the Secretary of State in
reviewing ethics wviolations, now had to be expanded to deal
with an apparently enlarged role for the Secretary of State’'s
office.

On November 2, 1981, Waltermire proposed a new set of

rules which established a six-person ethics commission.

This commission would handle all matters of ethics violations

¥Letter from Jim Waltermire to Mike Greely (July 24,

3139 Op. Att'y Gen. 32 (1981).

Mont. Admin. Reg. (1981), Issue No. 21, 1367.
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and issue advisory opinions.® These rules resulted in one
more delegation of the duty of enforcement of conflict of
interest determinations. The chain of delegation had now
reached the forth level: Montana Constitution to Legislature
to Secretary of State to Ethics Commission.

Following the notice of the proposed rules, new opponents
emerged to attack Waltermire. This time the Legislative
Council’s Administrative Code Committee and then House Speaker
Bob Marks (Republican) objected to the rules. The new
opponents joined the earlier mentioned opponents in
criticizing Waltermire for proposing rules that went beyond
the legislative intent. They objected to the delegation of
authority to a commission not identified in the statutes.

The press also became critical of Waltermire’s proposed
ethics commission. They objected to the abdication of the
duty to make a decision regarding ethical matters. "He can
let the commission render its decisions and then sit back and
say, ‘Don’t blame me, I didn’t have anything to do with that
s n34

decision.

Two memoranda from the Secretary of State’s Office legal

¥Rule IV. Purpose. (1) The purpose of the Montana

Ethics Commission is to examine requests for advisory opinions
which are received by the secretary of state and determine if
further consideration of the request is warranted. If so, the
commission will examine the facts known to it or found as a
result of any investigation it may conduct or of any hearing
it may hold, apply the standards established in the Code of
Ethics to those facts, and adopt the advisory opinion to be
issued by the secretary of state.

¥Helena Independent Record, December 14, 1981, Editorial.
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counsel Alan Robertson to Waltermire reveal that the rules

dispute had turned into an intra-party and personal squabble

between Waltermire and Marks. Marks had sent two letters
highly critical of the proposed rules. The Robertson
memoranda suggested ways to fight Marks. Interestingly, the

memos hinted that the basis o©of the disagreement rested in

dispute over a private land transaction between Waltermire

and Marks:
The options (of dealing with the criticism of the
rules) 1 see are these: First, let the war
continue. . .

The second option would be somehow to attempt to
separate the personal business aspects of this
controversy from the political/state government
business aspects. . . .

The third option would Dbe some kind of
reconciliation scenario. For example, if you could
work the $30,000 cash deal and make the annual
payment, thus keeping the land, it would be
possible to apologize for any trouble caused and
blame it on financial pressures and go forward in a
positive manner.

I want you to know that I know I'm advising you
only on a political basis. I want you to know that
I do not think you are at fault in your business
transaction. I certainly don’t know enough about
it. Plus I have complete confidence and trust in
what you’re doing. I only mean to point out, as I
did with the Missoula County salary situation, the
potential consequences of actions which may be
taken for personal reasons. Only you can make
those choices ultimately, and I'm completely
willing to support and deal with whatever you
decide.

In hindsight, it probably would have been better
not to have gotten involved at all in a deal with
this particular person.?®

¥Memorandum from Alan Robertson to Jim Waltermire
(November 29, 1981).
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In December 1981, Waltermire proceeded to adopt amended
rules that established the ethics commission.?® He then named
members to the commission and they began reviewing alleged
conflict of interest violations.¥
Shortly after the ethics committee began functioning, a
group of people brought a legal challenge seeking to enjoin
the actions of the ethics commission. Judge Bennett issued an
"Opinion and Order," dated July 9, 1982, which found
unconstitutional the statutes that granted the Secretary of
State authority to issue advisory opinions.?® Judge Bennett,
in a cleverly worded opinion, expressed the entire matter as
follows:

Conceding, for the sake of argument only, that the
legislature intended the opinions called for by
Sections 2-2-132(1) to have something to do with
the code of ethics laid down in the rest of the
statute, one is left to speculate as to whether
these are opinions as to the rules of conduct and
the violation of a fiduciary duty (covered by
Sections 2-2-104, 2-2-111, 2-2-121 and 2-2-125), in
which case they would be legal opinions, or whether
they are opinions having to do with ethical
principles (covered by Sections 2-2-105 and 2-2-
122), in which case they would be moral opinions,
not having to do with the legal concept of breach
of public trust. And it would seem that if the
opinions were 1legal in nature they would be
trenching on the prerogative, generally considered
up until now to be exclusive, of the attorney
general. (Section 2-15-501(7) and the common law

¥Mont. Admin. Reg. (1981), Issue No. 24, 1936.
3The initial members of the commission included: Jane

Hudson, chairman, Wanda Alsaker, Carrol Graham, Jack E. King,
Franklin Stayaert, and James Vidal.

Bgtate, ex rel. Spencer et al. v. Jim Waltermire, et al.,
First Judicial District, Cause No. 47692 (1982).
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antedating out statehocod.) If, on the other hand,
the opinions were moral in nature it would seem
they would be trenching on the prerogative of the
Pope and other ecclesiastical authority. It is
difficult to believe that the legislature intended
to establish the Secretary of State as either an
auxiliary attorney general or the state’s vicar of
morality, yet those seem to be the two functions
assigned by the section in question. Nothing,
nothing at all, is provided the hapless Secretary
of State in the way of guidance as to why, what,
when, where or how these opinions are to be
generated. The mystery created by the cryptic
legislative command is so deep the Secretary was
moved to ask the legal advice of the individual he
apparently was intended to replace, the attorney
general, on not one but nine principal issues and
approximately 36 sub-issues before he could proceed
with any confidence to sanitize the body politic.

(July 24, 1981 letter.) The attorney general
shrewdly limited his answers to three (Opinion 39-
31, 9/01/81). He advised the Secretary had no

choice, he must issue some kind of opinion to
anybody that might ask about anything without
mentioning anybody'’s name. Whereupon, the
Secretary provided his own guidance by way of
promulgating an extensive body of law, in the form
of rules, and establishing an advisory commission,
presumably to provide the advice and direction
denied him by the legislature and the attorney
general.

All to the point that no one, however insightful of
legislative intent, could possibly provide
administrative implementation of the section in
gquestion with any confidence that he was carrying
out the will of either the electorate, expressed in
their approval of the 1972 Montana Constitution, or
of the forty-fifth legislative assembly. By simply
authorizing the Secretary of State to T"issue
advisory opinions" the legislature ceded nearly its
entire constitutional obligation and authority to
effectuate a code of ethics to that officer and, we
hope, wished him well.¥

With that opinion the conflict of interest statutes met

a major blow. There now exists little if any enforcement

3gIbido ¥ 3 ’ 4 -
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capabilities in the code of ethics. Admittedly, there may be
civil penalties that can be assessed against individuals for
enjoying private benefits through a public position. But the
remedy would be to return whatever benefit that is received.
Additionally, certain conflicts of interest could give rise to

° compensation for past

criminal activities such as bribery,*
official behavior,* gifts to public servants by persons
subject to their jurisdiction,? or official misconduct.®
However, prosecution has rarely occurred and the burden of
proof would ﬁake these cases difficult to prove. In essence
the Montana code of ethics is a dead body of laws. Only
public shame through the press provides negative sanction for
public officials.

As demonstrated in the development of the code of ethics
laws, no one entity wanted to assume responsibility for
answering the difficult question of what constitutes a
conflict of interest. The political mess that surrounded the
entire process, with  perhaps the exception of the
constitutional convention, destroyed any chance for meaningful
regulation. Pervasive throughout the implementation of the
rules were conflicts of personalities, personal agreements,

and political motivations which prevented meeting the public

4Mont. Code Ann. § 45-7-101.
4Mont. Code Ann. § 45-7-103.
“Mont. Code Ann. § 45-7-104.

“Mont. Code Ann. § 45-7-401.
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duty -- assuming the public duty could be fulfilled in the
first place.

After the Bennett ruling, other legislation has been
introduced. Two measures called for placing the ethics
enforcement with the Commissioner of Campaign Practices
Office.® In 1991 and 1993, legislation was introduced to
address the lack-of-enforcement problem. In 1991, House Bills
632 and 633 failed to make it out of committee. In 1993,
House Bill 227 passed second reading'in the House but was sent
to the appropriations committee for a quiet death.*® House
Bill 94 passed out of committee after extensive revision and
made its way to the Senate for its defeat during second
reading debate.® During debate on House Bill 94, one state
senator expressed his opinion about the need for ethics laws
as follows: "I resent the implication that we’re doing wrong
or that we need this type of legislation."¥

It remains clear that no one has resolved the problem of

“House Bill 689 (1983); House Bill 107 (1987).

“Under Montana House of Representative procedures, house
bills that have a fiscal impact can be referred to the
Appropriations Committee for its approval. Sending a bill to
the Appropriations Committee is tantamount to killing the bill
without voting against it.

“House Bill 94 would have tightened restrictions on
conflicts of interest for legislators. The 28-22 majority in
the Senate apparently felt that the laws were not needed
because there was no problem.

“"The Montana Standard, April 1, 1993 at 12. Statement

made during 2nd Reading debate by Senator Gary Aklestad (R-
Galata) on HB 394 (new ethics code for legislators).
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how to get meaningful conflict of interest legislation passed.
It resembles the children’s story about, "Who will bell the

cat?"

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



PART II.

SURVEY OF LITERATURE AND STATE STATUTES
Molly Ivins, a reporter for the Dallas Times Herald,

summed up the attitude of legislators about conflict of
interest problems as follows: "As they say around the
legislature, if you can’t drink their whiskey, screw their
women, take their money, and vote against them anyway, you
don’t belong in office."® While this attitude may explain
legislative behavior, it does 1little to restore public
confidence in government. Therefore, it 1is necessary to
explore the literature discussing conflict of interest laws to
discover workable solutions.

Part I of this paper identifies the historical context of
the conflict of interest laws in Montana. It demonstrates why
‘it has been so difficult to establish enforceable conflict of
interest statutes. This part surveys literature on the

conflict of interest laws and reviews some of the leading

states’ conflict of interest statutes. This part analyzes
conflict of interest laws in two ways. First, it focuses on
the limitations of conflict of interest laws. It discusses

what can or cannot be accomplished by promulgating these laws.
Second, it identifies the components of the laws and the
various approaches taken by some leading states. These

components include prevention, prohibition, and enforcement.

“*Molly Ivins, Molly Ivins Can’t Say That, Can She?
(1991), 1.

23
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This part also reviews practical and political problems that

must be overcome for the laws to become effective.

LIMITATIONS IN CONFLICT OF INTEREST LAW

In the pursuit of creating enforceable conflict of
interest laws it remains important to recognize what can and
cannot be accomplished. First, no set of laws can change the
character of the individuals asked to follow them. Second,
not all conflict of interest situations can be avoided because
certain features of overly restrictive laws will be ignored.
The laws must be balanced and reasonable and not overly
restrictive to be enforceable.

It would be naive to believe that the passage of
"enforceable laws 1is the panacea to conflict of interest
problems. "A common criticism of ethics laws is that one

cannot legislate ethics."¥

Laws do not change a person’s
character, but they might keep a good person honest. "We tend
to expect too much from laws and demand too little from

n 50

people. The laws themselves cannot supplant the need for
voters to elect good pecple with reputations for integrity.

Public officials will decline to do what society fails to

¥Michael Josephson, "Ethics Legislation: Problems and
Potential," State Legislatures, July 1989, 30.
*Michael S. Josephson, "Traversing the Mine Field of

Public Service Ethics," The Journal of State Government 62,
No. 5, 185.
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promote.* Therefore, conflict of interest 1laws will only
carry as much weight as society gives them. If the public
fails to elect honest candidates or fails to remove corrupt
officials, these laws will have no effect. Ultimately, the
integrity of government lies not in having understandable and
enforceable conflict of interest laws, but in having public
officials who do not need those laws imposed against them.

It is perhaps easier to instill proper conduct in elected
officials through having virtuous people in office then by
having enforceable conflict of interest laws. Those people
can lead by example and discourage unethical behavior among
their colleagues. "Personal example, however is not enough.
After all, people pass from the scene -- some sooner and some
later. " Further, even the most honest can bend under the
pressures of the office. "The temptations that come to people
who hold elected office, particularly in a legislature or
Congress, are far greater and more numerous than most of them
will ever encounter elsewhere. Their decisions can create
monopolies, bail out failure and make companies and

ns3

individuals rich. Therefore, even honest officials can be

'John Feerick, "Do We Really Want Ethical Government?"
New York State Bar Journal, (Jan. 1992): 8-11.

2Charles E. Roemer, III, "Putting Honesty in Politics,"
Journal of State Government 62, No. 5, 171.

Tom Loftus, "The Road to Ethical Legislatures isn’'t
Paved with Tougher Laws," Governing, (Nov. 1991): 11.
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corrupted without conflict of interest laws.*

It remains important to keep a focus on what problem is
being eradicated by conflict of interest laws and how that can
be best accomplished. The effectiveness of the laws is
limited to their reasonableness. For the 1laws to be

reasonable there must be a balance between overly restrictive

and loose laws. If the laws are overly restrictive, they
will not be enforced. If the laws are too loose, the
loopholes could permit unacceptable behavior. For example,

if the law prohibited a legislator from receiving "anything of
value" from a lobbyist, then technically the act of receiving
a free cup of coffee could wviolate the act. A prosecutor
would refuse to prosecute or have a hard time convicting an
elected official for the vioclation of the law for one cup of
coffee. Such overly restrictive laws are either ignored or
ridiculed. Conversely, public scandals can occur even though
the gquestionable behavior is technically legal.
Unfortunately, it usually takes the public outrage of a
scandal to pass strong conflict of interest legislation.®
"History tells us that unless pressed by the backlash from

scandal, political leaders will almost invariably ignore

¥Karen Hansen, "Walking the Ethical Tightrope," State
Legiglatures, (July 1988): 17.

In 1991, House Bills 632 and 633 (very restrictive

conflict of interest legislation) died swift deaths in the
House State Administration Committee.
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proposals for ethics reform."* "There is no doubt that some
of the fallout (from a governmental ethics scandal) has been
healthy. Ethics reforms that were sorely needed but seemed
unattainable gained new life."? However, following a scandal
the legislature often enacts statutes that contain overly
restrictive provisions.® In reaction to conflict of interest
scandals, lawmakers have absolutely prohibited decision-makers
from taking "anything of value" from interested persons. This
prohibition includes anything from vacation trips to cups of
coffee. South Carolina’s Attorney General explained this
interpretation as follows:

Because it was not entirely clear what that meant,

(a thing of wvalue), many of the lawmakers were

jolted by Attorney General Michael J. Bower'’s

opinion that the new language prohibits legislators

from receiving any of the gifts and free trips they

had been accustomed to, cups of coffee and exotic

vacations alike. Bowers says he doubts that anyone

will be prosecuted for accepting a free meal, but

he suggests that the law be observed to the

letter.”

These overly restrictive provisions could plant the seeds
for inconsistency in the enforcement of the laws. On the

other hand, you end up with the type of laws the state of

Montana has on the books if there is no impetus to enact

%John Feerick, "Do We Really Want Ethical Government?"
Id. at 10.

'Bob Gerwitt, "Deadly Stings & Wounded Legislatures,"
Governing, June 1951, 28.

%Jeffrey L. Katz, "Sipping from the Cup of Corruption, "
Governing, Nov. 1991, 27.

¥r1bid.
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meaningful conflict of interest laws. As shown above,
Montana’s laws are nebulous and unenforceable.

If you accept the contention that conflict of interest
laws must be reasonable (neither too stringent nor too
lenient), then it follows that not all conflicts of interest
will be prevented. As long as we have a system that requires
raising funds to get elected, then we will have inherent
conflicts of interest within the system that "reasonable" laws
do not address. "The root of much corruption, according to
Robert M. Stern, general counsel of the California Commission
on Campaign Financing, is money and a political system that
requires more and more of it to win and maintain office."%
Those who contribute large amounts of money to a candidate
certainly have more influence when the candidate becomes an
elected official. But "reasonable" laws only set the minimum
acceptable standards for proper conduct of public officials.
"Laws . . . establish standards of behavior that may or may
not correlate with individuals’ consciences and do not purport
to establish any more than minimal criteria for behavior."$

For example, U.S. Senator Cranston violated no law by
using his influence to assist the major savings and loan
scandle kingpin Mr. Keating (a major contributor to his fund-

raisers). Yet, the Senate Ethics Committee still condemned

“Karen Hansen, "Walking the Ethical Tightrope," Id. at
i5.

S'Michael Josephson, "Ethics Legislation: Problems and
Potential, " id.
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his actions. "' The Committee concluded that while "none of
Senator Cranston’'s . . . activities concerning [Keating’s
business] were [sic] illegal,’ he had acted unethically by
'substantially linking’ fund-raising and legislative
action."®? The 1laws can only control clearly defined and
consensus backed violations of conflicts of interest; the
voters must do the rest.

While strong enforceable conflict of interest laws may
offer some deterrent effect, they are not the only deterrent.
The former Speaker of the Wisconsin House of Representatives
expresses his belief that the press serves an important role
in controlling legislators’ behavior: "Fear of the
consequences 1is the most important deterrent to unethical
behavior, and fear of the press is paramount. A watchful,
picky, even vengeful--but consistent--newspaper is better than
legal structures that try to anticipate every possible human
foible or temptation. The thud of the newspaper at the
doorstep should make the politician’s heart beat a 1little
faster."®

Another expert on ethics put it this way -- the press,

the public and the opposition party may be perhaps "the most

2Robert Bauer, "Law and Ethics in Political Life:
Considering the Cranston Case," Journal of lLaw_and Ethics,

(Spring 1993): 464.

“Tom Loftus, "The Road to Ethical Legislatures isn’t
Paved with Tougher Laws," id.
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effective watchdogs of ethical behavior."$# However, as shown
above there still is a need to establish enforceable conflict

of interest laws to curb the behaviors that erode the public

trust.

CHARACTERISTICS OF CONFLICT OF INTEREST LAWS

While there are many features of effective conflict of
interest laws, they generally divide into three categories.
Those components include: prevention, prohibitions, and
enforcement.

The elements of prevention include disclosure of
financial interests, gifts, benefits received, and political
contributions. Additional preventative measures involve
advisory opinions and education. Preventative measures try to
sensitize officials to ethical considerations and remind them
of the possible sanctions for improper behavior.

The prohibition provisions identify and make illegal the
activities which constitute conflicts of interests. Those
prohibitions focus on the use of one’s position for personal
gain during and after the period of service. Some of the
major prohibited conflicts of interest include:

| Contracts between the state and state officials or

employees who can personally benefit from the

contract.

“Karen Hansen, "Walking the Ethical Tightrope," id. at
17.
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m Exerting undue influence by virtue of one’s
position on behalf of family, clients, political
contributors or receiving payments or gifts for
actions taken.

[ Nepotism.

[ | Representing an individual, for a fee or personal
benefit, before governmental agencies while serving
in public office.

[ ] Improper use of one’s office resources for
campaigning purposes.

u Using one’s public position for post-employment
opportunities.

In the category of enforcement the statutes generally
provide for investigations, hearing, prosecution, and
sanctions. Because of the political nature of conflict of
interest wviolations, the structure of an enforcement agency
must often be different from normal executive branch agencies
to prevent abuses in enforcement. Such abuses could include
prosecution of adversaries for political purposes. Improper
or selective enforcement of conflict of interest laws creates
results as abhorrent as the violationsvthemselves. "Ethical
standards can be violated not only by those whose conduct
breaks the rules but also by those who interpret and enforce
the rules, if they do so in a way -- and for a motive -- that

violates and undermines the basic purposes those standards are
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supposed to serve."®

Preventative Statutes

As mentioned above, preventative conflict of interest
statutes are designed to make officials aware of potential
problems. To that end, disclosure of one’s personal financial
interests serves to sensitize office-holders to the presence
of potential conflicts of interest.%®® It also puts the world
on notice of potential conflicts of interest the ocffice-holder
may have. "This provision allows public review and scrutiny of
the private holdings of public servants to assure that these
holdings do not pose a conflict with respect to the cocfficials’
public responsibilities."%

However, these disclosures usually are not reviewed by
anyone other than a few investigative reporters® and those
conducting opposition candidate research. While most believe

disclosure information is a necessary component of effective

conflict of interest laws, the extent of its usefulness

®Bruce Jennings, "Too Much of a Good Thing?" Journal of
State Government 62, No. 5 (1988): 175.

%Burke and Benson, "State Ethics Codes, Commissions and

Conflicts," Journal of State Government, 62, No. 5 (1989) :
195.

®Mario Cuomo, "Restoring Trust in Government, " Journal of

State Government 62, No. 5 (1989): 177.

®Burke and Benson, "State Ethic Codes, Commissions and
Conflict," id. at 196.
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remains unknown.® Further, there remains a question of the
proper balance between the public’s right to know and the
public official’s right to privacy.”” The disclosure laws
also may have a chilling effect on participation in
government; individuals may refuse to sacrifice their privacy
for public service.”

State disclosure requirements divide in two ways: who
has to file and the information they disclose. The state
statutes range from no disclosure to extensive divulgence.
The amount of information required usually depends upon the
status of the office. State-wide elected officials typically
must reveal much more financial information and gift receipts
than lower 1level officials. Montana requires financial
disclosure of only the business interests of elected
officials, their spouses, and their immediate minor
children.” Montana’s disclosure laws ignore top appointed
officials, employees in key decision-making positions, hired
consultants, and candidates for office. These statutes do not
require the reporting of the receipt of gifts or other

benefits bestowed upon the office holder.

®Ibid.

wpighting Conflicts of 1Interest in Officialdom:
Constitutional and Practical Guidelines for State Financial
Disclosure Laws," 73 Mich. L. Rev. 758 (March 1975). Alsco
see Mont. Const. of 1972, Art. II, § 9 (Right to Know about
Government Operations) and § 10 (Right of Privacy).

td. at 781.

"Mont. Code Ann. § 5-7-213.
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Montana law does encourage voluntary disclosure of
conflicts of interest.” However, this provision seems to
suggest that the questionable action is acceptable if
disclosure is made. Michael Josephson, a recognized expert on
ethics laws, expressed his criticism of disclosure laws as

follows:

The non judgmental nature of revelation rules seems
to suggest that all conduct is proper so long as it
is disclosed. I am uncomfortable, for example,
with the idea that honoraria or 1loans given to
influential government officials can be considered
proper Jjust because they are reported. Such
transactions ought to be prohibited.™

Contrast Montana to the requirement of California,”
South Carolina,” Texas,” and Wisconsin.™ California
requires all elected and key officials to disclose all
economic interests and gifts in excess of $50.7 South

Carolina requires disclosure statements from an extensive list

Mont. Code Ann. § 2-2-131.

MMichael Josephson, "Ethics Legislation: Problems and
Potential, " id.

Bcalifornia often serves as a model state for other
states in the west. It maintains modern conflict of interest
laws with its latest amendments occurring in 1991.

®In 1991, South Carolina made major changes to its
conflict of interest statutes following a scandal.

""Texas enacted major changes to its conflict of interest
statutes in 1991.

"Wisconsin has had stringent conflict of interest
statutes for many years and recently tightened them even
further.

PCal. Gov’'t Code §§87202, 87207 and 87501.
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of public officials and employees including hired consultants.
These officials must disclose all economic interests and the
receipt of "anything of value," only excluding gifts from
family members.¥® Texas requires all elected and key
government officials and top officials in the political
partieé to disclose all economic activities and receipt of
gifts of "anything of value," in excess of $250.% Wisconsin
requires elected officials, candidates and key government
officials to disclose all economic interests and gifts in
excess of $50 except from family members.®

The clear trend in the most recent enactments of conflict
of interest laws is to réquire economic disclosures from all
elected or appointed government officials who make key policy
decisions. These disclosures usually include the receipt of
gifts from non family members. While it may be excessive to
require the reporting of every free cup of coffee received
from a lobbyist, there needs to be an upgrade of the
disclosure requirements in Montana.

The other aspects of preventative laws usually comes in
the form of educational and advisory activities performed by
the agency administering the conflict of interest law. These

activities include educating those who must file disclosure

¥S.C. Code Ann. § 8-13-1110 et seq.
81Tex. Code Ann. Art. 6252-9b.

Wis. Stat. Ann. § 19.43.
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statements on the proper way of accomplishing that task.®

Education also should include not only information about the
do’s and don’ts of the laws but also explanations about the
principles surrounding the concepts of conflict of interest .®
"People in government could benefit greatly from the
opportunity for concentrated consideration of ethical problems
they typically encounter, so they can learn more effective
strategies to perceive and deal with the ethical implications
of their conduct."®

Equally important to education is the availability of
both published and unpublished advisory opinions on real or
hypothetical conflict of interest matters.¥ These opinions
inform the public and interested parties as to the specific
do’s and don’'ts and offer an opportunity for individuals to
seek advice before the questionable activities occur. They
not only can.prevent a questionable action from occurring, but
also can save an official from potentially embarrassing after-
the-fact scrutiny by the press. This unpublished information
should remain confidential unless the requestor makes it

public.

$5.C. Code Ann. § 8-13-320(2).

% Michael Josephson, "Ethics Legislation: Problems and
Potential, " id.

$Tbid.

%¥S.C. Code Ann. § 8-13-320 (11).
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Prohibitations

Conflict of interest prohibitions center around the
jdentification of activities which constitute conflicts
between private activities or benefits and public duty. While
the Montana statutes cover most of the above-identified
activities, they are often written in philosophical and obtuse
language that sounds like biblical directives.¥ The Montana
laws also contain many gray areas which contain large
loopholes.®

Montana prohibits nepotism® and contracts between state
officials and the state.® There are revolving door
restrictions prohibiting former employees from contracting
with his or her former agency.” However, the restriction is
only for six months and is limited to matters in which the
employee was directly involved. This leaves much room for use

of personal contacts and insider information gained through

$’uThe principles in this section are intended as guides

to conduct and do not constitute violations as such of the
public trust of office or employment in state or 1local
government." Mont. Code Ann. §2-2-105 (1).

¥Mont. Code Ann. § 2-2-112(1) illustrates the looseness
of the statutes. "The principles in this section are intended
only as guides to legislator conduct and do not constitute
violations as such of the public trust of legislative office."
(emphasis added)

¥Mont. Code Ann. § 2-2-301, et seq.

“Mont. Code Ann. § 2-2-201, et seq. This section only
prohibits contracts made by public officials in their official
capacity.

'Mont. Code Ann. § 2-2-201.
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