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7
their images. In an age when the oil industry offers free educational
materials on environmental issues and entrepreneurs offer free current
events programs with advertising as part of the package, ensuring that
materials are balanced and accurate may be difficult, but is extremely
important. Kozol emphasized the distortion of purpose that promotional

propaganda can create in the schools:

When business enters education ... it sells something more important than the
brand names of its products. It sells a way of looking at the world and at oneself.
It sells predictability instead of critical capacities. It sells a circumscribed,
job-specific utility. "I'm in the business,” says Elaine Mosley, the principal of a
corporate-sponsored high school in Chicago, "of developing minds to meet a
market demand.” (Kozol, 1992, p. 277)

Materials developed by corporate or other special interest groups can
also pose ethical problems. What limits should be placed on the presentation
of religious or commercial messages in instructional materials? Rank, a critic
of the use of Channel One as instructional material, pointed out what
happens when ethical issues are not addressed in materials selection
discussions. Instead of considering the ethical questions posed by requiring
classes to watch television advertising targeting a student audience, when
districts decide whether to select Channel One, the supposed value of the
educational program dominates the debate and "obscure([s] the central issue: it
is unethical to exploit children" (Rank, 1993, p. 52).

Ethical questions beyond those involving propaganda and commercial
exploitation also suggest the wisdom of developing good materials selection
policies. Can educators simultaneously accommodate the concerns of the
atheist and the devout Christian? Do health educators have a duty to provide
clear instruction about sexuality and sexually transmitted diseases in this era
of teenage pregnancy and AIDS, or must they defer to parental judgment on
these matters? How is the obligation of the teacher-scholar to the tenets of her
discipline ensured? Can language arts instructors meet the demands of

accreditation standards which require literature representative of diverse
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8
cultures and ideas when alternatives are provided for students who object to
reading about ways of living and thinking other than their own? Can
educators develop students’ critical thinking skills with materials that give
students nothing critical about which to think? These questions can be
answered by an effective selection policy.

Financial considerations, too, validate the importance of a good policy
for selecting and retaining effective instructional materials. Nationwide,
schools account for a significant percentage of book purchases, comprising
roughly 13% of all book purchases in 1982 alone (Commission on Academic
Freedom and Pre-College Education, 1986, p. 6). The purchase of basic
instructional materials like textbooks represents a major investment for a
district, one which it expects not to make again for a considerable length of
time. In 1990, for example, the purchase of a literature series for grades 7 - 12
in Columbia Falls, Montana, cost the district over $5,000. It was the first
literature series to be purchased in nearly 20 years (B. McCaw, personal
communication, December 17, 1993). One can only speculate what the cost
has been to the one of five California districts which abandoned and replaced
the Impressions series after challenges in 1989-90 (McCarthy, 1993). Clearly, as
funding for education becomes scarce, meeting a challenge successfully is a
financial concern, as well as an ethical and pedagogical one.

Finally, legal considerations emphasize the importance of effective
materials selection and retention policies. In this as in all other civic matters,
when members of the public believe that their institutions have failed them,
they turn to the courts for a remedy. Although the courts have shown a
decided reluctance to substitute their judgment for a school board's, they have
done so repeatedly when constitutional rights were affected. Because
litigation is expensive and time-consuming and ultimately strips all parties of
local control, it is in the interest of students, educators, and the public to have
materials selection and retention policies that meet legal requirements.

As the review of case law will show, court decisions not only
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9
emphasize the need for materials selection and retention policies, but also
provide guidance on what those policies should include. Although a case
challenging the selection of classroom materials has never reached the
United States Supreme Court, several Supreme Court decisions have
implications for policies on instructional materials. In addition, many cases
involving challenges of classroom materials have reached the appellate court
level, and those decisions provide implicit policy guidelines. Even the issues
left undecided or ambiguous by the courts suggest areas that materials

selection policies might effectively address.
Focus of This Research

My interest in conducting this research is to help to ensure that
Montana school children have access to a wide range of stimulating
instructional materials which prepare them to live thoughtful lives in a
complex, ever-changing world. As educational approaches expand,
emphasizing whole language and multicultural awareness, schools are in the
position to provide children with a greater variety of classroom materials
than ever before (Dunleavey, 1993). However, access to those materials is
jeopardized by groups and individuals who for a variety of reasons pressure
educators and schools boards not to select and not to retain certain materials
(Dunleavey, 1993; Jones, 1993; McCarthy, 1993).

Previous research and some public comment may give the misleading
impression that caving in to this pressure represents the greatest threat to
selecting and retaining stimulating, varied classroom materials. Perhaps
inadequate policies are the real threat. For instance, when materials adoption

procedures do not involve parents,

.. it is not surprising that suspicions [about innovative materials] are aroused.
Educators need to explain to parents the pedagogical justification for programs
and materials. If parents become knowledgeable ... they will be less likely to be
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persuaded by groups [with] a "hit list” of materials and programs. (McCarthy,
1993, p. 59)

Also, as the teacher in Big Timber learned, ignorance of or disregard for the
policies that do exist may weaken the integrity and quality of instruction.
Finally, inadequate policies—or no policies at all—jeopardize the quality of
public debate on materials selection. As McCarthy pointed out, these debates
should be grounded in educational considerations, not emotions or politics,
but "it is too late to establish a process when parents are storming the school
with their list of 'objectionable’ materials” (McCarthy, 1993, p. 59).

What makes an effective policy? My focus is particularly on how
policies address legal issues because, when push comes to shove, the final
decision on the effectiveness of materials selection and retention policies is
made by the courts. As a result, a wealth of case law suggests ways that
policies can allay the concerns of all members of the education community

about the materials children are required to use in school.
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CHAPTER 2
REVIEW OF THE LITERATURE

Tulley, in his study of the intent of state-level textbook adoption, noted
the defect in the literature that is perhaps the best justification for this study:
"the absence of definitive adoption policy research" (Tulley, 1983, p. 4).
Although studies of materials selected for schools, particularly school
libraries, abounds, very little of it provides a detailed description of the
contents of materials selection and retention policies or an examination of
their approaches to legal issues.

Research relevant to materials selection and retention policies has
tended to focus primarily on challenged materials. Major studies in this area
began with Fiske (1959); included the Association of American Publishers, the
American Library Association, and the Association for Supervision and
Curriculum Development (1981); and continued most recently with Hopkins
(1991). Each of these studies established that the existence and use of a
materials selection policy has a positive relationship to the outcome of a book
challenge, a finding which less well-known studies confirmed (Jenkinson,
1986; Bracy, 1982 [cited in Hopkins, 1991]). However, only one of these studies
explored the specific contents of selection policies (Fiske, 1959), although the
Association of American Publishers et al. and Hopkins presented findings
which suggest areas such policies might address.

The Fiske study, described elsewhere as "the most influential research
on intellectual freedom in United States libraries” (Hopkins, 1991, p. 5),
involved 156 school and public librarians in an in-depth interview process
designed to elicit findings on how challenges of the 1950s had affected library
policies and practices. The study revealed that very few materials selection
policies existed and that librarians themselves were in disagreement about
the utility of such policies and fearful of tying their hands with specific policy

11
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guidelines (Fiske, 1959, p. 76). Selection criteria in the policies tended to be
general, permitting "a wide range of subjective interpretation” (Fiske, p. 77).
The procedures in the policies, like the criteria, were described as so vague as
to be "evasive" (Fiske, p. 78).

Although the methodology of other "challenge" studies included
collection of sample policies, Fiske's is the only one to analyze the contents of
these policies in depth. The Association of American Publishers et al. (1981)
collected information about such policies from 1,891 public elementary and
secondary school librarians, library-supervisors, principals and super-
intendents throughout the United States, but the authors referred to this
information only briefly and drew only superficial conclusions about the
contents of the policies. For instance, they noted that over half of the
materials selection policies did not specify a stance on controversial issues;
the others did specify approaches to such issues as racism, sexism, religion,
minority group representation, and sexuality. However, the authors explored
that difference no further, providing no details on what those approaches
were. This study’'s findings also suggested a greater need for materials
selection policies at the higher grade levels and in courses which include
fiction, but offered no suggestions as to the contents of policies for those
levels or courses.

The Association of American Publishers et al. (1981), along with
Hopkins (1991), did provide information on reasons for challenges which
have implications for materials selection and retention policies. The most
frequently challenged aspects in materials, the former study noted, are sex,
sexuality, obscenity, and objectionable language. Hopkins, in a sample of
communities of all sizes and regions in the United States, also found that
objections tended to be to sexuality, profanity, and obscenity. However, she
found that objections to morality, witchcraft and the occult, the immaturity of
students, nudity, family values, and violence were also common. Both of

these studies concluded that districts with materials selection/retention
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policies are more likely to experience a book challenge, but their chances of
retaining the materials are also greater. These findings indicate that good
selection and retention policies discourage censorship. In addition, the
Association of American Publishers et al. found that book challenges at the
local level, rather than at the state level, tend to limit students' access to
materials, whereas challenges on the state level tend to expand access. It
would appear that public pressures cause local selection and review
committees to suppress controversial materials, whereas similar pressures on
state committees result in expanding the list of adopted materials, perhaps to
balance or accommodate the concerns of a variety of groups.

One other finding from two different studies (the Association of
American Publishers et al., 1981; Jenkinson, 1986) is worth noting. Both of
these studies indicated that challenges to materials are as likely to be made by
school personnel as by persons beyond the school walls. The results of the
Association of American Publishers et al. study showed that as many as 30%
of the reported challenges came from classroom teachers alone (Association
of American Publishers et al,, p. 5). Jenkinson, in his survey of 644 Manitoba
public and private schools, found that 44% of the library challenges came
from parents, citizens, groups, or school board members; 6% came from
students. The rest came from teachers, librarians, principals, school clerks
and custodians (Jenkinson, p. 9).

Other than these sketchy details, the studies reviewed thus far provide
little information or guidance on what materials selection policies might
include. Also, because Fiske, Hopkins, and Jenkinson limited their research
to library materials, their findings may not generalize to the classroom
setting.

Another category of studies on materials selection includes those that
concern aspects of state-wide adoption procedures (Last, 1982; Tulley, 1983;
Duke, 1985; Odden & Marsh, 1987). Of these, Duke's study, perhaps more

accurately termed a status report, is the most relevant to my research. His
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survey of all 28 state-level adoption states included a section describing and
comparing the criteria used by adoption committees. The descriptions raise a
number of considerations for selection criteria: using generic, as opposed to
subject-specific criteria; specifying objectionable content (such as advocacy of
homosexuality) and desirable values (such as fair treatment of diverse
groups); and evaluating the compliance of materials with equity demands.
Duke's observations on procedures for materials selection were also helpful.
For example, he noted that some procedures included providing training for
and better communication among evaluators and establishing more
meaningful timelines. Although Duke's sample was not the local, district
level where materials selection decisions are made in Montana, the study is
useful as an illustration, since it is one of the few examples of a study of the
contents of materials selection policies.

The study most relevant to my research was conducted by Atkins
(1977). First, the study set up a yardstick for evaluation of materials selection
policies by reviewing relevant court decisions to establish legal guidelines.
Second, the study surveyed schools nationwide to examine their materials
selection policies and procedures. However, the results failed to connect the
legal guidelines with the policies in any substantive way; the two parts are not
brought together as a systematically integrated whole. Although Atkins
found the policies "vague," with no clear guidelines or set procedures, her
conclusions are based on policies received from less than one-third of those
surveyed, 32 policies total. Only seven policies in Atkins' study were from
districts comparable in size to Montana's school districts.

My research replicates the Atkins study in some ways. Like Atkins, in
the absence of definitive policy research, I review relevant case law in order
to establish key areas that materials selection policies should address. I also
examine and present findings on the contents of policies from high schools in
western Montana, with particular emphasis on whether these contents reflect

the key areas established through the review of case law.
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Although my approach is similar to that of Atkins, it is different in

three critical ways. First, the emphasis in her sampling excluded most
Montana schools. Atkins surveyed 90% of the large school districts (20,000
pupils or more) in her sample and only 10% of the small districts (0-4,999
pupils). Since none of Montana's school districts are represented in 90% of
Atkins' emphasis—and conceivably are not represented even in her "small
school” sampling—her findings may not generalize to Montana. Second,
Atkins studied only policies regarding selection of reading materials, and only
a small number of them, whereas my study will include all instructional
materials, including nonprint materials. Finally, and most importantly, court
decisions since 1980, the year of Atkins' study, have added considerable detail

to the outlines of materials selection and retention considerations.
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CHAPTER 3

REVIEW OF CASE LAW

The purpose of this section is to provide a rationale for this study's
analysis of materials selection policies. The previous chapter reveals a dearth
of research which examines the contents of such policies, but a body of
relevant literature does exist—in the form of case law. Because disputes over
the contents or the application of instructional materials policies which are
not resolved in the schools are ultimately resolved in the courts, the issues
that concern the courts should concern policy-makers. Thus, relevant case
law provides a basis for analyzing policies on selection and retention of
classroom materials.

Court decisions which directly concern the selection and retention of
classroom materials are relatively uncommon; in fact, the United States
Supreme Court (referred to in short form in this document as "the Court")
has never decided such a case. However, appellate court decisions on the
selection and retention of instructional materials, along with Supreme Court
decisions on related matters, highlight the issues that board policies should
address. On some policy issues, a consistent pattern of legal decisions has
rendered clear guidelines; on others, legal views conflict, providing boards

with only a framework for decision-making on the local level.

The First Amendment and Materials Selection

Any discussion of the constitutionality of a state's chosen method of
regulating its public schools must begin with the fundamental axiom that the
states enjoy broad discretionary power [to achieve legitimate educational
objectives].... [Equally fundamental, though, is the proposition that to
accomplish these objectives, the state must exercise its power within the
constraints set the by United States Constitution in general and the First
Amendment in particular (Bieber, 1984, pp. 174-175).
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In this statement, Bieber describes the balance of authority for decision-

making in schools, including policies on classroom materials. Essentially,

local school boards in Montana enjoy the "broad discretionary power"” Bieber

describes—within constitutional constraints. Understanding the constraints

of the First Amendment is particularly important in the development of
policies for selection and retention of classroom materials.

In Journal of Law and Education, Stewart delineated the four types of

cases involving First Amendment claims within public schools (Stewart,
1989). The first type involves students' freedom of expression, both in and
out of class. Another type of case centers on academic freedom, teachers' right
to use the materials and teaching methods they deem appropriate. A third
type involves freedom of conscience and is frequently asserted by parents who
claim the right to shield their children from objectionable materials,
curriculum, or activities. The fourth type, in which the right to receive
information is asserted, arises when students' access to materials is limited or
denied. Although the fourth type of case is the most directly related to this
study, court decisions in all four types have laid the foundation for First
Amendment freedoms in schools, all of which have implications for
materials selection and retention policies. The discussion which follows
categorizes those implications and summarizes legal discussion relevant to

policies on selection and retention of classroom materials.

Basis for Selection/Retention

Existence of a Written Policy

Legal precedent has left no doubt that at the very least, school boards
should have some statement of policy for selection and retention of
instructional materials. They should develop such a policy for two reasons.
First, the courts have consistently voiced a reluctance to substitute their

judgments for those of locally elected boards (Hazelwood v. Kuhlmeier, 1988;
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Board of Education v. Pico, 1982; Epperson v. Arkansas, 1968, West Virginia v.
Barnette, 1943). However, when a board appears to have acted in a capricious
or arbitrary manner, the courts show concern, and nothing gives the
appearance of capriciousness so strongly as the lack of a policy. The cases in
which courts have overruled board decisions "seemed to be situations where
school authorities acted in the absence of a general policy, after the fact" (Cary
v. Board of Education, 1979, p. 541). Second, boards may incur another
problem if they do not develop policies for materials selection and retention.

As Yudof pointed out,

If higher authorities have no policy on book assignment or selection and
thereby de facto delegate such authority to teachers and librarians, they
cannot later intervene on an ad hoc basis to limit the dissemination of the books
in their acquisition. (Office for Intellectual Freedom, 1983, p. 56)

Thus, if only to preserve their own authority in selection and retention
matters, boards should have written policies.

The same arguments apply to the development of specific areas in
materials selection and retention policies. When local boards do not indicate
the bases for decisions and the procedures which must be followed, they open
the door for others—either de facto delegates or ex post facto courts—to make
those decisions for them. It should also be noted that Montana school
accreditation standards, which have the force of statute, require school boards
to develop a "materials selection policy, including a challenge procedure, for
all curricular and support materials” in Rule 10.55.701 (2) [f] (Board of Public
Education, 1992, p. 5) .

An Articulated Educational Philosophy

The courts continually examine school decision-making in light of two
particular philosophies of education. The first is the belief that an important
function of schools is to inculcate community and cultural values. Courts

which lean toward this philosophy recognize and approve schools' attempts
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to instill such values as respect for authority, patriotism, and social propriety.
The second philosophy is reflected in Holmes' metaphor for free inquiry, the
"marketplace of ideas." Court which lean toward this philosophy tend to
express either the belief that students should learn by examining a wide range
of experiences and viewpoints or a suspicion that school efforts to instill
values in fact impose orthodoxy. Ideally, the two philosophies co-exist, and

Court decisions in this area need not be viewed as dichotomous.

First Amendment challenges to the decisions of public school authorities do not
in fact present a conflict between freedom and coercion, or between a utilitarian
calculus and the rights of individuals. The child is inevitably coerced, placed
in an environment which is manipulated by those around him and which is
bound to affect his attitudes as an adult. The question is simply who ... should
decide what values will be inculcated and how they should be instilled.
(Stewart, 1989, p. 15)

However, a number of legal scholars believe that the two philosphies cannot
co-exist harmoniously, positing that a Court which embraces one philosophy
sometimes negates the other (Bieber, 1984; Clarick, 1990; Goldberg, 1989). One

scholar noted the difficulty this conflict poses for schools:

Only a unique school system ... would satisfy fully both viewpoints.
Guaranteeing students’ constitutional rights that permit exposure to varied
ideas, while simultaneously indoctrinating students to community sentiments
and fundamental values, remains a difficult task. With the judicial definition
of the public school's educational mission seesawing between promoting an
exchange of ideas and indoctrinating students, censorship and removal of books
have increased .... (Goldberg, 1989, pp. 1317-1318}

Because the Supreme Court cases most relevant to materials selection
and retention issues rely strongly on one or both of these philosophies, local
boards should consider them as well when they develop their policies. The
following summary of frequently cited cases clarifies how the Court applies
the two philosophies in its decisions.

In 1943, the Court ruled that the schools' avowed purpose of
inculcating patriotism did not justify compelling two Jehovah's Witnesses to

violate their religious beliefs by saluting the flag, saying
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If there is any fixed star in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion or force citizens to confess by
word or act their faith therein. (West Virginia v. Barnette, 1943, p. 642)

The Court emphasized that eliminating diversity of thought "strangle[s] the free
mind at its source and teachl[es] youth to discount important principles of our
government as mere platitudes" (West Virginia v. Barnette, p. 637). In 1967, the
Court indicated that the "marketplace of ideas" metaphor applied to schools, saying
schools should provide "wide exposure to that robust exchange of ideas which
discovers truth ‘out of a multitude of tongues™ (Keyishian v. Board of Regents,
1967, p. 589). In 1969, the Court reinforced its ban on orthodoxy in the Tinker
decision, pointing out that students "may not be regarded as closed-circuit
recipients” of only "those sentiments that are officially approved” (Tinker v. Des
Moines Ind. Community School District, 1969, p. 511). Later, in a case challenging a
school board’'s removal of books from the library, the Court scolded the board for

suppressing ideas:

Just as access to ideas makes it possible for citizens generally to exercise their
rights of free speech and press in a meaningful manner, such access prepares
students for active and effective participation in the pluralistic, often
contentious society in which they soon will be adult members. (Board of
Education v. Pico, 1982, p. 868)

These decisions reflect the Court's reliance on the "marketplace of
ideas" philosophy. Other court decisions, particularly recent ones, emphasize
the importance of inculcating community values. In Brown v. Board of
Education, the Court recognized schools as "a principal instrument in
awakening the child to cultural values" (Brown v. Board of Education, 1954,
p.- 493), thus permitting—even encouraging—schools to indoctrinate students
in social mores. In 1979, the Court ruled that because teachers must be able to
transmit democratic values fundamental to the American system, foreign
teachers could be barred from the teaching profession (Ambach v. Norwick,

1979). In Bethel v. Fraser (1986), the Court recognized school officials' right to
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instill notions of propriety in civil conduct, and in Hazelwood v. Kuhlmeier,
the Court held that schools "retain the authority to refuse to sponsor [speech
and conduct] ... inconsistent with the shared values of a civilized social order"
(Hazelwood v. Kuhlmeier, 1988, p. 272). In fact, the Court included these
values in its discussion of "legitimate pedagogical concerns" (Hazelwood, p.
273). As Goldberg pointed out, in recent years the Court "has adopted a
deferential attitude toward the regulation of speech ... if the board can
advance an inculcative or pedagogical purpose” (Goldberg, 1989, p. 1330).

Like the Court, school boards may find that their philosophies about
the mission of schools sometimes compete and constantly evolve. However,
if boards don't define their philosophies, the courts may make the decision
for them, because philosophy is the guiding light for the policy. If state or
local policies resolve this issue, they not only ensure that a clear philosophy
drives materials selection, but also direct the attention of the courts toward
the board's own intent, should a challenge occur. Thus, the Minnesota Board
of Education recently adopted a policy embracing the "marketplace of ideas”
philosophy, but acknowledging the citizen's right to criticize resources and
teaching methods (Harrington-Lueker, 1993). Montana school accreditation
standards leave development of philosophy to local boards, but do not require
a philosophy specifically guiding materials selection and retention. Rather,
the standards require boards to develop "a comprehensive philosophy of
education"” (Rule 10.55.701 (3)[a]}) and an academic freedom policy (Rule
10.55.701 (3)[i]). Although both have relevance to the issue of whether
materials selection and retention policies are consistent with other district
statements of philosphy, that issue is beyond the scope of this study. This
study will examine whether a materials selection and retention philosophy is

clearly stated in the policy and whether it reflects relevant legal guidelines.

Scope of the Policy

Most people probably think of instructional materials as textbooks; in
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fact, of course, a variety of media are used in the course of instruction. Court
cases involving the use of instructional materials have included textbooks
(Loewen v. Turnipseed, 1980; Mozert v. Hawkins, 1987, Edwards v. Aguillard,
1987), novels (Parducci v. Rutland, 1970; Virgil v. School Board, 1989), films
(Pratt v. Ind. School District, 1982; Fowler v. Board of Education, 1987), articles
in magazines (Keefe v. Geanokos, 1969), and even promotional brochures
(Brubaker v. Board of Education, 1974). Therefore, materials selection and
retention policies should address selection of all instructional materials, not
merely textbooks. One of the difficulties of developing such a policy is
balancing the authority of the board to approve materials with the need for
spontaneity and currency in teaching. Clearly, submitting all materials—the
morning's newspaper editorial, the unforeseen telecast—for board approval

is not feasible.

Clear Criteria for Selection

When criteria for selection are provided in policies, courts show a great
interest in them. In Loewen v. Turnipseed (1980), for example, a textbook
author sued the state of Mississippi for adopting another text instead of his.
The court found that the rating committee had not justified its rejection of
the text on the basis of any of the criteria; further, two members of the
committee had substituted their own criteria for the established criteria,
judging it too controversial and too "racially oriented.” This disregard for the
established criteria caused the court to conclude that the rating committee had
acted on the basis of personal prejudice; the court ordered that the text be
adopted.

As early as 1959, Fiske noted the tendency toward vagueness in
selection policy language and speculated that policy-makers hoped to protect
their selections with an umbrella that would cover every conceivable
eventuality (Fiske, 1959, p. 78). However, the arguments in several court

decisions contradict that philosophy and indicate a particular interest in
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criteria requiring selections to be relevant to curriculum objectives. Justice
Blackmun, in his concurring opinion in Pico, cited relevance to the
curriculum as an appropriate, value-neutral criterion for selection. In Zykan
v. Warsaw (1980), the court held that although schools have the function of
nurturing fundamental values, local boards cannot replace educational
objectives with rigid indoctrination. Most significantly, Hazelwood upheld
the appropriateness of relevance to curriculum, but expanded the concept to
include "legitimate pedagogical concerns" (Hazelwood v. Kuhlmeier, 1988, p.
273). Later cases have ruled that values like tolerance of divergent views and
respect for authority can be regarded as curriculum objectives, commenting
that "the universe of legitimate pedagogical concerns is by no means limited
to the academic” (Poling v. Murphy, 1989, p. 758).

In sum, it can be inferred that relevance to curriculum objectives is a
sound criterion for materials selection. Beyond that, any pedagogical
concerns which are stated as criteria may cause courts to hesitate about

superimposing their judgment on such matters for that of a local board.

Age-Appropriateness and Sensitive Topics

Case law verifies what censorship studies have found; sensitive topics
in school materials tend to fall into one of these four categories: (1) obscenity,
profanity, and vulgarity; (2) the subject of sex; (3) religious and moral
objections; and (4) violence and brutality (Association of American Publishers
et al., 1981; Hopkins, 1990). Sexual explicitness in health education materials
raises difficult materials selection policy questions, as do religious and moral
objections to materials. These issues are covered in the Methods subdivision
of this section.

Objections to materials on the basis of their alleged obscenity, vulgarity,
profanity or violence might all be called objections to offensiveness. Case law
is by no means consistent on the issue of offensiveness, but most courts have

taken for granted that obscenity and vulgarity are legitimate reasons for
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removal of instructional materials. In fact, Justice Brennan, whose record as
a free-speech advocate is well-documented (Tinker v. Des Moines, 1969; Board
of Education v. Pico, 1982; Hazelwood v. Kuhlmeier, 1988) concedes that
books which are "pervasively vulgar" should be removed (Board of Educa-
tion v. Pico, p. 871). The Fraser limitations on students' expression on the
grounds that vulgarity constitutes a substantial and material disruption to the
educational mission (Bethel v. Fraser, 1986) would certainly extend to
expression in classroom materials. The problem, of course, is who defines
vulgarity and at what point is it impermissible? Eliminating all literature
with any vulgarity would leave a rather barren book closet. Much of
Shakespeare and most of Chaucer would be gone. Add profanity to the list
and many twentieth-century works would disappear as well. Defining and
limiting the degree of violence in classroom materials poses similar
problems. Both Pratt (1982) and Fowler (1987) involved complaints about the
violence in instructional materials; significantly, the works in questions were
both films. However, neither decision provides guidelines for making
judgments about the issue of violence in classroom materials.

The answer to creating guidelines regarding offensiveness—whether
the offense is violence, brutality, obscenity, profanity, or vulgarity-—may lie in
connecting topic-sensitivity with age-appropriateness. The courts have long
recognized the factor of age in the selection of school materials. In 1974, the
Seventh Circuit Court upheld the firing of three eighth-grade teachers who
had distributed a brochure glorifying the Woodstock lifestyle (Brubaker v.
Board of Education, 1974). Justice O'Sullivan ruled that teachers must always
consider the age and sophistication of their students, as well as the educa-
tional purpose of the material (Brubaker v. Board of Education, p.985). In a

similar vein, the Supreme Court recently noted that

[a] school must be able to take into account the emotional maturity of the
intended audience in determining whether to disseminate student speech on
potentially sensitive topics, which might range from the existence of Santa
Claus in an elementary school setting to the particulars of teenage sexual
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activity in a high school setting. (Hazelwood v. Kuhlmeier, 1988, p. 272)

Although the Hazelwood decision involved the age-appropriateness of
student expression in a school newspaper, its discussion of emotional
maturity logically extends to selection of instructional materials. The
expressed concern about the sensitivity of such a topic as the existence of
Santa Claus is perhaps disingenuous. Case law is replete with challenges to
"sensitive" material, and nothing as tame as whether or not there is a Santa
surfaces. However, the commentary illustrates a key point: considerations of
topic sensitivity in materials selection are commonly linked to the maturity
level of students.

Courts have approached age-appropriateness/topic sensitivity in a
variety of ways. The most common is a determination that the material in its
entirety has a value which can be recognized by its intended audience. In
Parducci v. Rutland (1970), for example, Justice Johnson relied on his own
judgment that a particular book was not obscene and had literary and social
value for high school juniors. Similarly, in Keefe v. Geanokos (1969), the
court found that the overall merit of an assigned article superseded concern
about its occasional use of profanity. The court balanced "whether a teacher
may, for demonstrated educational purposes, quote a 'dirty’ word ... or
whether the shock [would be] too great for high school seniors to stand”
(Keefe v. Geanokos, 1969, p. 360). Noting that high school seniors are "not
devoid of all discrimination or resistance,” the court ruled that the vulgar
term in the article was essential to its point and that, in any event, [ilf ...
students must be protected from such exposure we would fear for their
future” (Keefe v. Geanokos, p. 362). The Keefe court also relied on the fact
that students were exposed to the word elsewhere, describing the word as
"currently used" (Keefe v. Geanokos, p. 362) and pointing out that books
containing the same word could be found in the school library. Exposure is

also an underlying consideration in Right to Read Defense Committe v.
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School Committee of the City of Chelsea (1978). That court noted that the
vulgar words in a controversial poem were in other books in the library and
that the language and theme of the poem did not conflict with the English
curriculum. Therefore, although the poem contained language which was
certainly offensive to some, the court ruled that the book containing the
poem should remain in the school library.

The Chelsea court (1978) also used the criterion of harmfulness to
assess age-appropriateness/topic sensitivity. Using a two-pronged test, the
court concluded that the school board was unable to establish that harm to the
reader of the poem in question was either (1) likely to occur, or (2) had already
occurred. Parducci used a similar criterion, borrowed from Tinker: whether
reading the work in question had caused material and substantial disruption
to the educational program. The court found that the assignment of
Welcome to the Monkey House had not caused any disruption because the
evidence suggested that most of the students responded to it with apathy
(Parducci v. Rutland, 1970).

Connecting topic-sensitivity with age-appropriateness may provide
school boards with more specific means of judging particular materials. At
the very least, policies should have some statement of position on sensitive
topics and age-appropriateness because in all likelihood some challenge will
advance the argument that the work in question is either offensive or

inappropriate for the age level of the student.

Controversial Materials and Endorsement

[There are] 256 separate and substantial religious bodies ... in the United
States. Each of them ... has as good a right to demand that the courts compel
the schools to sift out of their teaching everything inconsistent with its
doctrines. If we are to eliminate everything that is objectionable to any of
these warring sects or inconsistent with any of their doctrines we will leave
public education in shreds. (McCollum v. Board of Education, 1948, p. 205)

The difficulty which Justice Jackson described in McCollum in 1948 has
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certainly not eased since that time. With the variety of religious and political
groups in America today, school boards cannot avoid controversy in
materials selection—nor, perhaps, should they. Examining controversy can
be a powerful way to develop critical thinking skills, and development of
these skills is a primary emphasis in state and national standards. Further, in
this day and age, protecting children from exposure to information is nearly
impossible. As Glasser noted in 1982, television alone makes it impossible for
the censor to be successful. "While we all discuss what ... children should
know and be exposed to, they are exposed, regardless of fine distinctions and
court resolutions" (Office for Intellectual Freedom, 1983, p. 87).

Therefore, school boards may be wise to include statements in
materials selection policies which affirm the value of controversy and of a
wide range of viewpoints. A number of court decisions support such an
approach (Sweezy v. New Hampshire, 1957; Keyishian v. Board of Regents,
1967; Minarcini v. Stronguville, 1976; Right to Read Defense Committee v.
School Committee of Chelsea, 1978; Board of Education v. Pico, 1980). How-

ever, boards may want to consider the following argument:

Part of the educator's function is to give students a sense of both the range and
limits of ongoing public debate; students must be shown that there exists a
middle ground between blind adherence to a monolithic orthodoxy and the
nihilistic belief that no idea is better than any other. (Stewart, 1989, p. 26)

Stewart maintains that trustees establish the range and limits of discussion
through their endorsement of selected materials. This endorsement does not
imply agreement, he cautions; it simply means that the board approves the
materials as "worth reading,’ as making legitimate contributions to the
public debate" (Stewart, 1989, p. 26).

Methods of Selecting/Retaining Instructional Materials

Following Established Procedures

The outcomes of several court cases have hinged upon the board's
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