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CHAPTER 1

INTRODUCTION

The political tapestry of the State of Montana is a
complex weave of diverse cultures. From the vast
agricultural enterprises of the Highline and Yellowstone
Basin to the timber and mining interests of the Northern
Rockies, each socioeconomic group has left its mark upon the
Treasure State and upon the other players in this evolving
pattern. Against the warp of these modes of livelihood
lies the weft of ethnic and racial ancestry, further
defining Montana's collective perception of the role of
government. In varying degrees, Montana's Native American
peoples, now principally centered around seven reservations,
have influenced, and been influenced by, this interactive
process.

In 1990, American Indians constituted 5.97% of the
population of the State of Montana. As an identifiable
minority, these 47,679 Montanans were far more numerically
prominent than the 12,174 Hispanics, the next largest
minority within the Treasure State. The decennial census

further disclosed that 30,424 or 63.8% of Montana's Indians
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resided on the seven reservations or trust lands.! However,
when examining the role of state government in relation to
Montana's dominant minority, these reservations occupy a
more pivotal place than might be derived solely from being
the home of most of Montana's Indians.

The reservations are the seats of tribal government.
This intervening intergovernmental relationship, with unique
issues of sovereignty, often alters the legal relationship
between the state and tribally enrolled reservation
residents. With the exception of a few affirmative action
programs, this distinction does not apply to Indians who
reside outside the confines of a reservation; they interact
with federal, state, and local government without special
consideration of their tribal or racial status.
Reservations are distinctive communities, with their
enrolled tribal members simultaneously being consumers of
services from a tribal nation and the State of Montana.
They dwell in two worlds.

Since reservation residents are a significant and
unique segment of the State's citizenry, it is important
that members of the ten tribes and non-Indians residing on
the seven reservations; federal, tribal, state, and local

government administrators; and Montana's taxpayers have a

' Census of the Population and Housing, 1990: Public

Law (P.L.) 94-171 Data (Montana)[machine-readable data
files])/ prepared by the Bureau of the Census. ([Washington,
D.C.]: The Bureau [producer and distributor], 1991).



thorough, realistic understanding of the relationship
between the residents of these geographic entities and the

State of Montana.

Indian Tribes
In Tribal Government Today: Politics on Montana's
Indian Reservations, Professors Lopach, Brown, and Clow have
pointed out,
The setting of Montana's seven Indian reservations has
a governmental aspect that is as significant as their
geography. Probably the clearest statement of this
context is that reservations do not exist in a
governmental vacuum. Tribal governments have constant
contacts with officials of local, state, and national
governments, and these external relationships affect
tribal operations just as do internal political
relationships.?
It is imperative that tribal representatives possess an
accurate perception of the services rendered by the State of
Montana to their members. First, as the voice of their
people, the tribal councils are able to speak out against
any discrimination that may occur in the provision of
services to their constituents. Second, tribal operations
are highly influenced by the actions of the state. 1Indians
who reside on Montana's reservations are eligible for

services from the national, state, and tribal governments.

The provision of services by the state, or the lack thereof,

? Margery Hunter Brown, Richard L. Clow, James J.

Lopach, Tribal Government Today. (Boulder: Westview Press,
1990), 6.
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clearly affects types and level of services provided by the

other two levels of government.

Government Administrators

Under the law, the American Indian residents of
Montana's reservations are entitled to the same rights and
privileges as exercised by any other citizen of the United
States and the State of Montana. However, questions
continue to arise as to whether this relationship enshrined
in law is reflected in daily reality.

A thorough understanding of the actual relationship
between the residents of the reservations and the State of
Montana is an essential point of departure for any future
inquiry into questions of efficiency, effectiveness, and
equity in the delivery of state services to these citizens.
The reservations are also a significant physical presence in
portions of this state. Since the provision of
geographically oriented services, such as highways, is
accomplished within a unique intergovernmental context, it
is important for public administrators to understand how the
provision of these services differs from delivery elsewhere

within the state.

Montana's Taxpayers

Also of importance is that all Montanans understand
the actual relationship between the residents of the

reservations and the State of Montana. When knowledge



replaces perception, the probability of improved
intercultural relations and community support for programs

increases.

Statement of Purpose

The varied perspectives of the tribes, administrators,
and taxpayers highlight the need for a better understanding
of the provision of state services to the residents of the
seven reservations within Montana. Any model addressing
this need must consider these issues:

® What is the range of services provided to the
residents of the reservations?

® How are they delivered?

8 Do these services differ in kind and magnitude from
those provided to other citizens of the Treasure State?

®» What intergovernmental problems arise from the
delivery of these services?

This professional paper examines these essential
questions as they pertain to one reservation, the Crow
Reservation. This case study of a single reservation
discloses relevant implications that can serve as a point of
departure for future study of other reservations and for a
more thorough, realistic understanding of the relationship
between the residents of all reservations and the State of

Montana.



Research Design
This case study addresses the issues raised in the
Statement of Purpose in two parts: a description of the
services provided by the State of Montana to the residents

of the Crow Reservation and an analysis of those services.

Description of State Services

In 1993, an in-depth study of the services provided by
the State of Montana to the residents of the Crow Tribal
Reservation was performed by this author for submission to
the United States District Court, District of Montana,
Billings Division (Exhibit 510, Crow Tribe v. Montana, No.
78-110-BLG-JDS (D. Mont.)). That stand-alone document,
which describes the types of state services and
substantiates their delivery to reservation residents, is
appended to this case study without modification. 1In
designing, conducting, and reporting the results of that
study for the Montana Department of Justice, this author
distinguished between direct, indirect, and unallocatable

services provided to the residents.

Direct and Indirect Services

Any comprehensive study of the delivery of state
services to an identifiable group must differentiate between
direct and indirect services. This distinction may be

observed most easily in the construction and maintenance of



highways: the motorist receives a direct benefit of the
program, but all who receive goods and services transported
over these roadways are also indirect beneficiaries. This
study primarily focuses on the provision of direct services,
with appropriate comments concerning indirect services only

when they may be reasonably inferred.

Unallocatable Services

Closely allied to the matter of direct/indirect
services is the concept of unallocatable services -- those
services provided equally to all citizens. Most notable of
these are the services provided by the legislative and
judicial branches, as well as by the Governor's Office of
the executive branch. Within the executive branch are also
departments whose purpose is to provide supporting service
to other executive departments which provide direct services
to Montanans. Most notable of these are the Departments of
Administration and Revenue. Although services to the
residents of the Crow Reservation could not be provided if
these support departments did not exist, the degree of
support provided by these agencies to the residents of the
Crow Reservation cannot reasonably be determined. This
study does not describe unallocatable services, nor does it
focus on those executive departments that provide primarily
support services. In short, programs are investigated only

within the following agencies:



Department of Social and Rehabilitative Services

Department of Family Services .
Department of Health and Environmental Sciences

Department of Corrections and Human Services
Department of Natural Resources and Conservation
Department of Fish, Wildlife, and Parks
Department of State Lands

Department of Agriculture

Department of Livestock

Department of Transportation

Department of Commerce

Department of Labor and Industry

Department of Justice

Note: As the result of legislative direction during the
1995 Biennium, action has been taken to reorganize certain
areas of state government. In some instances, departments
have been renamed and programs transferred from one agency
to another. 1In the interest of consistency, this study has

retained throughout the paper the names and organizational
structure that were used in Exhibit 510.

Exclusion

Although comparable services provided to the residents
of the Crow Reservation by other levels of government, such
as the Crow Tribe, Big Horn County, and the Federal
government, are important, the study does not detail those
services. The study also does not attempt to explain why
the residents have a preference for one comparable program

over another.

Research Methodology

The information upon which this case study is based was
submitted to the court as Exhibit 510, a document of public
record. This information, covering the period 1975 to 1992,

was collected by the author through an iterative process



designed to compensate for the lack of more traditional
sources of information. The impediments noted in that
study, pertaining to data collection, retention, and

retrieval, must, by extension, also be overcome in this

paper.

Data Collection, Retrieval, Retention

Record keeping for state programs is designed to
correspond to the basic sub-division of state government,
the county. This format presents significant problems when
retrieving information pertaining to reservation residents
because the boundaries of Montana's Indian reservations do
not correspond to county lines (e.g., the Crow Reservation,
which is primarily in Big Horn County, is also in
Yellowstone County). On occasion, state programs will
record the ethnicity of the client, but the lack of physical
congruence between reservation and county lines leads to
significant anomalies (e.g., county-wide data may enumerate
all Indian clients residing within Yellowstone County, but
this statistic does not mean that these clients also reside
within the Crow Reservation). Many state services are also
provided through the county seat (e.g., Hardin), regional
centers (e.g., Billings), and centralized operations at the
capital. There is rarely a documented correlation between
these off-reservation programs and the recipient's residence

on the reservation.
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When considering the period prior to the 1990's, a
paucity of contemporaneous records exists. Many documentary
sources of data have been destroyed through the normal
records retention process. The remaining records were often

not collected in a format retrievable by either ethnicity or

tribal affiliation.

Iterative Interview Process - Exhibit 510

Since the expenditure of funds is the one commonality
for the delivery of all public services, regardless of
recipient, the iterative process began with the State
budget, the Appropriations Report 1993 Biennium (1991
Regular Session, 1992 Special Session). This state-wide
information was incorporated into a standardized
questionnaire which was provided to each Deputy Director or
Administrator of a target agency.

Using the questionnaires as a point of departure for
structured interviews, each official was asked to comment
upon the services their department/division provided to the
residents of the Crow Reservation, and to note how these
services differed in kind and magnitude from those provided
to other citizens of Montana. Where available, supporting
documentation was requested. If subordinate employees or
other parties had first hand knowledge of this matter, they
were identified for follow-on interviews. A synopsis of all

interviews and supporting documentation was then provided to
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a representative of the Department Director for additional
comments or acceptance as the agency's official position on

the question.

Comparison Data

Chapters two and three examine the legal and
environmental contexts in which the state services described
in the Appendices (Exhibit 510) are provided. 1In assessing
the impact of physical and cultural geography on the
delivery of state services to the residents of the Crow
Reservation, it is helpful to compare that data to
comparable data collected for other settings. The obvious
comparison, in light of the purpose of this study, is
between the Crow Reservation and the State of Montana.
However, because of the extensive diversity in cultural and
physical geography within the state, this comparison may be
misleading. To compensate for this anomaly, data from
Custer and Treasure Counties are also used for purposes of
comparison. Treasure County, which lies immediately north
of Big Horn County, was chosen because it is a geographical
unit that is indicative of the area surrounding the Crow
Reservation. Like the Crow Reservation, the economy of
Treasure County is primarily based upon agriculture;
Treasure County does not have a large community within its
boundaries; and Treasure County has an interstate highway

(i.e., I-94) running through it. Unlike the Crow
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Reservation, the population of Treasure County is
comparatively small (i.e., 874 inhabitants versus 6,366
persons residing on the reservation). To compensate for
this difference, data pertaining to Custer County has also
been used. The population of Custer County was 11,697 at
the time of comparison. Custer County is in eastern
Montana, and it is located on I-94. Unlike the Crow
Reservation, Custer County contains a significant
incorporated municipality, the county seat, Miles City.
Most significantly, for the purpose of comparison, neither
Custer nor Treasure County contains a reservation or a
significant Indian population (i.e., Custer County - 1.68%
Indian; Treasure County - 1.03% Indian).’

The data cited in Chapter 3 are subject to some
limitations. Data collected by the Bureau of the Census are
either absolute numbers (i.e., tabulated from every census
questionnaire, such as population for apportionment
purposes) or derived measures. The Census and Economic
Information Center, Montana Department of Commerce, which is
the repository for census data in Montana, warns
"Information provided on Summary Tape File 3 (STF3) and
Summary Tape File 4 (STF4) is from the long form
questionnaire that was collected from about 1 in 6 housing
units. These sample data are subject to sampling error and

other limitations." When census data are used, full

® Census, Public Law 94~171 Data.



citations are given so the reader may be aware of any

sampling limitations.

13



CHAPTER 2

LEGAL CONTEXT FOR PROVISION OF STATE SERVICES

Any understanding of the world in which the residents
of Montana's reservations exercise their rights and fulfill
their obligations as citizens of this state must begin with
a survey of Indian law. In determining what Indian law is,
and is not, Professor Canby states,

The term "Indian Law" is a catchall with various

meanings, but it refers primarily to that body of

law dealing with the status of Indian tribes and

their special relationship to the federal

government, with all the attendant consequences

for the tribes and their members, the states and

their citizens, and the federal government.!

Indian law is not tribal law, that body of law dealing with
the internal affairs of a tribe and governing relationships
between members of that tribe. Rather, Indian law, which
Canby would more aptly call "federal law about Indians," is
a body of law that has an impact upon the activities of all
reservation residents, regardless of ethnicity or tribal

affiliation. Indian law delineates the actions that a state

may take within a reservation. It also prescribes the role

! wWilliam C. Canby, Jr., American Indian Law in a
Nutshell (St. Paul: West Publishing Company, 1981), 1.

14
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of tribal governments in relation to reservation residents
who are not Indian.

This study examines the vast body of Indian law only as
it pertains to the delivery of services by the State of
Montana on the Crow Reservation. Any reference to tribal or
federal jurisdiction is limited to those instances in which
it proscribes action by the state. 1In making this
distinction, one must examine the criteria for determining

jurisdiction.

Jurisdiction
In Indian law, jurisdictional limits are based upon

three tests: person, place, and subject matter.

Person

An individual's status under law, to include
eligibility for various federal programs, may be based upon
whether that person is or is not an Indian. In simplest
terms, to be an Indian, a person must have "some" Indian
blood (the minimal percentage being determined by and
varying with each tribe) and be recognized as an Indian by
his community. However, for federal jurisdictional
purposes, to be an Indian, a person must also be a member of
a federally recognized tribe. Although formal enrollment in
a tribe is considered to be the best evidence of Indian

status, it is not a mandatory requirement.
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In examining the delivery of state services to
residents of the Crow Reservation, this study focuses on the
delivery of services to Indians, whether or not they are
members of the Crow Tribe. This approach has been taken for
two reasons. First, agency records usually classify service
recipients based upon ethnicity, not tribal affiliation.
Second, in determining jurisdiction, with rare exception,
federal law does not discriminate between Indians residing
on the reservation of their tribe and those residing on the
reservation of another tribe. Jurisdictional rules for a
Navajo residing at Crow Agency are denerally identical to
those for a Crow tribal member. The remaining residents are
non-Indians, that is, persons who would classify themselves
for census purposes as being white, black, Asian and Pacific
Islanders, or other races. Because of the significant
presence of non-Indians on the Crow Reservation as land
owners or lease holders, this study also identifies their

role within the community.

Place

The question of territorial jurisdiction hinges on
whether the matter in question occurs inside or outside
“Indian country". Indian country has been formally defined
by Congress in 18 U.S.C.A. § 1151. For the Crow
Reservation, the applicable portion of that definition is

all territory lying within the exterior boundaries of the
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reservation. Indian law does not apply outside of Indian
country. A member of the Crow Tribe who commits an offense
in Billings is fully subject to the laws of that city, the
State of Montana, and the United States. Conversely, a non-
Indian who resides in Pryor, which is within the Crow
Reservation, will be subject to state actions as defined by

Indian law.

Subject Matter

Congressional action and case law have determined that
certain activities fall within the purview of a specific
type of government: the federal government, a tribal
government, or state and local government. Sometimes this
jurisdiction is concurrently held by more than one level of
government, and sometimes jurisdiction is exclusively held
by one entity. For example, the Indian Child Welfare Act of
1978 requires every federal, state, and tribal court to give
full faith and credit to tribal judgements in Indian child
custody proceedings. This act has major implications for
the delivery of state social services related to Indian
children.

The taxonomy of jurisdiction divides the body of law
between criminal and civil jurisdiction. Specific examples
of criminal and civil jurisdiction are provided later in the

study.
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Indian Policy and the Law

Indian law has directly evolved out of the nation's
prevailing policies toward Indians. Although the nation's
approach to dealing with its indigenous peoples has varied
with the passage of time, four themes have remained and are
the doctrinal basis of Indian law,

First, the tribes are independent entities with

inherent powers of self-government. Second, the

independence of the tribes is subject to
exceptionally great powers of Congress to regulate
and modify the status of the tribes. Third, the
power to deal with and regulate the tribes is

wholly federal; the states are excluded unless

Congress delegates power to them. Fourth, the

federal government has a responsibility for the

protection of the tribes and their properties,

including encroachments by the states and their

citizens.?
These themes are reflected in four federal laws which have
established the relationship between the State of Montana
and the residents of the Crow Reservation. These laws,
which are described below in the context of their
contemporaneous Indian policy, are the General Allotment
Act, the Indian Reorganization Act of 1934, Public Law 280,

and the Indian Civil Rights Act of 1968.

Policy of Separation
The initial Indian policy of the fledgling United
States was an extension of the English colonial philosophy

of separation between settlers and indigenous peoples, with

2 Ibid.’ 2.
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intercourse between these groups being strictly controlled
by the central government. The preeminence of the federal
government was affirmed in Cherokee Nation v._ Georgia, 30
U.S. (5 Pet.)(1831), when Chief Justice Marshall determined
that Indian tribes were not "foreign nations," but rather,
“dominated dependent nations." Indians possessed
independent title to tribal lands, but enjoyed a
relationship "to the United States [that] resembles that of
a ward to his guardian.® In Worcester v. Georgia, 31 U.S.
(6 Pet.) 1515 (1832), Chief Justice Marshall further stated
“The Cherokee nation, then, is a distinct community,
occupying its own territory, with boundaries accurately
described, in which the laws of Georgia can have no force."’
The cumulative effect of these decisions is that, to this
day, a protective relationship exists between the federal
government and the Indian tribes, and the role of the
various state governments on those tribal reservations
exists solely at the pleasure of the United States.

When separation could no longer be accomplished through
westward relocation of the native population, segregation
was attained by confining the tribes to reservations. By
the 1880s, with Congress under pressure to abate Indian
poverty on the reservations and to open large tracts of
Indian land to settlers, national policy swung toward

facilitating assimilation.

3 Ibid., 16.
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Policy of Assimilation

In 1887, the General Allotment Act (24 Stat. 388),
commonly called the Dawes Act, sought to break tribal
communal ties by individualizing Indian lands. It was
commonly felt that, since non-Indians had attained self-
sufficiency through agriculture, private ownership of
property and an agrarian lifestyle would also lead to
prosperity on the reservations. To attain this end, parcels
of reservation land were to be allotted to individual
Indians, and, after a trust period of 25 years, the lands
were to be conveyed to the allotees without fee or
encumbrance. The act also conferred United States
citizenship upon the recipients with each allottee being
endowed with "all the civil and political privileges and
subject to all the responsibilities and duties of any other
citizen of the Republic."’

This well-meaning effort at assimilation within the
larger society produced disastrous results. Nationally,
between 1887 and 1934, Indian lands were reduced by 65%,
from 138 million acres to 48 million acres. Large portions
of reservation land were transferred to non-Indian ownership
for several reasons. Individual Indian owners became

subject to state taxes, and, when unable to pay these taxes,

' Theodore W. Taylor, The States and Their Indian
Citizens (Washington, D.C.: United States Department of the

Interior, Bureau of Indian Affairs, 1972), 16.
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they forfeited ownership of their allotted land. Also,
after the trust period expired, many Indian owners exercised
their newly acquired power to sell their property. Lastly,
the Dawes Act authorized the Secretary of the Interior to
negotiate with the tribes for the purchase or release of
unallotted lands.’

The General Allotment Act was predated by the
"Agreement with the Crows, 1880", which was ratified on
April 11, 1882, and placed the contemplated provisions of
the General Allotment Act in effect on the Crow Reservation
five years before the national policy.® The General
Allotment Act itself was implemented on the Crow Reservation
in 1905.” Subsequently, "on June 4, 1920, Congress passed
an act, sponsored by the tribe itself, dividing the
remainder of the reservation into tracts that were allotted

8 Mountainous

to every enrolled member of the tribe."
portions of the reservation were excluded from this

allotment and remained in trust under tribal control.

> Margery Hunter Brown, Richard L. Clow, James J.

Lopach, Tribal Government Today. (Boulder: Westview Press,
1990), 18.

® Charles J. Kappler, comp., Indian Treaties 1778-1883
(New York: Interland Publishing, Inc. 1975), 1064.

'’ Rodney Frey, The World of the Crow Indians: as
Driftwood Lodges (Norman: University of Oklahoma Press,

1987), 32.

® Joseph Medicine Crow, From the Heart of the Crow

Cou : the ow dians Own S ies (New York: Orion

Books, 1992), 4.
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Today, the Crow Tribe owns 18 percent of the reservation
acreage. Members of the tribe own 50 percent of the acreage
through individual allotments, and 32 percent of the land
within the Crow Reservation is owned by non-Indians.
However, these percentages disguise the full impact of non-
Indians on the reservation community. Approximately 75
percent of the acreage owned by individual tribal members is
leased to non-Indian agricultural interests.’

Although the Allotment Act was the most significant
effort toward assimilation, it did not clarify the
citizenship status of every Indian. By conferring
citizenship upon all Indians born within the territorial
limits of the United States who had not previously gained
citizenship by treaty or statute, the Citizenship Act of
1924 simultaneously made these persons citizens of the state

of their residence.

Policy of Tribal Viability

The next shift in policy occurred during the two
decades between 1934 and 1953. The Indian Reorganization
Act of 1934 (Wheeler-Howard Act; 25 U.S.C.A. § 461 et seq.)
sought to indefinitely maintain the viability of the tribes
and to protect their connection to tribal lands. The act
extended indefinitely the trust status of those lands still

held in trust, facilitated the restoration of tribal

° Brown, et al, Tribal Government Today, 57.



ownership of “surplus" reservation lands, and provided for
limited self-government. Tribes could adopt constitutions
and by-laws subject to approval by the Secretary of the

Interior.

Policy of Termination

In 1953, Congress swung the policy pendulum toward
"termination" - an effort to make Indians subject to the
same laws and entitled to the same privileges as any other
citizen of the United States. This trend toward
"mainstreaming” America's native peoples saw the role of
many tribal governments altered either by individually
enacted termination statutes or by Public Law 280. The
federal Bureau of Indian Affairs also actively encouraged

individual Indians to relocate off the reservations.

Individual Termination Statutes

23

Between 1953 and 1968, the special federal relationship

with over 100 tribes was terminated through individual acts

of Congress. These actions changed the status of the tribal

land bases from being "in trust" to various forms of private

ownership, made the land subject to state and local taxes,
provided state legislative and judicial power over the

former reservations, and terminated many federal services.

Contrary to this policy, Congress did not remove recognition

from the Crow Tribe.
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Public Law 280

Although philosophically consistent, Public Law 280 (67
Stat. 588 [1953]) had a wider applicability and produced far
different results than the individual termination statutes.
This law "extended state civil and criminal jurisdiction to
Indian Country in five specified states: California,
Nebraska, Minnesota (except Red Lake reservation), Oregon
(except Warm Springs reservation), and Wisconsin." It also
specified that any other state could "assume such
jurisdiction by statute or state constitutional amendment."®

Public Law 280 addressed the question of jurisdictional
applicability pertaining to "persons” within Indian country.
The answer to this seemingly straightforward question does
not lie in a single citation, but rather in a compilation of
over a century of statutory and case law. Since 1817,
crimes committed by non-Indians against Indians and,
generally, by Indians against non-Indians in Indian country
have been within the province of the federal government
(Federal Enclaves Act, 18 U.S.C.A. § 1152). 1In 1825, the
Assimilative Crimes Act, 18 U.S.C.A. § 13, "borrowed"
criminal law from the respective states surrounding federal
enclaves and made those crimes federal offenses if committed
by non-Indians against Indians or by Indians against non-
Indians on the reservations. Offenses by Indians against
Indians in Indian country remained the responsibility of the

tribes. However, in 1885, the Major Crimes Act, U.S.C.A. §
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1153, identified fourteen violent crimes for which the
federal government, rather than the tribes, would have
jurisdiction, if the enumerated offenses were committed by
Indians against Indians in Indian country. The remaining
category of crimes, those committed by non-Indians against
non-Indians in Indian country, was ultimately decided in
1881 by case law. In United States v. McBraney, the Supreme
Court ruled that since tribal interests were not involved in
crimes committed by non-Indians against non-Indians in
Indian country, state, rather than federal, jurisdiction
applied. Public Law 280 offered the states the option of
altering all of these rules by assuming jurisdiction for
"offenses committed by or against Indians in the areas of
Indian country ... to the same extent that such State has
jurisdiction over offenses committed elsewhere within the
State...." The Act also offered the option to the states of

assuming jurisdiction in civil causes within Indian country.

The State of Montana elected to extend its criminal
jurisdiction to Flathead Indian country under the provisions
of Public Law 280 [Montana Code Annotated 2-1-301]. 1In
1993, the State opted to allow for the return of
jurisdiction over misdemeanors to the Confederated Salish
and Kootenai Indian Tribes [2-1-306, MCA]. No other Public
Law 280 action has been taken within the Treasure State.

The import of this decision is that the State of Montana has
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limited jurisdiction in criminal and civil matters on the
Crow Reservation.

While Public Law 280 established the mechanism for
making all residents of Indian country subject to state
civil and criminal jurisdiction, unlike the termination
statutes, it did not end the "special relationship“ with the
federal government. Participating states would be required
to provide services, such as law enforcement, on the
reservations, but the reservation lands could not be taxed.
The law also did not alter treaty hunting and fishing
rights, and by judicial precedent, did not confer upon the
states regulatory authority within the reservations. Tribal
interests were displeased because assumption of jurisdiction
by the states could be accomplished without tribal consent.
No one was satisfied, and by the 1960s, the stated policy of

*"termination" was deemed a failure.

Policy of Self-Determination

The last major piece of legislation, and the one
controlling state-reservation relations today, is the Indian
Civil Rights Act of 1968 (82 Stat. 77. 25 U.S.C.A. § 1301 et
seg.). Ostensibly passed to make the Bill of Rights binding
upon tribal government, as the 14th Amendment had done for
the states, it also amended Public Law 280. The law
provided that states could not assume civil and criminal

jurisdiction on a reservation without the express consent of
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the affected tribe by special election. The law also
answered the question of partial assumption of jurisdiction
over Indian Country, as Montana had done by assuming

jurisdiction only on certain reservations.'’
Rights, Privileges, and Immunities - Montana Code Annotated

In consonance with these federal laws, under 2-1-304,
MCA, the State of Montana has enumerated the "Rights,
privileges, and immunities reserved to Indians." This law
states,

Nothing in this part shall:

(1) authorize the alienation, encumbrance, or
taxation of any real or personal property,
including water rights, belonging to any Indian or
any Indian tribe, band, or community that is held
in trust by the United States;

(2) authorize regulation of the use of such
property in a manner inconsistent with any federal
treaty, agreement, or statute or with any
regulation made pursuant thereto;

(3) confer jurisdiction upon the state of Montana
to adjudicate, in probate proceedings or
otherwise, the ownership or right to possession of
such property or any interest therein;

(4) deprive any Indian of any tribe, band, or
community of any right, privilege, or immunity
afforded under federal treaty, agreement, statute,
or executive order with respect to hunting,
trapping, fishing, or the control, licensing, or
regulation thereof.

1 Ccanby, 19-30, 158-177 passim.
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Summary of Rules - Crow Reservation

The cumulative effect of these federal and state
statutes, and their judicial precedents, has been a complex
set of rules governing the delivery and funding of state
services on reservation lands. These rules vary depending
upon whether the resident is an Indian or not, and, in some
cases, if the resident is an Indian, whether the resident is
a member of the tribe associated with the reservation of
residence. The following is a synopsis of the rules
pertaining to the Crow Reservation:

General Services. Residents of the Crow Reservation are

citizens of the United States and the State of Montana if
they meet the general citizenship criteria of this nation.
As Montanans, they are entitled to the same programs and
services as otherwise provided throughout the state. Any
attempt to restrict the delivery of these services because
reservation residents may not contribute to the tax base of
the state or because of their special relationship to the
federal government has been prohibited by the courts.'!

Criminal and Civil Law. The provision of state services

related to the administration of justice presents numerous
exceptions to the entitlement rule cited above.
0 Criminal Law - Since the State of Montana and

the Crow Tribe have not chosen to have the state assume

1 Ibid., 205.



29
criminal jurisdiction under Public Law 280, the role of the
State of Montana in providing criminal law related services
on the Crow Reservation is jurisdictionally limited to
crimes committed by non-Indians against non-Indians and to
crimes committed by non-Indians in which there is no victim.
All other criminal jurisdiction rests with either federal or
tribal courts. (Note: When determining jurisdictional
applicability, the term “Indian" applies to the ethnicity of
the party or parties involved, regardless of tribal
affiliation. However, the position that tribal courts have
jurisdiction over Indians of another tribe has not been
settled definitively.)¥

0 Civil Law - As with criminal jurisdiction, the
State of Montana has not elected, under the provisions of
Public Law 280, to exercise civil jurisdiction on the Crow
Reservation. The rules for determining when the state may
exercise limited civil jurisdiction on the reservation are
guite complex, and specific examples related to agency
services (e.g., child support) are provided in the
Appendices. However, as a general rule, the state may
exercise civil jurisdiction on the reservation under these
circumstances:

D0  General Civil Litigation - If the source of

the claim is on the reservation and the parties are non-

12 1bid., 128.
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Indian or the plaintiff is Indian and the defendant is non-
Indian (concurrent with Tribal Court);

oo Djivorce - If the domicile of the parties is
the reservation and the parties are non-Indian or the
plaintiff is non-Indian and the defendant is Indian
(probable);

0o  Adoption and Child Custody (non-divorce) -
None. If the domicile of the child is on the reservation,
only the Tribal Court has jurisdiction;

oo Probate - If the decedent is non-Indian, the
State has jurisdiction. If the decedent is Indian and the
domicile was outside of Indian country, the state will have
jurisdiction over moveable assets.'’

Taxation. Residents who are not Indian or, in some

instances, who are Indian, but not Crow, are subject to the
usual rules of taxation for the State of Montana. Although
Montana statutes limit the state in its ability to tax
reservation lands held in trust, judicial precedent also
prohibits the State of Montana from taxing the non-trust
property of a Crow tribal member if it is on the Crow
Reservation (Bryan v. Itasca County, 426 U.S. 373 (1976);
Moe v. Confederated Salish and Kootenail Tribes, 425 U.S. 463
(1976)). The state also may not tax the income of a Crow

tribal member if the income is earned on the Crow

13 Ibid., 153.
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Reservation (McClanahan v. Arizona State Tax Comm'n, 411 U.

S. 164 (1973))."

Requlatory Services. State powers of regulation in Indian

country generally parallel state powers of taxation.
Montana may requlate the activities of non-Indians on the
Crow Reservation if those requlations are not preempted by
federal law, or they do not interfere with the ability of
the tribal government to promulgate its own laws and to

govern Indian residents by them.'®

14 1bid., 184.

15 Ibid., 196.



CHAPTER 3

ENVIRONMENTAL CONTEXT FOR PROVISION OF STATE
SERVICES

The Land, The People, The Economy

Of the total spectrum of potential state services, the
range of services requested by these residents has been
significantly influenced by the physical and cultural
geography of the Crow Reservation.

Montana has often been called "the last best place”,
and members of the Crow Tribe would certainly apply that
appellation to the reservation which occupies their tribal
homelands. The Crow, or Absarokee' as they call themselves,
were originally a branch of an ancestral agricultural tribe
dwelling at the headwaters of the Mississippi’ or in
southeastern Manitoba®’. 1In the mid-sixteenth century, under

pressure from more militant eastern tribes, the Absarokee-

! Absarokee means "children of the large beaked bird"
(i.e., raven) in the Hidatsa language.

? Joseph Medicine Crow, From the Heart of the Crow

Country: the Crow Indians Own Stories (New York: Orion
Books, 1992) 2.

* Rodney Frey, The World of the Crow Indians: as
riftwood Lodges (Norman: University of Oklahoma Press,

1987), 8.
32
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Hidatsa began the first of a series of westward migrations
onto the plains, initially settling near "Sacred Waters”
(Devil's Lake, North Dakota). A further tribal division and
relocation, occurring between 1600 and 1625, resulted in the
creation of the present Crow Tribe.’ By 1700, the Absarokee
were firmly established in northern Wyoming and eastern
Montana.’ It was in this setting that the Absarokee entered
into their first treaty with the United States of America in
1825. Under the terms of the Treaty of Friendship, the
tribe acknowledged the supremacy of the United States over
any other foreign power and the right of the United States
to requlate contact between the Absarokee and non-Indians.®

The process of decline by which the Absarokee homelands
became the present day Crow Reservation began with the Fort
Laramie Treaty of 1851. The Laramie Treaty, which
established the first boundaries of Absarokee territory,
designated 35,531,147 acres in the region of the Yellowstone
River, as a home for the Crow. 1In 1868, a second Laramie
Treaty reduced the reservation to 8,000,400 acres, and
shortly thereafter, the first Crow Agency was established
near Livingston, Montana. Prior to the General Allotment

Act, which was described in Chapter 2, Congress negotiated

‘ Medicine Crow, From the Heart of the Crow Country,

> Ibid., 13.

® Frey, World of the Crow Indians, 28.



a further reduction of Crow Reservation land in 1882 as
compensation for livestock acquired for the tribe and
housing to be constructed on the reservation. The final
cessions occurred in 1890 and 1905, leaving the Crow
Reservation in its present configuration of approximately
2.3 million acres.’ (Fig. 1 - Indian Reservations in
Montana®; Fig. 2 - Indian Reservations in Southcentral

Montana’; Fig. 3 - Crow and Northern Cheyenne

Reservations!?).

' Medicine Crow, From the Heart of the Crow Country,

3.
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® Montana State Library, Natural Resource Information
System, TIGER Files (Montana)[machine-readable data files]/

prepared by the Bureau of the Census. - Washington: The
Bureau [producer and distributor)] 1994. Map #96nris999.

° Ibid., Map #96nris888.

10 Ibid., Map #96nris777.
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The Land

Today, the Crow Reservation occupies 3,543.5 square
miles of southcentral Montana, principally in Big Horn
County, but with some territory (358.9 square miles) located
in a sparsely populated quadrant of Yellowstone County.'!

It is the largest of Montana's seven Indian reservations.
The physical setting has been succinctly described by the

Bureau of Indian Affairs:

The reservation itself is divided into six
"districts". These are: Reno, Lodge Grass,
Pryor, St. Xavier, Wyola, and Black Lodge.

There are three main mountainous areas on the
reservation, the Big Horn and Prior Mountains to
the south and the Wolf Mountains to the east.
These mountains, meeting the plains and range
areas, produce a varied topography. 1In addition
to the high mountains, the reservation includes
gravelly or stony slopes, broad hilltops with
soils generally capable of supporting and
maintaining excellent vegetative cover, level and
productive irrigated valleys along the Big Horn
and Little Horn Rivers and Pryor Creek, deep
canyons and extensive areas of rolling plateau.

The nearest service center is Hardin,
Montana, immediately adjacent to the reservation's
northern boundary. Billings, Montana, located
about 60 miles northwest, is the largest urban
service center in the area of the reservation.

1 U.S. Department of Commerce, Bureau of the Census,

1990 Census of Population and Housing: Summary Population
and Housing Characteristjcs, Montana, Series Number 1990

CPH-1-28 ([Washington, D.C.]: Government Printing Office,
1991), 69.



the valley of the Big Horn River (e.g.,

Smith).

The overall climate of the area is considered
semiarid.!?

39

In relating the people to the land, one notes that the

Crow Reservation is sparsely populated, with only 1.797
persons per square mile. The reservation population is

clustered in two areas: astride Interstate Highway 90

the reservation. The town of Lodge Grass is the only

incorporated community within the reservation.

In commenting on ownership of this land, Professors

Lopach, Brown, and Clow have noted,

The Crow Tribe itself owns 18 percent of the
reservation acreage, while members of the tribe
hold 50 percent of acreage through individual
allotments. Non-Indians own 32 percent of the
land within the reservation boundaries.

The non-Indian presence on the Crow
reservation extends beyond white land ownership.
Approximately three-fourths of the land owned by
individual tribal members is leased to non-Indian
agricultural operators, primarily ranchers.'’

Lopach,
1990), 57.

> pepartment of the Interior, Bureau of Indian

Affairs, Planning Support Group, American Indian Tribes of

Montana and Wyoming, Report no. 262, (Billings, Montana,
1978), 38.

13 Margery Hunter Brown, Richard L. Clow, James J.

Tribal Government Today. (Boulder: Westview Press,

(e.g., Crow Agency, Lodge Grass, Wyola, and Aberdeen) and in

Saint Xavier and Ft.

Pryor is the only community on the western side of
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Note: In the following sections, some of the data presented

are available only for the Crow Reservation and Trust Lands.
The Trust Lands comprise 30.6 square miles of tribal
property outside the boundaries of the reservation, in Big
Horn County (5.7 square miles), Treasure County (22.5 square
miles), and Yellowstone County (2.5 square miles).!* The
population of the Trust Lands is four people. For gross
analytical purposes, data for the Crow Reservation and Trust

Lands and the Crow Reservation are interchangable.
The People

In 1990, the Crow Reservation was home to 6,366
persons, with 6,066 residing in Big Horn County and 300
residing in Yellowstone County.!’ These residents
identified themselves as belonging to the following racial

categories'®:

4 Census, 1990 Census of Population and Housing:
Summary Population and Housing Characteristics, Montana, 69.

1> Census of the Population and Housing, 1990: Summary
Tape File 2B, Part A (Montana)[machine-readable data files]/
prepared by the Bureau of the Census. - Washington: The
Bureau (producer and distributor] 1991. "Profile #1 -
Characteristics of the Population."

*  In census reporting, racial and tribal
characteristics are based upon self-identification by the
respondents. Self-identification may, or may not, be
consistent with legal definitions cited earlier in this
study and/or with data derived from tribal rolls.
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Table 1. -~ Racial Characteristics of Residents as a Percentage of Total
Crow Reservation Population

Absolute Numbers !Pct of Population !
American Indian * 4,724 74.2

White 1,603 25.2
Black 12 00.2
Asian/Pacific Is. 8 00.1
Other Races 19 00°3,v_ ]

Note: * presented in the census using the category "American
Indian/Eskimo/Aleut”; however, no Eskimos or Aleuts were
identified in this decennial census on the Crow Reservation.

Table 2. =-- Identification by Tribe as a Percentage of All American
Indians residing on the Crow Reservation

I Tribal Categories |Absolute Numbers IPct of Population

Crow 4,227 66.4
Cheyenne 78 1.2
Sioux 51 .8
Chippewa 20 .3
Blackfoot 19 .3

Note: Other tribes representing smallé;-percentages of the
population and those respondents not specifying a tribe have
been omitted.

Crows constituted 89.48% of the American Indians residing on

the Crow Reservation.!’

17 1bid.
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Age of Population

The relative “"age" of a community often dictates the
type and volume of services that the community will require.
The presence of infants within a community supposes requests
for maternal and infant care services (e.g., Women, Infants,
and Children Program [WIC]}; Montana Initiative for the
Abatement of Mortality in Infants [MIAMI]). Children must
be educated (e.g., Head Start, primary and secondary
education). The elderly often require state services
related to the provision of geriatric care (e.g., Veteran's
Nursing Home, Office on Aging). In addition to these
services, an imbalanced ratio of the young and/or elderly to
the economically productive portion of the population
demands another group of programs associated with the
abatement of poverty (e.g., AFDC or Aid to Families with

Dependent Children).

Table 3: -- Median Age of the Population
| All Races Indian/E. /A. |

Total M F Total M F

Montana

Big Horn County 28.1 27.0 29.2 21.4 19.6 22.8
Custer County 35.5 34.2 36.9 18.1 17.2 27.3 |
Treasure County 36.3 35.9 36.7 0 0 0 “

Crow Res. & Tst. 25.6 | -- - 21.8 | 19.6 |23.6 “
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Table 4: -- Percent of Population by Age
_ _ All Races =;ndian/Eskimo/Aleut
(Age Group Montana Crow Montana Crow
Reserv. Reserv.
Under 5 7.42 11.11 12.90 12.38
5 to 9 8.18 11.68 12.21 13.08
10 to 14 7.87 10.82 10.75 12.34
15 to 19 7.11 8.82 9.51 9.63
20 to 24 5.98 6.56 7.75 7.09
17 & Under 27.80 39.28 41.70 44.01
18 & Over 72.20 60.72 58.30 55.99
62 & Over 15.88 7.30 5.94 4.85
Table 5: -- American Indian/Eskimo/Aleut Population By Age as

Percentage of Total Population of Crow Reservation and Trust Lands

Age Groups=== Pct. of Total
Under 5 9.18
5 to 9 9.70
10 to 14 9.15
15 to 19 7.14
20 to 24 5.26
||17 & Under 58.48
18 & Over 41.52
62 & Over 3.59

The median age of the American Indian population

residing on the Crow Reservation and Trust Lands is 12.0
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yvears less than that of the general populace of Montana.
The median age of the comparison counties (i.e., Custer and
Treasure) more closely approximates the state's median age
than that of either Big Horn County or the Reservation. Of
all residents of the Crow Reservation and Trust Lands, 58.48
percent were American Indian and age seventeen or younger.
While 15.88 percent of Montanans were age 62 and older, only
4.85 percent of the American Indians residing on the Crow
Reservation and Trust Lands attained that age.'® It is not
within the scope of this study to examine the causes of this
age distribution; however, it is appropriate to note that
these demographic characteristics are consistent with a
demand for youth and poverty related services and the

absence of a significant demand for services for the aged.

Households

Types of Households

The Bureau of the Census categorizes residential
settings as being households (family or non-family) or group
quarters. Family households are composed of a householder

and one or more persons living in the same household who are

*  Census of the Population and Housing, 1990: Summary

Tape File 2 (Montana)[machine-readable data files]/ prepared
by the Bureau of the Census. - Washington: The Bureau
[producer and distributor] 1991. *“Special Profile #1 - Age
and Sex by Race". Median shown on processed document;
percentages calculated by author from the absolute census
numbers.
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related to the householder by birth, marriage, or adoption.

A householder

*"includes,

in most cases,

the person or one of

the persons in whose name the home is owned, being bought,

or rented...."

couple" or "other family - male/female householder”

single parent). Non-family households are either a

householder living alone or with non-relatives.

Family households may be either a "married

(e.g., a

Table 6: -- Percentage of Persons Residing in Each Household Type
Pct. Household Type Crow Res. Montana Custer Treasure
Family 95.1 83.3 82.3 90.2
Non-family 4.2 13.7 14.5 9.8
Group | 0.6 3.0 3.2 0.0

Table 7: -- Percentage of Persons Residing in Family Households

Pct. Family Type Crow Res. Montana Custer Treasure
" Married 83.9 8l1.6 78.8 91.9
Other Family 16.1 18.4 21.2 8.1
Male 1.8 3.6 4.9 2.0
Householder
Female 14.3 14.8 16.4 6.1
Householder

As shown in Table 6,

95.1 percent of the persons on the

Crow Reservation reside in family households, 4.2 percent in
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non-family households, and 0.6 percent in group quarters.'’

There are 1,447 families on the reservation.’® On the
reservation, the mean number of persons per household is
4.37 and the mean number of persons per family is 4.62.%

By contrast, in Montana, the mean number of persons per
household is 2.53 and the mean number of persons per family
is 3.08.%

As shown in Table 7, of the family households which
include their own children age 17 and younger, 83.9 percent
of the householders are married couples and 16.1 percent are
other families. 1In the "Other Family" category, 1.8 percent
of the families are led by a male householder (spouse not
present) and 14.3 percent are led by a female householder
(spouse not present).?’ By comparison, the reservation has

a higher percentage of family households than does the state

or Custer County. The reservation also has a slightly

!>  Census of the Population and Housing, 1990: Summary
Tape File 3A (Montana)[machine-readable data files]/
prepared by the Bureau of the Census. - Washington: The
Bureau [producer and distributor] 1992. “Profile 06 -
Population: Ancestry/ Household Type and
Relationship/Families, Subfamilies, and Marital Status",
Tapes P17/18/40.

20 1bid., Tape P4.

21 y.S. Department of Commerce, Bureau of the Census,

1990 Census of Population, General Population
Characteristics, Montana ([Washington, D.C.]: Government
Printing Office, 1992), 176.

23 census, STF 3A, Tape P23.
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higher percentage of married couple households than those

two entities.

Household Property

An understanding of the ownership of real property and
significant depreciable property (e.g., motor vehicles)
provides insight into the utilization of services related to
those types of assets.

Dwellings

There are 2,088 housing units on the Crow Reservation,
of which 1,673 are occupied. Indians occupy 1,077 of these
dwellings, with 653 being occupied by owners (owner
specified mean value = $40,000) and 424, by renters (mean
contract rent = $122). Of the 1,077 units occupied by
Indians, 978 are family households and 99 are non-family

households.?*

Table 8: -- Unit Value of Owner-occupied Housing

Unit Value (All) Crow Res. Montana Custer Treasure

Mean Value 37,518 61,316 41,039 |36,491 l
Median Value 34,400 56,500 | 36,600 |34,700 |

Table 8 is based upon sampling data for the value of all

owner-occupied housing units in each entity. It reveals

24 Ccensus, 1990 Census of Population and Housing:

Summary Po tion and Housing Characteristics, Montana, 69.
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that reservation housing is valued below that of the state,
but it is comparable to that of the comparison counties.?’

Vehicles

Table 9: —- Percent of Occupied Housing Units with Vehicle Available

Vehicles None 1 or More

Crow Reservation | 5.1 | 94.9

Montana 6.7 93.3

|

Custer County 7.4 92.6

" Treasure County I 5.0 95.0

Table 10: -~ Percentage, by Race, of Occupied Housing Units on Crow
Reservation with Vehicle Available

White Indian
None 1l or More None 1l or More

ﬂCrow Reservation I 0.2 I 36.0 4.9 58.4 “

Among occupied housing units on the reservation, 94.9
percent of the respondents sampled had one or more vehicles
available to them, while 5.1 percent of the respondents had
no vehicles available. This overall availability rate is
comparable to that of the state and the comparison counties.

Of the occupied housing units on the reservation, 58.4

25  Census, STF 3A, "Profile 19 - Housing:
Tenure/Value/ Utilities/Vehicles Available", Tapes H61/62.
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percent were occupied by Indians with access to one or more
vehicles.?® Considered from another perspective, 92.28
percent of the dwellings occupied by Indians on the Crow
Reservation had one or more vehicles available to the

residents.

Table 11: —-- Mean of Available Vehicles at Occupied Housing Units

Crow Res. Montana Custer Treasure

1.88

2.04

1.58 1.41 l 1.28 1.79

A sampling of vehicles available at occupied housing
disclosed that the mean of available vehicles is only
slightly less on the reservation than throughout Montana and
that the mean availability on the reservation falls in
between that of Custer and Treasure Counties.?’

Since the vehicle availability rate for residents of
the Crow Reservation, whether white or Indian, is comparable
to that of the general populace of Montana, it is logical to
assume that the reservation population contains a comparable
proportion of drivers. Whether these vehicle operators

drive only on the reservation cannot be conclusively

¢ Ibid., Table H39/40.

2 Ibid., Tape H37/38.
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determined; however, information contained in the “"Economy"
subsection strongly intimates that they do not. The absence
of essential services on the reservation indicates the need
to travel to nearby off-reservation service centers such as
Hardin and Billings. State services, such as vehicle and
operator licensing, grant access to state roadways and are
not based upon the frequency of operation over those
roadways. One may assume that reservation residents,
regardless of race, do use these services at a comparable

rate to other Montanans.

Education

The relative level of education within a community
often dictates the type and volume of services that the
community will require. A correlation exists between the
overall degree of literacy and/or technical proficiency
within the community and the type of industrial activities

that the community is able to attract and sustain.

Table 12: -- Educational Attainment by Persons 25 Years and Over

Presentation: Highest educational level achieved as a
percentage of each group.

Reservation Montana Custer Treasure

Primary All Indian= _ _
No school or 0.36| 0.37 0.43 0.81 0
<1lyr
1st - 4th Grade 0.00 0.00 0.41 1.66 0.35
5th - 8th Grade 10.24 9.49 7.26 9.38 6.68 I

Indian = American Indian/Eskimo/AleﬁE
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Reservation Montana Custer Treasure
Secondary All 1Indian
9th Grade 5.29 7.29 2.21 2.59 1.05
10th Grade 4,12 5.46 3.10 2.96 2.11
11th Grade 2.64 4.03 2.84 2.58 3.34
12th, No 4.57 3.53 2.75 2.89 1.41
Diploma i
H.S. Grad. incl 24.15 |20.86 33.49 32.31 41.12
Equivalency _
Reservation Montana Custer Treasure
College All Indian -
Some College, 32.71137.83 22.10 20.34
no Degree
Associate 3.48 3.21 3.67 5.30
Degree
(Occupational)
Assocliate 1.35 1.28 1.95 3.17
Degree
(Academic)
Bachelor's 8.38 5.27 14.10 13.28
Degree
Reservation Montana Custer Treasure
Graduate All Indian _
Masters degree 1.89 1.38 3.55 1.71 1.93
Professional 0.18 0 1.45 0.86 0.35
degree
Doctorate 0 0 0.69 0.16 0
degree

Table 12 describes the highest level of education

attained by persons 25 years old and older residing in

Montana,

in the comparison counties, and on the Crow
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Reservation.?® Except for the category of those holding a
primary education and no higher, Crow Reservation residents,
as a group, consistently achieved a lower percentage of
educational attainment than that of the all race population
of Montana or the comparison counties. If non-Indian
residents of the reservation are considered alone, their
educational performance is comparable to the all race
population of Montana and the comparison counties.

The category of persons 25 years old and older
constitutes the most economically productive portion of each
geographic entity's population. Their level of educational
attainment is a valid measure of each entity's industrial
potential. What these data do not reflect is the loss to
the community that occurs when a member achieves an
educational level and departs that community because of the

lack of employment opportunities or other reasons.

#¢  census of the Population and Housing, 1990: Summary

Tape File 4B, Part B (Montana)[machine-readable data files]/
prepared by the Bureau of the Census. - Washington: The
Bureau [producer and distributor] 1993. "Education/
Language Profile 03 - "Sex by Age by School Enrollment,
Educational Attainment, and Employment Status", Tape PB44.
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Table 13: -- Percentage of Persons Enrolled in School

Universe: Persons 3 years and over

Crow Res.
Age Groups All Indian MT Custer Treasure

years 45.06 | 46.19 19.23 11.71| 20.83
5 and 6 years 76.38 76.53 75.21 66.67 79.17
7 to 9 years 93.59 | 95.06 96.38 97.71]100.00 |
10 to 14 years |100.00 }100.00 97.03 98.37 95.89“
15 to 17 years 84.93 | 84.10 94.02 92.87 1100.00
18 and 19 years 66.84 | 61.33 69.60 70.80 81.25
20 to 24 years 17.37 | 22.15 36.03 20.69 7.50

25 to 34 vyears 16.48 16.53 10.53 8.66 6.09
35 years & over 7.75 10.79 3.63 3.93 1.10

Table 13 reflects school enrollment in each of the
entities with enrolled students being a percentage of the
total number of persons surveyed within each age group.?’
Three anomalies exist concerning these data as they pertain
to the residents of the Crow Reservation and to Indians
residing on the reservation. First, residents of the
reservation are enrolled in preprimary schools to a
significantly greater degree than are members of the all

race population of Montana or the comparison counties. Of

¢  Ccensus, STF 4B, Part B, "Education/Language Profile
02 - "Language Spoken at Home by Age, Linguistic Isolation
by Age, and School Enrollment by Sex and Age and Type of
School", Tape PB42.
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the 179 students surveyed who resided on the reservation and
attended preprimary school, 165 were Indian. Of those 165
Indians, 89.7 percent attended public schools.’* Second, in
the 15 to 17 year age group, a drop of approximately 10
percentage points is noted when comparing enrollment on the
reservation to comparison groups. This observation is
consistent with the number of reservation residents having
attained some secondary education, but not holding a high
school degree. Third, residents of the reservation are
enrolled in adult education to a significantly greater
degree than are members of the all race population of

Montana or the comparison counties.

Table 14: -- Percentage of Persons Enrolled in College

Universe: Persons 18 years and over

Crow Res. Montana Custer Treasure
Age Groups All Indian
18 to 24 17.63 16.29 35.28 21.00 12.50
25 and older 9.55 | 11.46 5.06 4.92 I 2.11 “

Table 14 reflects college enrollment in each of the

entities with enrolled students being a percentage of the

30 Census, STF 4B, Part B, "Education/Language
Profile 02 - "Language Spoken at Home by Age, Linguistic
Isolation by Age, and "School Enrollment by Sex and Age and
Type of School", Tape PB41.
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total number of persons surveyed within each age group.?*!
Residents of the Crow Reservation are enrolled in college as
"traditional students" to a lesser degree than are members
of the all race population of Montana or Custer County.
Residents of the Crow Reservation are enrolled in college as
"non-traditional students" to a greater degree than are
members of the all race population of Montana or the
comparison counties. It should be noted that these data may
be affected by the presence of Little Big Horn College on
the Crow Reservation and Miles Community College in Custer

County.
Income

Table 15: =-- Per Capita Income (1989)

Crow Res. Montana Custer Treasure

All Persons 5,701 11,213 10,310 10,244 “

White 9,848 11,634 10,393 | 10,340 ||
Indian/E/Aleut 4,243 5,422 4,489 9,011 ||

fi

In 1989, the per capita income for all persons residing
on the Crow Reservation was approximately half that of the

state or of the comparison counties. However, the per

31 Census, STF 4B, Part B, Tape PB43.
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capita income of white residents of the reservation closely

resembled that of the comparison entities.?

Table 16: -- Mean and Median Income (1989)**
Crow Reservation Montana
Mean Median Mean Median

]

Households 21,221 17,153 28,773 22,988
Families 22,247 18,666 33,358 28,044
Non-family House. 14,647 110,441 17,452 12,502

i

Table 17: —-- Percentage of Persons below Poverty Level by Race (1989)

Universe: Persons for whom poverty status is determined

Total White Indian/E/A
Crow Res. 41.7% 18.1 50.0
Montana 16.1 14.0 46.1
Custer 16.5 16.6 18.6
Treasure 15.8 14.9 75.0

In 1989, the percentage of all persons residing on the
Crow Reservation, who were determined to be below the
federally established poverty level, was significantly

greater than that of the state or the comparison counties.

> Census, STF 3A, Tapes P114/115/116.

3 Ibid., Tape P80/81/107/108/110/111.
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White residents of the reservation also fared worse than

their counterparts residing in the comparison entities.®

Table 18: =-- Percentage of Families below Poverty Level (1989)
Crow Res. MT Custer Treasure
All Indian
Family Types
Married Couple
25.77 34.58 6.67 7.45 14.57
» HS Graduate
» Non-graduate 37.79 46.01 12.26 15.11 None
Other family
Male Householder
(No wife)
19.51 30.77 18.67 23.19 50.00
» HS Graduate
» Non-graduate 40.54 65.22 26.47 37.84 None
Female Householder
(No husband)
65.10 62.59 35.74 37.15 31.25
» HS Graduate
» Non-graduate 93.44 [ 93.44 | 56.47 | 47.06 | 100.0 H

% Ibid., Tapes P119/120.
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The Economy
In considering economic activity on the reservation,
and the types and volume of state services that may be
associated with that sphere, it is helpful to examine the
topic of employment. Employment may be examined from four
perspectives: employment status, industry, class of worker,
and place of employment.

Employment Status

Table 19: -- Percentage of Unemployment Among the Members of Each
Ethnic Group for Persons 16 Years and Over Residing on the Crow
Reservation

Ethnicity Total Males Females

All Persons 30.4 31.2 29.3
White 5.1 3.9 6.7
Indian 44.0 45.5 42.1
Black 0 0 0
Asian 0 0 0
Other 0 0 0
Hispanic 0 0 0

Note: The total sample consisted of 4,147 residents of whom
none were in the armed forces, 2,376 were in the civilian
labor force, and 1,771 were not in the labor force. Persons
not in the labor force are those persons 16 years old or
older who are not actively seeking work. Among others, this
category typically includes students, homemakers, retirees
and the elderly who are not employed at least part-time.?’

> Census, STF 3A, Tapes P70/71/72.
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Of the 4,147 persons sampled on the Crow Reservation,
61.5% worked in 1989 and 38.5% did not work in that year.
By comparison, in the same year, 71.6% worked and 28.4% did
not work in Montana; 70.4% worked and 29.6% did not work in
Custer County; and 77.4% worked and 22.6% did not work in

Treasure County.?

% Ibid., Tape P79.
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Employment by Industry

Table 20: -- Percentage of All Employed Persons 16 Years and Over
Employed in Each Industry

U.S. Standard Industrial Classification [SIC Codes]
Crow Res. Montana Custer Treasure
All Indian

Agriculture/
Forestry/ 20.3 13.0 9.6 12.1 44.9
Fisheries
Mining 2.5 3.2 1.6 0 4
Construction 5.1 6.2 5.8 5.6 6.7
Manufacturing 3.4 5.3 7.6 . 2.6
Transportation 4.7 . 3.8
Communications/ 1.8 0.8 2.7 1.9 3.3
Public
utilities
Wholesale Trade 1.9 1.3 3.7 3.3 2.1
Retail Trade 14.5 10.6 19.4 19.0 10.9
Finance/
insurance/ 2.5 0 5.0 4.8 2.4
real estate
Services 37.2 43.6 34.4 36.4 19.0
» Professional 30.4 38.2 25.4 29.6 14.7
» » Health 9.5 14.0 8.6 13.0 3.3
» » Educational 14.0 17.9 10.1 10.8 9.7
Public 8.8 14.1 5.6 7.0 2.9
administration

Sample Data:

N = 1,653 865 350,723 5,351 421

This table reflects the percentage of employed persons
working in each 1ndustrial category for the state, the two
comparison counties, and the Crow Reservation. It further
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reflects the percentage of Indians employed within each
industry as a part of the total Indian labor force residing
on the Crow Reservation.?

Table 21: -- Five Categories or Subcategories Employing the Largest
Percentage of Workers Residing on the Crow Reservation

# Pct Rank
Agriculture/Forestry/Fisheries 336 20.3% 1
Retail Trade 239 14.5 2
Services
Professional services

Educational services 232 14.0 3

Health services 157 9.5 4
Public administration 145 8.8 5

N = 1,653 (Total sampled)

The five categories or subcategories employing the
largest percentage of workers residing on the reservation
are, in descending order:

@  Agriculture/Forestry/Fisheries (20.3% of employed
persons)

It is not surprising that agriculture is the most
prominent industry of employment for all persons, given the
topography of the reservation. Of the 1,653 residents
sampled, 308 worked in agricultural production, none in
agricultural services, and 28 in forestry and fisheries. Of
Crow Reservation residents employed in agricultural

production, 29.2 percent are Indian.

’’  Census, STF 3A, Tape P77 and STF 4B Part B, Tape
PB61.
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0 Retail Trade (14.5% of employed persons)
Of the residents sampled, 239 persons were employed in
retail trade. 1In descending order of the dominant sub-

groups, these employees worked in:

- eating and drinking establishments (36.4% of retail),

- food, bakery, and dairy stores (16.7%),

- gasoline service stations (10.9%), and

= building materials and hardware and garden stores (7.5%).
These types of employment are indicative of activities with
a short "range of the good" (i.e., activities for which the
consumer is willing to travel only a short distance to
obtain the service). They represent neighborhood
enterprises. This hierarchy is also consistent with having
most of the reservation's population centers clustered along
an interstate highway. Conversely, almost no activity is
present on the reservation in the areas of apparel and
accessory stores (including shoes), home furnishing and
equipment stores, or general merchandise stores. The demand
for these services is probably minimal because of the small
consumer population and the service's greater range of the
good. People are willing to travel to Hardin or Billings
for these purchases. BAmerican Indians constituted a
significant portion of those employed in retail trade:

- eating and drinking establishments - 40.2%

- food, bakery, and dairy stores - 65 %

- gasoline service stations ~ None
- building materials and hardware and garden stores - 55.6%
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b  Professional Services
oo  Educational Services (14.0% of employed persons)

Of the residents sampled, elementary and secondary
schools employed 197 workers (145 government and 52 private
sector workers or 84.9% of educational services employees).
The remaining 35 persons sampled were employed by colleges
and universities.?® Several public schools, located in
communities on the reservation, provided opportunities for
employment: Crow Agency (K-8 school of the Hardin School
District), Lodge Grass (K-12), Wyola (K-8), and Pryor (K-
12). Little Big Horn College is also located at Crow
Agency.’’ American Indians constituted a significant
portion of those employed by elementary and secondary

schools (60.9%) and by colleges and universities (100%).

Do Health Services (9.5% of employed persons)

Of the residents sampled, hospitals employed 102
workers (65%), while health services other than hospitals
employed the remaining 55 persons.‘® The Indian Health
Service provides both in and out-patient services at the

Crow Agency Hospital.!' American Indians constituted 74.5

*®  Census, STF 4B, Part B, Tape PB61l.

3%  Mr. Bob Parsley, interview by author, notes, Office
of Public Instruction, Helena, Montana, March 13, 1996,

‘© Census, STF 4B, Part B, Tape 61.

‘1 Bureau of Indian Affairs, American Indian Tribes of

Montana and Wyoming, 39.
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percent of those employed in hospitals and 81.8 percent in

other health services.

0  Public Administration (8.8% of employed persons)

Of the residents sampled, fourteen workers were
employed in providing justice, public order, and safety
services and 131 public administrators provided "other*
services (90.3%). American Indians constituted a
significant portion of those employed in justice, public
order, and safety services (100%) and "other" public

administration (82.4%).%

‘2  Census, STF 4B, Part B, Tape PB 61.
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Classes of Worker

Table 22: -- Percentage of Employed Persons 16 Years and Over in
Each Class of Employment

Crow Res. Montana Custer Treasure
_ _ All Indian
Private
Wage & Salary
37.9 28.1 58.6 52.9 51.5
» For-profit
> Not—for—profit 9.1 10.4 7.1 7.9 3.6
Government 35.3 50.8 20.0 24.3 17.8
Workers
16.6 22.1 8.4 9.6 13.1
» Local
3.7 4.2 6.8 7.8 1.2
» State
» Federal 15.0 24 .5 4.9 6.8 3.6
Self-Employed 15.9 10.8 13.2 13.5 24.9
Workers
Unpaid Family 1.8 0 1.0 1.5 2.1
Workers _ _
Sample data: N= 1,653 865 350,723 5,351 421

Note 1: Local government workers include school system and
tribal employees.

Note 2: Data anomalies - Treasure County. First, the
unusually high percentage of local government workers found
in Treasure County (i.e., 55 of 421) may be attributed to
the minimum number or workers necessary to perform public
functions in any county (e.g., elected officials, public
safety, road maintenance, education) and the low population
of that county. Second, the unusually high percentage of
self-employed workers in Treasure County appears to be
consistent with the dominant role that agriculture plays in
that small community.
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Table 22 depicts, within each geographic entity, the
percentage of workers employed within the various classes of
employment. With the exception of two anomalies, the data
for the state and two comparison counties are fairly
consistent. By contrast, the percentage of persons residing
on the reservation who are employed in the private wage and
salary class is unusually low, and the percentage of
reservation residents working in the public sector is
unusually high.

Data for the Crow Reservation reveal several trends
concerning the classes of employers of Indians. First, by
far, the largest employer of Indians is the government, with
50.8 percent of employed Indians working in the public
sector. This class of employment is divided almost equally
between the local (e.g., town, county, tribal, school
district) and federal governments. From another
perspective, of all reservation residents employed by local
government, 69.45 percent are Indian. Of all reservation
residents employed by the federal government, 85.48 percent
are Indian. Second, Indians are involved in the "for-
profit" sector at a significantly lesser rate than the
general population in the state or the two comparison
counties. Third, in agriculture, the largest single
industry on the reservation, Indians constitute 17.7 percent
of the private wage and salary for-profit employees and 42

percent of the self-employed workers. Conversely, non-
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Indian residents constitute 82.3 percent of the private wage
and salary for-profit employees and 57.8 percent of the
self-employed workers. Of the private wage and salary for-
profit employees in agriculture, 7.96 percent are employed
by their own corporations. All of these owners are non-
Indians.!’ Considering the percentage of Indians in the
reservation population, Indians are significantly
u<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>