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CHAPTER I
INTRODUCTION

PURPOSE

The system under study in this paper is the informal
juvenile court system in the State of Montana. The primary
emphasis will be on the informal system although some at-
tention will be given to the formal juvenile court as it
relates to the informal system. The informal juvenile court
system comes into operation when a youth is processed either
by a peace officer, juvenile probation officer or a dis-
trict juvenile judge without the issuing of a formal petition
alléging delingquency. Although a great number of cases are
informally processed by peace officers and a few by district
juvenile judges, this study concentrates on probation offi-
cers because it is believed they are the focal person hand-
ling offenders within the informal process.

THE IMPORTANCE OF INFORMALITY
IN TREATMENT OF JUVENILES

The informal juvenile court system is being examined
because of the apparent benefits it offers to the entire
juvenile court system. When a police officer decides to

cite a youth, or once a complaint of some type is filed,
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generally a probation officer is called upon to decide
the course of action. At his discretion the matter can
be handled informally or it can be referred to the judge
or county attorney for formal processing on a petition
alleging delinguency. The decision made becomes very
important for the youth involved. It is generally con-
strued that the earlier a community detects delinquent
and potential criminal behavior, and provides some method
to change this behavior, the better it c¢an protect itself.
Although in some cases counseling is acceptable, if an of-
fense is against the person or property a victim often
wants and demands punishment. Not only may the offender's
behavior be changed, but such punishment may deter potential
offenders when they see what happens to their friend. But,
such punishment and detection, especially when it affects
youthful offenders at an early age, does not always result
in this expected protection of the community.

As a juvenile advances into the juvenile court sys-
tem it can be found that the further he advances the higher
the risk becomes of the community identifying him as a
delinguent. And, in many cases this labeling process not
only comes from the community but also from the youth
himself. When the community labels the youth as a delin-
guent this often reinforces in the youth the concept that
he is a delinquent and if he responds by acting that way

a vicious cycle begins and continues until either the youth
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grows out of it, someone or something in the youth's life
alters the behavior pattern, and/or the behavior pattern
is altered through professional counseling provided by

the community, the courts, or the institutions.l

HISTORICAL BACKGROUND

Early Develonments

Near the middle of the 19th century a movement
emerged in the United States to protect young offenders
from criminal proceedings. The original movement begun in
England may years before when the chancery courts came
into existence after the reign of Henry VIII. These courts
were created to replace the ecclesiastical courts which
had previously handled what are known today as dependent
and neglect cases. At first the chancery or equity courts
never assumed jurisdiction over children when they violated

the criminal laws. They dealt only with cases where the

lNumerous theories exist that classify delinguents
and their behavior, each giving various reasons why the
youth behaved the way he did. Two basic juvenile delingu-
ency or criminology textbooks that discuss causation are
Juvenile Delinquency by Ruth S. Cavan, and Criminology by
Robert G. Caldwell., One of the best works that discusses
many of the various causation theories is Delinquent Be-
havior by John M. Martin and Joseph P. Fitzpatrick.

Labeling theories can be found in most juvenile
delinguency texts. A good presentation of the labeling
concept can be found in Stanton Wheeler and Leonard S.
Cottrell, Jr., Juvenile Delinquency - Its Prevention and
Control.

Since it is not the intent of this paper to discuss
causation theory, it is recommended by the author that the
reader review these references in order to gain an insight
as to why delinquency exists.
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welfare or property of the child was at stake. The idea
of the chancery court was transferred to the United States
together with the English legal system and soon included
protection for children in danger of pexsonal and/or
property injury.2

Other factors contributing to the philosophy of the
juvenile court included the common law interpretation that
a child under the age of seven could not be held responsible
for committing a criminal act and the doctrine of parens
patriae, which held the sovereign to be the father of those
under legal disability within his territory, was adopted.
The King, through his chancellors, assumed the general res-

ponsibility for protecting all infants in the realm. It

was pointed out, states Eldefenso in Wellesley v. Wellesley

that the King as pater patriae (father of his country) pos-

sessed an obligation to oversee the welfare of the children
in his kingdom because of neglect, abuse, or abandonment of

any child by his parents or guardians.3 The King, through

his court of chancery,could then provide the proper care

and protection for the child.4 This doctrine of parens

2William T. Downs, Michigan Juvenile Court: Law_ and
Practice, (Ann Arbor: Institute of Continuing Legal Educa-
tion, 1963) p. 39.

3Edward Eldefenso, Law Enforcement and the Youthful
Offender: Juvenile Procedures, (New York: John Wiley and
Sons, Inc., 1967) p. 159.

4The President's Commission on Law Enforcement and
Administration of Justice, Task Force Report: Juvenile De-
linguency and Youth Crime, (Washington, D.C., 1967) p. 2.
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patriae, as William Downs states, is "the constitutional
justification for the authority of the legislature to enact
legislation which created the juvenile court." Downs goes
on to state that this is not to be confused with the author-
ity of the court itself for "the court does not derive its
authority from any broad general principle of ‘'parens
patriae'. The court derives its authority from the leg-
islation which created it.">

Problems arising because of the unrest of the 19th
century were confronted by such men as Judge Peter Thatcher
of Boston, John Augustus, the "Father of Probation", and
Judge Benjamin Barr Lindsey of Colorado along with numerous
other people across the United States who became known as
the "Reformers". Problems arose with the trend toward urban
development as the industrial revolution spread. Masses of
people migrated to the United States and settled in the
cities. Slums, unsavory housing, vice, crime and the dis-
ruption of the family followed. Labor exploited children
and the school was only available for a few. Courts and
institutions were faced with overcrowding. There was little
or no segregation of men, women or children offenders until

at least 1861 when it existed in a limited form in Chicago.6

5Downs, pP.p. 23-24.

6Ted Rubin and Jack F. Smith, The Future of the Juv-~
enile Court, (Washington, D.C.: Joint Commission on Correc-
tional Manpower and Training, 1968) p. 1l; The President's
Commission on Law Enforcement and Administration of Justice,
Juvenile Delingquency, p.p. 2-3.
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England had recognized the need for special handling of
juvenile offenders, separating them from adults by passing

7 Prior to its passage

the Juvenile Offenders Act of 1847.
juveniles were treated the same as adults in criminal pro-
ceedings. The "reformers" brought about change, providing
the germ for the creation of the modern day juvenile court.
Massachusetts established a reform school for juve-
nile offenders as early as 1847. 1In 1869 Massachusetts law
provided for "the presence in court of a 'state agent' or
'his deputy' whenever application is made for the commit-
ment of any child to any reformatory maintained by the
commonwealth."8 In 1860 laws were introduced to provide
for separate hearings of juveniles under sixteen before a
probate judge. Glueck states that here was the germ of the
modern elaborate procedure for social investigations by
requiring that an agent for the juvenile "shall have an
opportunity to investigate the case, attend the trial and
protect the interest of, or otherwise provide for the

child."?

The first juvenile court created by statute began

on July 1, 1899, in Cook County in Chicago, Illinois. The

7Eldefenso, p. 158.

8sheldon and Eleanor T. Glueck, "Historical and Leg-
islative Background of the Juvenile Court", in Sheldon
Glueck, (ed.) The Problem of Delinquency, (Boston: The
Riverside Press, 1959) p. 256.

21pia.
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statute creating it was very comprehensive for it dealt
with jurisdiction over the treatment of dependent, neg-
lected, and delinquent children. The important point that
the law set forth was that the delinguent child should be
treated the same as the neglected or dependent child. Thus,
it took into consideration that the issues before it re-
gquired understanding, guidance, and protection rather than
criminal responsibility, guilt, and punishment.l0 The
rationale was that a formal setting would be destructive
to the goal of getting at the root of the child's problems.
The child needed help, not punishment; therefore, there was
no need for the traditional criminal procedural safeguards.
The President's Commission on Law Enforcement and Administr-
ation of Justice expounded on this particular approach in
their task force report when referring to the formalities
of criminal procedure:
They formal proceedings were destructive for several
reasons. First, the formal process -- charges, jury,
trials, representation by counsel, evidentiary restric-
tions, motions and countermotions, the privilege
against self-incrimination -- was inescapably identified
with the criminal law, the atmosphere and presuppositions
of which it was the objective of the juvenile court
movement to eliminate in dealing with child offenders.
Second, adversary procedures for determining whether a
person committed a criminal act with a criminal state
of mind were not useful for ascertaining the full pic-

ture of the child's behavior, including not only the
conduct that brought him to court but the whole pattern

10gi1gefenso, p. 161.
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of his prior behavior and relationships. Third, crimi-
nal procedures would put the child on one side and the
court on the other, creating a tone of combat and con-
tentiousness that would destroy the sought after co-
operation of the child in the common effort to help
him.

The basic idea was that erring children should be
protected and rehabilitated rather than subjected to the
harshness of the criminal system, The offender was to be
treated as an individual in need of better supervision
until he reached a reasonable age, usually eighteen, when
he would assume this responsibility on his own. As time
passed, the scope of the philosophy came to include the
fact that no child could be accused of a crime, nor could
any child suffer any conviction of a criminal nature while
below a certain age. The child could be accused of a delin-
quent act or adjudicated a delinguent but he could not be
classified as a criminal.

Before it could be decided if the court should as-
sume jurisdiction and supervision over the child, it became
necessary for the nature and extent of the individual child's
maturity or immaturity to be determined by the court. This
demanded that each child be looked upon as an individual
and be evaluated according to his assets and liabilities.

Emphasis was placed upon a treatment plan that would be in

the best interests of the individual child who had contact

llThe President's Commission on Law Enforcement and
Administration of Justice, Juvenile Delinguency, p. 28.
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with the court. Presently there are 2,700 courts that
hear children's cases in the United States. Every state,
including the district of Columbia has followed the basic
idea of the juvenile court philosophy formalized in the

Tllinois code in 1899.12

Montana Background

Montana's concern over juveniles started as early
as 1893 with the passage of legislation for a reform school
for both males and females between the ages of eight and
twenty-one. This act stipulated that when any offender be-
tween those ages was found guilty of any crime, including
vagrancy or incorrigibility, but excluding murder or man-
slaughter, he could be placed in the state reform school
by order of the court rather than be placed in jail. If
the individual was incorrigible or unmanageable at the state
reform school he could be returned to the court that passed
sentence for further action, which usually meant placement
in jail.l3

Other indications of a court movement in Montana
arose in 1895 with the stipulation entered that the dis-

trict court judge could hear such matters in his chambers.

120he President's Commission on Law Enforcement and
Administration of Justice, Juvenile Delingquency, p. 12.

13Legislative Assembly, Laws, Resolutions and Mem-
orials of the State of Montana, 3rd Sess., (Butte: Inter-
mountain Publisher, 1893) p.p. 183-189.
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The court further provided that each boy or girl com-
mitted to the state reform school should remain there
until he or she reached the age of twenty-one, or until
paroled or legally discharged. 1In some cases a girl
could be released at eighteen if "she deported and con=-
ducted herself in such a manner as to make it reasonably
probable that she had reformed and is a proper person to
be discharged."14

By 1907 the legislature prohibited children under
sixteen from being confined with adults, created the of-
fice of probation, recognized the need for the state to
assume jurisdiction over dependent-neglected children,
and granted the court the power to place a delingquent on
probation or in a foster home.15

Finally in 1911 the Montana juvenile court was of-
ficially established. The majority of the earlier laws
were retained and the juvenile court judges chosen to act
in this capacity were district court judges. The major
stipulations of the act were:

1. Any child seventeen or under was to be handled

in juvenile court.

14D.S. Wade and F. W. Cole and B. P. Carpenter, Code
Comm., Codes and Statutes of Montana, Vol. II, (Anaconda:
Standard Publishing Co., 1895) p. 1186.

15g. c. Day, Code Comm., Revised Codes of Montana,
1907, Vol. IXI, (Helena: State Publishing Co., 1908) p.p.
908-915.
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2. Delingquents were not to be incarcerated in a
common jail.
3. Juvenile hearings were to be closed hearings.
4. The judge could appoint a juvenile improvement
committee to assist him.
5. The probation officer became a paid officer of

the court but his duties still consisted of investigating

offenses rather than supervision of delinquents.16

The original purpose or objectives of this act,
carried over to the present, is stated in Section 10~601
of the Revised Codes of Montana:

This act shall be liberally construed to the end that
its purpose may be carried out, to wit: That the
care, custody, education, and discipline of the child
shall approximate, as nearly as may be, that which
should be given the child by its parents, and that,
as far as practicable, any delinguent child shall be
treated, not as a criminal, but as misdirected and
misguided, and needing aid, encouragement, help and
assistance.

And that, as far as practicable, in proper cases,
that the parents or guardians of such child may be
compelled to perform their moral and legal duty in the
interest of the child.

The principle is hereby recognized that children
under the jurisdiction of the court are wards of the
state, subject to the discipline and entitled to the
protection of the state, which may intervene to safe-
guard them from neglect or injury and to enforce the
legal obligation due to them and from them.

16Legislative Assembly, Laws, Resolutions and
Memorials of the State of Montana, 12th Sess., (Helena:
Independent Publishing Co., 1911) p.p. 320-339.

17Rrevised Codes of Montana 1947, (1968), C. 6,
Sec. 10-601, p. 576.
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In 1919 the maximum age limit was raised from
seventeen to eighteen and the judge was granted specific
powexr to place a child in jail only if he felt it neces-
sary.18 In 1921 the probation officer's duties were
redefined and separation of juveniles from adults was again
mentioned. The probation officer was now to fully examine
any complaint against a juvenile under the ages of eighteen
excluding those offenses not punishable by death or life
imprisonment. This examination included the offense,
child's surroundings, exact age, habits, school record,
home conditions, and the habits and character of the par-
ents or guardian. Once the report was completed it was
to be presented in writing to the judge. The probation
officer was also to attend all hearings as the judge di-

rected.19

By 1943 the juvenile codes were completely rewritten
giving the court the power to grant permission to file a
formal petition but allowing for an informal or preliminary
inquiry to determine if the interests of the public or the
child required further action. If the court desired that

some informal adjustment take place prior to filing a for-

18Legislative Assembly, Laws, Resolutions and Mem-
orials of the State of Montana, l6th Sess., (Helena: State
Publishing Co., 1919) p. 470.

191. W. Choate, Code Commission, Revised Codes of
Montana 1921, Vol. IV, (San Francisco: Brancroft and Whit-

ney Co., 1921) p. 422,
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mal petition, the probation officer was notified and given
the authority to conduct a preliminary inguiry and to super-
vise the youth without a formal declaration of delinquency.
The judge could use his own discretion in placing a child
found to be delinquent on probation, committing the child
to a public or private institution, or ordering further care
and treatment that the court felt would be in the child's
best interest.20

By 1967 the legislature had added the provision that
any child adjudicated a delinguent could be committed to the
Department of Institutions.?! and finally by 1969, Sections
10-604, 10-605, 10-609, 10-618, 10-620 and 10-622 were re-
pealed. Several new sections replaced them better clarifying
points of law. For example, Section 10-605.1 specifically
clarified the nature of the preliminary inquiry by providing
that any child brought before the court on a delingquency
charge could appear before the court or the juvenile pro-
bation officer for the purpose of making a preliminary in-
quiry to determine whether further action should be taken.
The matter could be handled at this level by an informal
adjustment including the placement of the child on probation.

If a petition was deemed necessary then the county attorney

20Revised Codes of Montana 1947, C. 6, Sec. 10-611,
p.p. 801-802.

21Legislative Assembly, Laws, Resolutions and Mem-
orials of the State of Montana, 40th Sess., (Helena: State
Publishing Co., 1967) p.p. 134-236.




14

22

had to prepare and sign it. Section 10-608.1 revised

the procedure for taking a child into custody and detaining
him, providing that any peace officer, if circumstances
warranted it, could take a child into custody and detain
him. But the court or probation officer must be notified

as soon as practicable and the officer could release the
child to a parent or guardian upon receiving written promise

from them to bring the child before the court .23 Section

10-611(3) gave the court an additional alternative dispo-
sition where a child was found to be delinguent. The
judge could notify the director of the Department of Insti-
tutions if he felt a youth, who must be sixteen or older,
was suitable for placement at the Youth Forest Camp. The
child could be committed to the Department of Institutions
for a period not to exceed thirty days for evaluation pur-
poses to determine suitability for placement in the camp.
If he proved suitable and there was space at the camp, the
judge could commit the juvenile directly to the camp.24
Objectives of the Montana Juvenile Court system

were extended to include the following:

1. That juveniles sixteen years of age or older,

22Revised Codes of Montana 1947, (1973), C. 6, Secs.
10-605.1 and 10-629, p.p. 139, 589.

23Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-608.1.

24Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-611(3), p. 1l41.
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accused of committing or attempting to commit murder, man-
slaughter, arson in the first or second degree, assault in
the first or second degree, robbery, burglary, and carrying
a deadly weapon with intent to assault, or who commits rape
may be proceeded against the same as an adult.25

2. That any juvenile charged with delingquency on
a written petition shall have the right to demand a jury
trial and the right to be represented by counsel.2®

3. That any juvenile found to be a delinguent has
the right to appeal the decision.27

4. That juveniles shall be protected from public

release of their names in delingquency matters.28

Personal experience in working with the people in-
volved in the Montana juvenile court system evidences exist-
ence of the following unstated objectives as well:

1. To keep as many youth as possible out of the
formal court system.

2. To provide rehabilitative services through the

court such as counseling, foster care, psychclogical help,

25Ravised Codes of Montana 1947, (1973), C. 6, Sec.
10-603, p.p. 137, 138.

26Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-604.1, p.p. 138, 139.

27Rrevised Codes of Montana 1947, (1973), C. 6, Sec.
10—630’ pa l45u

28Revised Codes of Montana 1947, (1968), C. 6, Sec.
10-633, p. 590.
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etc. for juveniles and their families if necessary before
resorting to the formal juvenile court system.

3. To develop community awareness of the juvenile
system without releasing names of juveniles.

4. To develop alternative methods of dealing with
juveniles prior to use of the formal court.

5. To develop the use of community resources to
which the court can refer juveniles for help outside the
court.

6. To de-emphasize the word "delinquent" when deal-
ing with outside groups.

7. To get communities to work with youth to elimi-
nate, or at least curb, delinquent behavior and thus keep
youth from entering the system.

8. To teach the juvenile how to help himself.

The twofold purpose of the stated objectives set by
law provides for a system which will treat juveniles as par-
ents should "normally" treat them, but at the same time pro-
vides for treatment within a legal framework which considers
the youth's rights as well as the community's protection.
Discipline can be exercised in the strongest sense in that the
possibility exists of removing a youth from his parents and
the community if the parents either do not or are not able
to exercise proper control. But it is the unstated objectives
that proyide a framework for carrying out the original intent

of the philosophy of the juvenile court founders. Through
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this framework an informal system is developed that helps,
encourages, and disciplines youth without attaching to them
the stigma of being labeled delinguent. Since unstated
objectives are, by definition, implied rather than written
it should be noted that many more than those listed here do

exist. These are the most obserxrvable.

METHODOLOGY

Data used in this study were gathered through re-
search, preparation and distribution of a questionnaire, and
numerous telephone and personal discussions with people high-
ly knowledgeable in the field. The author's pexrsonal exper-
tise gained from studying and working in the field proved
invaluable in interpreting the data collected and in explain-
ing its relevance to this paper.

Library Research - Several Montana and United States

Supreme Court decisions as well as the Montana Code were thor-
oughly researched with the intent of emphasizing how they
relate to the operation of the juvenile justice system. Many
books and studies were also read to gain a better understand-
ing of the numerous theories that classify delinquents and
their behavior and to afford a means of developing the history
of the juvenile courts.

Questionnaire - 1In 1971 a questionnaire was devised

and sent out to 26 full time and 17 part time probation offi-

cers in an effort to determine their roles in relation to the
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informal juvenile court system. The questionnaire was in-
tended to assist the researxcher in identifying the formal
role of the juvenile probation officers for comparison to
that role prescribed by law.

Seven major categories of the questionnaire related
role requirements to arrest, detention, preliminary inquiry,
probation, informal court, formal court, and generalized
duties. The design of the questionnaire was such that the
respondents were able to reply: Always_____, Frequently
Rarely _ , or Never____ to nearly all questions. "Always"
indicated that the respondent was always involved in that
particular type of behavior, while "Never" indicated he did
not deal with that type of behavior. The responses were
rank ordered to indicate what behavior pattern existed in
each judicial district. In the actual analysis of the data
only the State totals were used so no one judicial district
could be identified as to its procedures.

In all categories except "generalized duties", the
"Always" and "Frequently" responses were combined and the
"Rarely" and "Never" responses were combined to make two
rank ordered divisions. Data were further analyzed to de-
termine what percent of juvenile probation officers were in-
volved in certain behavior. Responses in the "generalized
duties" category were not included in this breakdown in order

to show specific responses to programs the officers were

developing.
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Eighteen full time probation officers and 14 part
time probation officers responded constituting 74 percent
response. Sixteen of the 18 judicial districts were repre-
sented by these officers. The total Jjuvenile population
(individuals ranging in age from 10 to 17) residing in the
16 judicial districts represented approximately 90 percent

29 The

of the juvenile population in the State of Montana.
1970 delinquent population for the State of Montana, according
to the Governor's Crime Control statistics, was 6,062 and
the 1970 delinquent population for the 16 judicial districts
responding approximated 5,556 or approximately 92 percent of
the total delinguent population in the State at that time.30
Contacts - Numerous telephone contacts and personal
discussions were had with various individuals within and
without the juvenile justice system to gain insight into
the workings of the system. Some of the individuals who
furnished a considerable amount of information were: Mr.
Jack Vaughn, former Chief Probation Officer of the 4th Judic-
ial District; Mr. Steve Nelsen, Juvenile Programs Coordinator
for the Board of Crime Control; Mr. Loren Harrison, a former
researcher for the Board of Crime Control; and Mr. Terry
Wallace, an attorney in Missoula, Montana who shows a deep

and sincere interest in youth. This list only includes some

29United States Department of Commerce, 1970 Census
of Population: Montana, Vol. 1, Part 28, p.p. 28-35.

301nformation provided by the Governor's Crime Con-
trol Commission's 1970 statewide juvenile court statistics.
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of the individuals who contributed the most information to
the author. There were numerous other individuals and
agencies who also helped, including the staff of the 4th
Judicial District Juvenile Probation Department and other
juvenile probation officers working in the State of Montana.

Personal Knowledge and Experience — While attending

the University of Montana in 1966, the author began working
as a volunteer in the Juvenile Probation Department of the
4th Judicial District in Missoula, Montana. This work de-
veloped into a full time paid position in 1968, and has con-
tinued as such to the present time. During this period a
considerable amount of knowledge and experience has been
gained through indoctrination into the juvenile justice
system by association with probation officers, judges, peace
officers, county attorneys, and other individuals both

within and without the entire criminal justice system.

Procedure

A systems analysis approach was taken to provide the
author with a solid format to break down the informal juve-
nile court subsystem into various components and elements
in order to observe their functions and purpose. The spe-
cific objectives of the author, the systems model used in
this study, and the theory of systems analysis are discussed

fully in the following chapter.
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LIMITATIONS OF THE PAPER

The theory provided a solid format to break down
the informal subsystem into various components and elements
in order to observe their functions and purpose. However,
throughout the paper it could be seen that in almost every
section, especially in those sections that pextained to
procurement, maintenance, and adaption resources, there was
insufficient data available on a statewide basis to thor-
oughly analyze the system. This was not a fault of the
theory but of the lack of documented knowledge of the system
on a statewide basis.

The study does not include a complete analysis of
both the informal and formal juvenile court as the intent of
the paper was to elicit the benefits of informality within
the system. The formal process was included to the degree
it related to the operation of the informal system.

The study does not incorporate police or peace offi-
cer involvement although it is recognized as an important
part of the juvenile justice system, because such inclusion
would entail a much larger study which would be beyond the
scope of this paper.

The guestionnaire was designed for probation offi-
cers only and was not submitted to county attorneys, judges,
oxr anyone else but known fulltime or parttime probation

officers in the State of Montana.



22
Even though these limitations existed throughout
the paper it can be seen that the open system approach has
at least provided a foundation for observing and under-
standing the informal juvenile court system in Montana and

its relationship to the formal juvenile court system.



CHAPTER IX1L
SYSTEMS ANALYSIS

SPECIFIC OBJECTIVES

The systems analysis model developed in The Social

Psychology of Organizations by Daniel Katz and Robert L.

Kahn will be used throughout this paper as an organizational
framework to classify, describe and observe the various com-
ponents and elements of the informal juvenile court system.
This model, if successful, will show that an open system
approach, which will be described later, is very useful in
analyzing the informal juvenile court system. The objectives
of using systems analysis in observing the Montana juvenile
court system are:

1. To identify the informal processes of the Montana
juvenile court.

2. To determine if the informal process is effective
or ineffective.

3. To determine if the goals set down by the court
haye been accomplished,

4. To point out the weak points as well as the strong
points of the informal process.

5. To determine how important the informal process

is in relation to the entire juvenile court process.

23
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6. To make recommendations for juvenile court

operation in Montana.

THE SYSTEMS MODEL
The systems model of the juvenile court is illus-
trated in the following two charts. Chart I illustrates
the systems model which was used throughout this paper.
This chart depicts a breakdown of the informal court system
which consists of six subsystems and various components and
elements which contribute to the makeup of the. informal

juvenile court. Chart IIL, The Montana Juvenile Offender

Procedure Chart, is a flowchart of the offender's movement

through the entire juvenile justice system beginning with
the initial complaint and going through the informal court,
formal court, institutionalization, and parole to aftercare
authorities. Chart II relates to Chart I in the section

entitled Specifying Its Task Functions by providing a more

intensive procedural flow of all the options and alternatives

available to an offender going through the entire system.31

WHAT IS SYSTEMS ANALYSIS?
Systems analysis is a theory which concerns itself
with recurrent cycles of input, throughput, and output which
can be identified and traced by: 1) locating the system,

2) specifying the task functions, 3) identifying how it

ey

3lrhe Montana Juvenile Offender Procedure Chart was
provided by the Montana Board of Crime Control.
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maintains its working structure, 4) identifying its boun-
daries at the procurement level as well as at the insti-
tutional level, 5) identifying how it adapts, and 6) identi-
fying how it is managed. This includes being able to ob-
serve the roles and role conflicts of individuals within
the system.32

Locating the system consists of identifying by name
or otherwise the system to be studied. Identifying task
functions proves to be more complicated because a close look
has to be made to observe what created the need for the
original task. When an organization attempts to seek a
solution to an environmental problem it must determine how
to meet the needs of the population involved. This generates
task demands which create a production system to meet the
task demands. From this flows some type of role or role
structure and an authority structure to hold the role to-
gether. Role structure is "a set of recurring activities
required of an individual occupying a particular position
in an organization."33

To study role behavior the social system or subsystem
must be identified and the recurring events which fit toget-

her must be located by determining the role expectations

32Daniel Katz and Robert L. Kahn, The Social Psy-
chology of Organizations, (New York: John Wiley and Sons,

331pid., p. 78.
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of any given office.34 The study of role behavior is not
complete unless the role conflicts are observed. Every role
has some degree of conflict to it and the conflict may deter-
mine what the ultimate outcome of role behavior will be.
Katz and Kahn define role conflict as "The simultaneous
occurence of two (or more) role sendings in which compli-
ance with one would make more difficult compliance with the
other."35 They break down role conflict as follows:

1. Intrasender Conflict. Incompatible expectations

held by a given member of a role set.

2. Intersender Conflict. Incompatible expectations

held by two or more members of a role set.

3. Interrole Conflict. Incompatibilities between

two or more roles held by the same focal person.

4. Person-role Conflict. Incompatibilities between

the requirements of a role and the needs or values of the

person holding it.

5. Role Overload. A more complex form of conflict

involving legitimate role expectations held by a focal person
but the person finds he cannot complete all of the task
demands in the proper quality and in a given set of time.
This results in a pexrson-role conflict where the individual
may not be able to meet the pressure or he may attempt to

comply only with those demands which rank as to priority.36

341pid., p- 174. 351bid., p. 184.

361pid., p.p. 184-186.
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How a system maintains its working structure relates
to maintaining stability and predictability within the
organization. Katz and Kahn £find:

«+..many specific mechanisms are developed in the in-
terests of presenting a steady state in the system.
Selection procedures are employed to screen out appli-
cants who do not seem likely to adapt to the system.
Socialization or indoctrination practices are utilized
to help fit new members into the organizational mold.
System rewards are provided for membership and seniority
in the system. Regulatory mechanisms are developed to
give some automatic corrections to departures from the
norm of oxganizational functioning. Rules are elaborated
and provisions made for their policing. Decisions are
made on the basis of precedent. Uniformity becomes the
ideal, and standard operating procedures are worked out
for hu?an relations as well as for production require-
ments.

Since the maintenance structure maintains things as they are,
change is hard to implement for other subsystems in the or-
ganization. This creates frustration within this subsystem
and if change does occur it is often from some external de-
mands which imply altering the organizational task.,38 There-
fore, the maintenance structure tends to compromise its goals
with the task requirements and the psychological wants of the
focal people. The compromise that takes place normally con-
sists of either imposing external rewards, especially money,
to make the job more satisfying, or of introducing some minor
reform within the Jjob itself. This usually results in, ac-

cording to Katz and Kahn, some interaction among the people

within the oxganization where they make decisions of their

37 38
Ibid., p.p. 87-88. Ibid., p.p. 79-81, 87.
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own, cooperate among themselves, and seek gratification
for their needs.39

Organizational boundaries limit the operation of
the system so in discussing the concept of organizational
boundaries one must deal with the procurement subsystem and
the institutional subsystem. The procurement subsystem
concentrates on transactional exchanges with the environ-
ment, being responsible for obtaining input of materials to
be converted into a product, and input of pexrsonnel to get
the job done. Input of materials includes physical struc-
tures such as office space, budgets for financing the oper-
ation, and other resources while the input of personnel
includes control of salaries, fringe benefits, prestige
and education to motivate the people to get the job done.40
The institutional subsystem relates to the larger society
and is concerned with gaining support of its products or
policies as well as legitimizing what the organization is
doing.41

The survival of the organization relates to identi-
fying how the system adapts, but unlike the maintenance sub-
system, the adaption subsystem faces outward and attempts
to achieye enyironmental constancy by controlling the exter-
nal world as much as possible. Katz and Kahn state that

when change is necessaxy it is:

40

39 ‘
Ibid., p-p. 80, 8l. Ibid., p.p. 81, 82, 89.

4l1pid., p.p. 82, 96-99, 456.
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....dependent upon the degree of openness in wanting to
change and the extent of the needed modification. Some-
times the modification requires changing both people

and oxganizational structure, and sometimes just people,
or certain of their specific behavior, and that form of
change is likely to be adopted in preference to a solu-
tion which involves changing both specific behavior and
generalized institutional practices. Thus, if an oxgani-
zation is confronted with the alternative of changing
some preferences in its clientele or changing some of its
own structure and personnel, it will take the former path.
If, however, it must change outside structures and per-
sonal habits, as against a limited internal change in
practice, it is moxe likely to seek the latter solution.42

Under the systems analysis theoxy the managerial sub-
system is the administrative arm of the entire concept, cut-
ting across all of the earlier stated subsystems, and is
responsible for coordinating all of these subsystems, re-
solving conflicts erupting between hierarchial levels and
coordinating external requirements with needs and resources

of the organization.43

WHY SYSTEMS ANALYSIS?
The open-—-system theory will be used to observe the
informal juvenile court process because it furnishes a frame-
work which is useful in examining this particular social sys-

tem from a social-psychological point of view. In their

book, The Social Psychology of Organizations, Katz and Kahn
explain why open-system theory helps one to observe the
entire system;

Open-system theory with its entropy assumption empha-
sizes the close relationship between a structure and

43
421pid., p. 93. “Ibid., p. 94.
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its supporting environment, in that without continued
inputs the structure would soon run down. Thus one
critical basis for identifying social systems is through
their relationships with energic sources for their
maintenance and human effort and motivation is the major
maintenance source of almost all social structures.
Hence, though the theoretical approach deals with rela-
tionships, these relationships embrace human beings.

If we are concerned with the specifics of the mainte-
nance function in terms of human behavior we are at the
social-psychological level. In open-system theory, the
carriers of the system cannot be ignored because they
furnish the sustaining input. On the other hand,
another major relationship encompassed by a system is
the processing of production inputs to yield some
outcome to be utilized by some outside group or system.
The hospital meets the health needs of the community or
the industrial enterprizes turn out goods or furnish
services. These functions of given systems can again be
identified through the input, through-put, and output
cycle, but they may not be primarily psychological if we
deal only with production inputs and exports into the
environment, i.e., so many tons of raw materials and so
many finished products. The moment, however, that we
deal with the organization of the people in the system
concerning the through-put we are again at a social-
psychological point of view.

Finally, open-system theory permits an integration
of the so-called macro approach of the sociologist and
micro approach of the psychologist to the study of
social phenomena.

Hopefully this observation of the informal juvenile court

through systems analysis will identify the behind-the-scenes

function of informality and thus support the benefits it

offers to the entire juvenile court system.

441pid., p. 9.



CHAPTER 1IIL

APPLICATION OF THE’SYSTEMS MODEL TO THE
MONTANA INFORMAL JUVENILE COURT SYSTEM
The reader should keep in mind the previous intro-

duction of the labeling concept and the early philosophy of
the juvenile court presented in Chapter I when now looking
at the application of the systems model to the Montana
Juvenile Court System. The six stages of the systems analysis
theory described in the previous chapter were applied to the

Montana Juvenile Court System with the following results.

LOCATING THE SYSTEM

The system under study in this paper is the informal
juvenile court system in the State of Montana. The primary
emphasis will be on the informal system at the time the of-
fender is referred to the juvenile probation officer for
disposition until he is referred to the district juvenile
judge on a formal petiticn alleging delinquency. Although
there are othexr individuals involved in the informal process,
such as law enforcement officers, and at times the district
juyenile judge even when a formal petition is not filed, this
study concentrates on probation officers as the focal persons
and discusses the other indiyiduals and their roles as they

interrelate to the role of the probation officer.
33
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THE TASK FUNCTIONS OF THE JUVENILE COURT

The task functions of the informal juvenile court
system, not specifically set out but implied by the written
juvenile code in Montana, are essential to maintaining the
practical and beneficial operation of the Montana juvenile
court system. As noted in the introductory material, the
basic intent of the founders of juvenile courts was to
provide a means of handling juvenile offenders differently
than adult offenders, the premise being that treatment
would be more effective than punishment in providing the

protection demanded by the community.

Informal Treatment

Arrest - To enter the system the offender is usually
charged with a violation of law and taken into custody. Under
Montana law the individual who primarily exercises arrest
powers 1is the peace officer. Section 10-607, R. C. M., 1947
states that a peace officer is the individual required to
cite an offender into informal hearings before the court.4>
And, Section 10-608, R. C. M., 1947 gives the officer authority
to bring anyone before the court who has failed to appear

when reguired, or who the judge feels would not appear.46

45Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-607, p. 140.

46Revised Codes of Montana 1947, (1968), C. 6, Sec.
10-608, p. 581.
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But, the most important section of the code, Section 10-
608.1, R. C. M., 1947 states:

(1) Whenever any peace officer believes on reasonable
grounds that any child is violating any law or ordi-
nance or engaging in other conduct that would be
grounds for finding the child a delinguent, or when

the surroundings are such as to endanger his health,
morals, or welfare unless immediate action is taken,
then the peace officer shall take the child into
custody in the same manner as for the arrest of an adult.
(2) Whenever the peace officer believes on reasonable
grounds that the child can be released to a parent,
guardian or other person who has had custody of the
child, then the peace officer may release the child to
that person or persons upon receiving a written promise
from him or them to bring the child before the juvenile
court or the juvenile probation officer at a time and
place specified in the written promise.

(3) Whenever the peace officer believes, on reasonable
grounds, that the child must be held in custody until
his appearance in juvenile court, then the peace offi-
cer must deliver the child to the Jjuvenile court or the
probation officer without undue delay. If it is neces-
sary to hold the child pending appearance before the
juvenile court then the child must be held in some place
that has been approved by the juvenile court and com-
pletely separated from adult offenders.

(4) Whenever any peace officer has apprehended a child
as herein above provided, he shall, as soon as practi-
cable, notify the juvenile court or probation officer
of such fact with a report of his reasons for the ap-
prehension.47

The role of the peace officer is instrumental in indicating
how a juvenile will be handled. Some of the Montana dis-
tricts encompassing larger cities provide peace officers

who work exclusively with youth. These individuals are more

47Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-608.1, p. 140.
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highly trained to deal with youth problems and gquite often
handle situations much differently than officers who have
occasional contacts with youth. In the more rural areas
peace officers tend to know almost all of the youth in the
community. Such familiarity enables officers to work with
the youth and families more successfully. But whether in the
large city or the rurxal area, the initial contact made by the
arresting officer can dictate future action taken by the
offender, as well as the court.

A role conflict sometimes arises because the peace
officer is not the only individual who can exercise arrest
powers under Montana law. Section 10-623 gives this same au-
thority to juvenile probation officers.48 The questionnaire
was designed to determine to what degree probation officers
exercised this authority. The data was interpreted that pro-
bation officers do not believe they should be making arrests
but 24 out of 32 do make arrests primarily in situations in-
volving children in need of supervision (CHINS), misdemeanor,
felony, and traffic offenses. Out of 5,556 juveniles taken
into custody in 1970, 228 were arrested by a probation offi-
cer. Out of the 228 arrests made by probation officers, 156
were made by part-time probation officers whose primary
duty or role was that of a peace officer rather than probation

officer while 41 were made by other part-time probation offi-

48Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-623, p. 144.
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cers for a total of 197. To the gquestion "Do you feel that
a juvenile probation officer should be making arrests?"
3 of 32 respondents answered "rarely", and 10 answered
"Never". Five of 7 respondents who were also peace offi-
cers checked either "always" or "frequently", and only
one fulltime probation officer checked “always". Eighty-
one percent of the total responding indicated they felt
their primary role should not be making arrests.

Should the juvenile probation officer have arrest
powers? The officer can be placed in a definite role con-
flict when he is arresting on one hand and required to
counsel on the other. It is recommended that the probation
officer have arrest power only if the juvenile violates his
probation or a lawful order of the court. This would solve
the problem and place the arrest power with the probation
officer in specific cases only. Any other arrest would be
left up to the peace officer who has that duty as part of
his overall role. The alternative to this would be to con-
tinue to leave arrest powers with the probation officer and
let each officer resolve his own individual roal conflicts.

Detention - Once a peace officer arrests a juvenile

he can release him to his parents, a guardian, or other per-
son upon written promise that the child will be brought be-
fore the court or a juvenile probation officer at a set time.
Or, the peace officer can hold the child in custody. If he

chooses to hold him, he must immediately notify the juvenile
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court or juvenile probation officer and submit a report
of his reasons for the apprehension. Although data gat-
hered from the questionnaire used as part of this study
revealed that in 14 of the 16 judicial districts repre-
sented detention procedure required a written report stating
the reasons for detaining a juvenile, responses from five
of these judicial districts indicated that a report is
rarely or never submitted. Twenty-three of the respondents
felt arresting officers should notify the parents of an
arrested juvenile. Sixteen respondents indicated they
contacted parents within one hour after detention and 13
indicated contact was made as soon as possible. Where
responses indicated a parent was not contacted, the reason
most often given was inability to locate the parents. The
survey also showed that releases of juveniles held in
detention are arranged, 1) most often by a probation offi-
cer, 2) by the peace officer under the direction of a pro-
bation officer or the judge, or 3) by the judge.

A role conflict arises when the law under Section
10-626 of the Revised Codes of Montana, 1947, is practiced
because under that law any child under the age of eighteen
who must be detained may be placed in custody by order of

. . . 49
the court oxr of the chief probation officer. When they

act in this capacity they are drawn between two goals, i.e.

49pevised Codes of Montana 1947, (1973), C. 6, Sec.
10_626' p- 145.
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making every effort to obtain the release of the child, a
goal emphasized both by the labeling concept and the code,
or, protecting the public. This conflict has raised the
question of when do the rights of the public to protection
begin infringing on the rights of the juvenile. Montana's
1971 juvenile delinquency statistics provided by the Board
of Crime Control show that 5,639 youth went through the
juvenile court system. Of these 1,040 spent 3,437 days in
jail. Should they have been given the right to post bail?
Only approximately 230 were brought before a juvenile judge
on a formal written petition alleging delinquency. The ot-
hers appeared on an informal basis.>?

When the decision is made to detain a juvenile of-
fender, the code provides that the peace officer must use a
facility approved by the juvenile court judge. In addition,
juveniles must be separated by sexes and must not be placed
with adults.>! Yet, a survey of Montana jails, conducted by
Robert Logan in 1971, indicated that one-fifth of the jails
in Montana do not have separate facilities available for
detaining juveniles. 1In one-fourth of the jails surveyed

juveniles charged with felonies were placed in the same cell

with juveniles detained for such offenses as liquor viola-

5OInformat:Lon provided by the Montana Board of Crime
Control, from their 1971 statewide juvenile court statistics.

Slpevised Codes of Montana 1947, (1973), C. 6, Sec.
10-626, p. 145. ‘ ’
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. 52
tions, runaways, or ungovernables. In over half of the
jails reporting on the survey it was found that juveniles
were placed in jail over the weekend to deter delinguent
acts, and dependent-neglected children were even detained

. S 5
in one-fourth of the jails. 3 Mr. Logan concluded, with

regard to segregation of prisoners:
At present the majority of Montana jails are not
adequate to properly segregate inmates. In many
jails the simplest form of segregation--male from
female and juvenile from adult—--creates a serious
problem due to lack of space. Many jails use the
same cell for juveniles and women. 1In the event
there is a need to incarcerate a juvenile, an adult
female, and an adult male, ggmeone must be trans-
ferred to another facility.

The President's Task Force Report also made the point that

juveniles are often wrongfully held, noting there were

approximately 8,400 juveniles in the nation held for such

offenses as curfew violation, truancy, traffic violation,

disturbing the peace, and minor liquor law violation.

Making a decision to detain or release a juvenile

creates problems especially when the parents cannot be lo-

cated and there is no alternative place to hold the child.

52Rotert Logan, State of Montana Jail Survey, (Hel-
ena: The Governor's Crime Control Commission, 1972) p. 1l.

53

Ibid., p. 12. >%1bid., p. 1o08.

55The President's Commission on Law Enforcement and
Administyxation of Justice, Juvenile Delinquency, p. 37.
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The usual alternatives available to the probation officer
are: 1) using a written release form signed by the parent
which promises that they will bring the child before the
court at a future date; 2) releasing the youth to a friend
or relative; 3) placing the youth in a temporary foster
home if one is available; or, 4) holding the youth in cus-
tody. Bail is not one of the alternatives as it is not
specified in Montana juvenile law. Article II, Section 15
of the Montana Constitution states that "the rights of per-
sons under 18 years of age shall include, but not be limited
to, all the fundamental rights of this Article unless speci-
fically precluded by laws which enhance the protection of

n56  mphis particular article gives the youth

such persons.
the same basic rights as adults unless the right is specif-
ically denied. Section 21 of Article II provides for a right
to bail so there may be a possibility that in Montana a youth
is entitled to bail under the new Constitution. Prior to

the new constitution taking effect bail existed at the
discretion of the district juvenile judge and statistics

are not available as to how often it was allowed.57 Some

states, such as Colorado, provide that "nothing in this

Section shall be construed as denying a child the right

56 . . .
Montana, Constltut;on, Article III, Sec. 15.

57Montana, Constitution, Article II, Sec. 21.
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to bail.">8 Colorado further provides for a detention hearing
within forty-eight hours, excluding Saturdays, Sundays, and

59  One of the main problems regarding bail

court holidays.
for juveniles is that the United States Supreme Court has
not determined its merits at a constitutional level. San-

ford Fox states in his book, Juvenile Courts in a Nutshell:

Courts and statutes are divided on the question of
whether, in addition to the right to release from
custody upon the promise of his parents to bring him
to court, the child has a right to release on bail...
where it has been found that the constitution requires
a due process probable cause hearing for children be-
fore they may be held in pre-trial detention, the
court stopped short of also finding that there is a
constitutional right to bail by viewing the statutory
provisions relating to release as an acceptable equiv-—
alent of bail.60

At the present time there is no set procedure in Montana's
written juvenile code that states a juvenile is entitled
even to a pre-trial detention hearing. This decision is up
to the judge when he sets down what policy is to be followed
in the handling of youth, and it varies from judicial dis-
trict to judicial district. When the President's Task Force
looked at this problem they arrived at four main consider-
ations: 1) strict detention procedures should be enacted

restricting both the authority to detain and the circum-

58c0lorado Revised Statutes 1963, (1968), C. 22, Sec.
22-2-3, p. 167.

59

Ibid.

60ganford J. Fox, The Law of Juvenile Courts in a
Nutshell, (Minnesota: West Publishing Co., 1971) p. 1l4e.
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stances under which detention is permitted, with state
legislatures limiting the authority to detain to the pro-
bation officer rather than the police; 2) Detention should
be used only when it is necessary to protect the community
or the youth, or to keep the youth in the jurisdiction;
3) The law should require a detention hearing within 48
hours of the initial detention; and, 4) the judge, after
a detention hearing, should require release of any youth
who was placed in detention by the probation officer without

61  These recommendations may be a guide

proper authority.
to eliminating some of the unnecessary detention of youth
but the problem may still exist of what to do with the

youth whose parents cannot be found in areas where there is
no acceptable foster home or alternative placement available
until the case comes before the court.

Necessary alternatives to incarceration are very
important in Montana and it is important to deal with this
issue because of the lack of shelter homes, detention homes,
foster homes, etc. The main holding area for a juvenile in
need of detention is the county jail. This drastically

limits the judge's ability to place a juvenile who has com-

mitted a serious crime. It creates even more conflict with

See especially Baldwin v. Lew;s, 300 F. Supp. 1220 (E.D. Wis.
1969): In_re Castro, 243 Cal. A App. 2d 402, 52 Cal. Rptr. 469.

6lrhe President's Commission on Law Enforcement and
Administration of Justice, Juvenile Delingquency, p.p. 36,37.
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the runaway who does not want to return home but has no
other place to go because of lack of funding or pexsonnel
to find the necessary alternative homes. Unless the public
as a whole determines that these are their problems it will
be difficult to provide the necessary funds, personnel, and
programs to work with delinquent children and it greatly
hampers the efficiency of the juvenile court system.

It is recommended that, in all fairness to juveniles
detention should be restricted according to the guidelines
offered by the President's Task Force as noted above. In
addition, Montana should regquire that a detailed written
report be filled out, stating the reasons for detention and
this report should be submitted to the judge in every case.
The use of detention as "jail therapy" should also be elimi-
nated unless a district juvenile judge orders it. From the
data collected the use of bail was evidenced in only one
judicial district. If the juvenile is going to be detained
in spite of the above procedures making it appear that the
juvenile system is paralleling the adult criminal system,
at least in the detention process, then it is recommended
that the xight to bail be considered also.

A drastic increase in funds is needed to make avail-
able other alternatiye placements. Without it, if the above
recommendations are not followed, the only alternative is to
continue jailing Jjuveniles. With the inadequate facilities

available in Montana, this is hardly an acceptable alternative.
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Preliminary Inguiry - Once the offender is pro-

cessed through arrest and detention the next step is an ap-
pearance before the juvenile probation officer at what is
designated a preliminary inquiry. Section 10-605.1 (1),
R. C. M., 1947 provides:
Whenever any person informs the court that a child is
a delinquent as defined in this act the court shall
cause, by citation or otherwise, the child to be brought
before the court or the juvenile probation officer for
the purposes of making a preliminary inquiry to deter-
mine whether the interests of the child or the public
require that further action be taken, the matter may
be handled by an informal adjustment including the
placing of the child on probation, or the court may
order the county attorney to file a petition _charging
the child with being a juvenile delinguent.
The intent of the preliminary hearing is to assist the judge
in processing cases without the filing of a petition. The
probation officer's role is very important in this hearing
since he is the one individual involved in most of the pre-
liminary hearings. This hearing can be handled by either
the judge or the probation officer and in most instances the
matter is handled informally at an early level.

The questionnaire data revealed that 26 of the juve-
nile probation officers responding conduct the preliminary
inquiry and 21 spend approximately 30 percent of their time
doing this type of work. Twenty-five stated the usual length

of time between arrest and appearance at the hearing is 1 to

7 days. At least one parent is required at all hearings,

62Rrevised Codes of Montana 1947, (1973), C. 6, Sec.
10-605.1(1), p. 139.
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and 5 of the respondents indicated an attorney always
represents the juvenile. If the juvenile denies the alle-
gations against him, 22 of the probation officers indicated
they do not determine his guilt but refer the case to the
district juvenile judge for processing.

At his discretion, the probation officer can dispose
of the case by: 1) warning the youth; 2) grounding the youth
to home for a specified length of time; 3) leaving the dis-
position up to the parent if it appears the parent is hand-
ling the situation well; 4) continuing ox holding the case
open either for further investigation or counseling in an
attempt to encourage the youth to take the responsibility
for his behavior in an effort to change it; 5) referring
the youth to another agency for assistance; 6) returning the
youth to his home jurisdiction; 7) placing the youth in
foster care; 8) detaining the youth in jail for week-ends
or some other specified length of time; 9) placing the youth
on informal probation and requesting restitution if possible;
10) placing the youth on work detail; or, 1ll) referring the
case to the county attorney for filing of a formal petition.

One of the problems at the preliminary inguiry stage
is that there is no set procedure to guide the probation
officer, and accordingly the process varies from one dis-
trict to another., It is recommended that some minimal pro-
cedural guidelines be established such as: 1) Advising the

youth of his rights under Miranda and Gault; 2) Advising the
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youth that he has a right to have any decision reviewed by
the district juvenile Jjudge; 3) assuring that at least one
parent is present at the inquiry; and 4) establishing some
means of providing an attorney at this level if the juvenile
so desires,

Probation - When the disposition decided upon is

probation, rules are furnished the youth advising him of
the conditions of probation and when to report to the juve-
nile officer. Probation rules vary throughout the state but
normally include: 1) the individual must not disobey any
federal, state, county or city laws or ordinances or any
rules set down by a parent or probation officer; 2) the
individual must follow some curfew; 3) he may not be per-
mitted to leave the state or jurisdiction without permission
of the probation officer; 4) he must be in school on a full
time basis; 5) he must have a job if one is available; 6) he
may be limited regarding who he may associate with; 7) he
may have driving restrictions; 8) he may have to report to
the probation officer at certain specified times; or, 9) he
may have to go to oxr be involved in mental health evaluations.
Questionnaire data revealed that when probation was
used contact was normally made with the juvenile once a
week and the length of probation varied from 30 days to
an indefinite term., Nineteen of the respondents indicated

they rarely or never set indefinite periods while thirteen
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stated they rarely or never use short-term probation. Pro-
bation was used by all respondents to some degree, with
11 officers indicating they used it in 30 to 60 percent
of all cases handled and 13 officers indicating they used
it in 60-100 percent of all cases handled. Yet, the Govyer-
nor's Crime Control Juvenile Court statistics for 1971
indicated that 210 juveniles or 21 percent of all juveniles

processed for 1971 were placed on probation.63

This dis-
crepancy 1is not clearly understood but it is assumed that
perhaps the probation officers responding did not under-
stand the question.

Probation is presently used at both the preliminary
inquiry stage described earlier and at the formal court stage.
Its use at the preliminary inguiry stage is to give the pro-
bation officer some leverage in following up on cases at
an informal level in order to avoid the filing of a formal
petition alleging delinquency. Hopefully the juvenile in-
volved can be guided away from delinguent behavior during
the informal process. An alternative to this approach would
be to have a petition filed against the youth or let the
judge conduct all preliminary inquiries and set probatdion.
This could drastically effect the way probation officer now

handle cases and it would increase the load on the juvenile

judge, bringing about the possibility of more formal petiticns

631nformation provided by the Governor's Crime Control
1971 Statewide Juvenile Court Statistics.
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being filed against the juvenile. Another alternative
would be for the probation officer to continue to conduct
the preliminary inquiry but with the consent of all the
necessary parties when probation is used. This is basic-
ally the situation now because if the juvenile does not
like the terms of probation set by the probation officer
he can appeal to the judge. However, this procedure is
not uniform across the state and the consent decree may
not even be in writing in some jurisdictions. It should
also be noted that there is no formal procedure for ad-
vising the juvenile that he can protest the preliminary
inquiry. The Juvenile Justice Advisory Council to the
Governor of Montana has recommended that when the consent
decree is used at these informal hearings the following
procedure should be followed:

Any probation or detention imposed under this section

against any youth must conform to the following

procedures:

a) Everxry consent adjustment shall be reduced to
writing, signed by the youth and his parents or the
person handling legal custody of the yeouth;

b) Approval by the youth court judge shall be

required where the complaint alleges commissiog4of
a felony or where the youth has been detained.

This recommendation would provide that the youth could only
agree to probation at the informal level if both he and his

legal guarxdian sign the consent decree.  In felony cases

64pevised Codes of Montana 1947 (1974), C. 12, Sec.
10-1210, p. 147.
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the judge would give administrative review and in any case
the youth could request a review by the county attorney
or judge according to the recommendations set forth under
the new Montana Youth Act.

Generalized duties - Section 10-623, Revised Codes

of Montana, 1947 further provides:

The chief probation officer, undexr the direction of the
judge, shall have charge of the work of the probation
department. The probation department shall make such
investigation as the juvenile court may direct, keep a
written record of such investigations, and submit the
same to the judge or deal with the same as the judge
may direct. The department shall furnish to any delin-
gquent child placed on probation or any parent or guar-
dian of such child a written statement of the conditions
of probation, and shall keep informed concerning the
conduct and condition of each person under its super-
vision, and shall report thereon to the judge as he may
direct. Each probation officer shall use all suitable
methods to aid persons on probation and bring about
improvements in their conduct and condition. The pro-
bation department shall keep full records of its work,
and shall keep accurate and complete accounts of money
collected from persons under its supervision, and shall
give receipts therefore and shall make reports thereupon
as the judge may direct. Probation officers, for the
purpose of this act, shall have the powers of police
officers.

All information obtained in the discharge of official
duty by any officer or other employee of the juvenile
court shall be privileged and shall not be disclosed to
anyone other than the judge and others entitled under
this Act to receive such information, unless and until
otherwise ordered by the judge.

Questionnaire data also indicated that 10 probation officers
are involved in completing presentence investigations for
the adult court, 5 probation officers complete social inves-

tigations on divorce cases, 25 officers make referrals to

65pevised Codes of Montana 1947, (1973), C. 6, Sec.
10—623' po 144.




51
other agencies, 11 officexs were involved in handling some
40 attempted suicide cases, and 12 officers were involved
in offender work programs. In some instances these duties
are incompatible with other duties of the officer, and as
in presentence investigations of adults, some duties are
specifically under the authority of the adult probation
officer. Although role conflicts vary among districts, in
some areas the role overload is so heavy elimination of
certain duties proves to be the practical way of dealing
with the situation. Priorities vary throughout the state
depending upon the probation officer's background and the
duties emphasized by the judge.

Work in the juvenile probation departments requires
assistance from foster care coordinators, secretaries, work
study students, college students working on practicums,
and volunteers. The chief probation officer in normally
the individual who screens all applicants.

Foster care coordinators work at maintaining court
operated foster homes by training and counseling foster
parents and counseling youth in foster care. They also
are responsible for licensing and maintaining the court
operated foster homes, administering the foster care program,
coordinating foster care with other agencies, and developing
community awareness for foster care. This individual is
very important in making homes available to the court on

both a long and short term basis, thus providing the court
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with an alternative placement for many youth. Foster care
does not eliminate the need for jails or institutions,
but aids the court in helping troubled youth gain a better
perspective on life so, hopefully, they can eventually
adjust at home and in the community.

Secretaries act as receptionists, typists, and
file clerks. As such, they receive incoming telephone calls
and people, set up appointments, absorb complaints until
they can be transferred to a probation officer, and type and
file all correspondence, claims, federal grants, foster care
reports, petitions, citations, court orders, and other mis-
cellaneous items. Additionally, as file clerks, they must
process and file tickets, notices to appear, offense reports
from all law enforcement agencies, and statistical reports
on each juvenile processed through the system. All personnel
records are maintained by secretaries.

Work study students and students working on their
practicums are used in only three judicial districts. Coming
from numerous disciplines, these individuals function as an
assistant to the probation officer. They process and fol-
lowup cases after detention, do psychological testing,
counseling and xesearch, and even provide assistance in
foster care. The work-study program provides the juvenile
probation officer valuable assistance while at the same
time needy students are given an opportunity to work approx-

imately fifteen hours a week without jeopardizing their
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education. The federal government funds seventy-five percent
of the program and local sources provide the other twenty-
five percent.

Generally volunteexs work in the same capacity as
work-study students but do not receive any money for their
services although in some instances they may receive college
credit. Recently however, a volunteer position has been
created which provides for payment of wages funded through
the University Year In Action Division of the Volunteer In
Service to America program. Most volunteers work for the
personal satisfaction of helping someone in trouble however.

Informal Couxrt - The informal court procedure fol-

lows when a juvenile's delinquent behavior pattern continues
even after the juvenile probation officer has placed him
under some supervision and attempted to work with him. 1In
such cases, usually the probation officer contacts the judge
and requests a hearing before the court without yet issuing
a formal petition alleging delinquency. The judge then nor-
mally makes an informal disposition. At this point he can
not declare the juvenile a delinquent as this requires pre-
paring and filing a formal petition, nor can he commit him
to an institution as this requires formal adjudication.
Questionnaire data indicated that when the informal
court procedure was used, 20 of the officers stated that an

attorney was not involved and that the individual presenting

the case before the judge was the county attorney, juvenile
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probation officer, or the parents, most often it being the
probation officer. Most of the respondents felt this in-
formal hearing before the judge, usually in his chambers,
was helpful to the juvenile because they do not then have to
be declared delingquent.

When a youth is placed on probation in the informal
court proceeding, the normal practice is to attempt to in-
volve the parents as well as the probation officer in the
supervision of the youth. Failure to comply with the judge's
conditions generally means additional probation time or

formal processing.

Formal Treatment

Once a juvenile has been processed through the in-
formal phase of the juvenile court, and fails to respond
positively, the primary method of providing the protection
demanded by the community is processing the youth through
the formal portion of the juvenile court. The juvenile pro-
bation officer functions in many areas of the formal court
process. As discussed in the Gault decision, in some in-
stances the end result of handling an offender in the formal
court process directly affects the role the probation offi-

cer must take in the informal system.66

661n re Gault, 387 U.S. 1, (1967); The United States
Supreme Court, in reversing Gault, noted that the probation
officer in the Arizona system not only arrested juveniles,
filed petitions, and supervised detention homes, but he also
acted as counsel for the juvenile.
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Petition - Formal court procedure begins with the
issuing of a petition alleging delinguency. Section 10-602,
R. C. M., 19247 defines delinquency as:

(a) a child who has violated any ordinance of any city;
(b) a child who has violated any law of the state, pro-
vided, however, a child over the age of sixteen (16)
years who commits or attempts to commit murder, man-
slaughter, rape when committed under the circumstances
specified in subdivisions 3 and 4 of Section 94-401,
R.C.M. 1947, arson in the first and second degree, as-
sault in the second degree, assault in the first degree,
robbery, first or second degree, burglary while having
in his possession a deadly weapon, and carrying a dead-
ly weapon or weapons with intent to assault, shall not
be proceeded against as a juvenile delinguent but shall
be prosecuted in the criminal courts in accordance with
the provisions of the criminal laws of this state gov-
erning the offenses above listed.

(c) a child who by reason of being wayward or habitually
disobedient is uncontrolled by his parent, guardian, or
custodian.

(d) a child who is habitually truant from school or home.
(e) a child who habitually so deports himself as to in-
jure or endanger the morals or the health of himself

or others.

(£) a child who unlawfully, negligently, dangerously, or
willfully operates a motor vehicle on the highways of
the state or on the roads and streets of any county or
city so as to endanger life or property, and a child
who operates a motor vehicle on such highways, roads or
streets while intoxicated or under the influence of in-
toxicating liguor, or any other driving infractions
that show the child to be lacking parental supervision
or a disrespect for the traffic laws of this state.

In Montana the county attorney who is required to assist the
probation officer in investigating all complaints and who is
to prosecute all persons charged with violating the pro-
visions of the juvenile court act, is reguired by law to

prepare, sign and file the petition when a juvenile is

67Rrevised Codes of Montana 1947, (1968), C. 6, Sec.
10-602, p. 577.
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formally charged with acts of delinquency.68

Citation - When a petition is filed the facts which
bring the child under the Jjuvenile court act must be stated
including the names and addresses of the parents and any
other information necessary to properly inform the court of
the matter.®9 After the petition has been filed and after
such investigation as the court may direct, the court then
issues a citation briefly reciting the substance of the pe-
tition, unless the parties involved appear voluntarily.
Those individuals who have the custody and control of the
child are also required to appear personally with the child
before the court. If the person in control of the child is
someone other than the parent or guardian, then the parent
or guardian is to be notified of the case if he or she lives
in the county where the hearing in taking place. Citations
may also be served on anyone else who the judge feels should
be in the court.’9 The citation must be served personally
at least 24 hours prior to the time fixed by the court for
its return, and if it cannot be served personally, the judge
may order service by registered mail or by publication. It

may be served by any able person under the direction of the

68Revised Codes of Montana 1947, (1968), C. 6, Sec.
10-629, p. 589.

69Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-605, p. 1309.

7ORevised Codes of Montana 1947, (1968), C. 6, Sec.
10-606, p. 580.
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court, but generally should be handled by a peace officer

like a warrant for arrest.7l 1If those cited fail to appear
they may be proceeded against for contempt of court.’2
Hearing -~ The hearing itself is conducted in a

very informal manner either in chambers or in the courtroom
depending on the judge. When the hearing is conducted in
the formal sense, it is assumed the juvenile has been noti-
fied of his rights prior to any decision being made by the
court. Those rights, as stated in Section 10-604.1, R.C.M.
1947, are:

The juvenile in any case to be heard on a written

petition charging delingquency shall have the right

to demand a jury trial and shall have the right to

be represented by counsel. The rights are deemed

waived if not exercised.73
The hearing is held to determine whether the youth should be

adjudicated a delinquent.

Disposition - 1In the event the judge determines the

juvenile to be a delinguent, a number of options are open
as to disposition of the case: 1) place the child on proba-
tion or under supervision of the court for such time as the

judge sees fit; 2) commit the child to a public or private

7lrevised Codes of Montana 1947, (1968), C. 6, Sec.
10-607, p. 580. ' ‘

72Revyised Codes of Montana 1947, (1968), C. 6, Sec.
10-608, p. 581.

73Rrevised Codes of Montana 1947, (1973), C. 6, Sec.
10"604.1, .Pq 138. .
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institution or to the Department of Institutions, or to
foster care; 3) commit a child sixteen (16) years of age
or older to the Department of Institutions for evaluation
to determine if the youth is suitable for placement at
the Youth Forest Camp. If so, and there is space available,
the judge may ordexr the youth placed there; 4) commit the
child to a reception and evaluation center not to exceed 45
days; or 5) oxder any further care and treatment he feels
would be in the best interests of the child.74

The judge generally spends a considexrable amount of
time counseling and trying to determine what the youth's
attitude is and whether the court can work with that attitude
without ordering institutionalization because of the offenses
presented against the youth. Probation officers contribute
substantially to the judge's needs by submitting reports to
the court which include a social history and recommendations.
The judge makes no decision until he feels he has adequately
weighed input from the youth, his parents or guardian, an
attorney (when there is one involved in the case), and the
probation officer. This combination legal/social approach
aids in altering delinquent behavior, but in some cases, if
the response of the youth remains negative, alternatives
narrow and the possibility of committment to an institution
increases significantly. Too, the availability of resouxrces

at the community level and the interest individuals show in

74Revised Codes of Montana 1947, (1973), C. 6, Sec.
10-611, p-p. 141, 142; and (1968), C. 6, Sec. 10-611.1, p. 583.
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extending help to troubled youths affects the judge's de-
cision, especially as to whether institutionalization is
necessary.
Appeal - If the youth involved is not satisfied
with the decision rendered by the judge, he is entitled
to an appeal. Section 10-630, R. C. M., 1947, provides
in part:
an appeal in the case of a delinguent child shall not
suspend the order of the court, nor shall it dis-
charge the delinquent child from the custody of that
court or of the person, institution, or agency to
whose care such delinquent child shall have been com-
mitted, unless that court shall so order.’5

The Supreme Court, on appeal, may make whatever modifica-

tions of the District Court Order they deem necessary in

the interest of justice.

IDENTIFYING HOW THE SYSTEM
MAINTAINS ITS WORKING STRUCTURE

The maintenance resource concentrates on keeping
people in the system in order to preserve a steady state.
Katz and Kahn list six main sections under the maintenance
resource: 1) selection of employees; 2) indoctrination of
employees; 3) regulation of employees; 4) uniformity;
5) precedent decisions; and, 6) standard operating proced-

ures.76

75Revised Codes of Montana 1947, (1968), C. 6, Sec.
10-630, p.p.- 589, 590.

76

Katz and Kahn, p.p. 87-89.
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The attempt here is to observe how the juvenile probation
officer's role fits into this portion of the system.

Selection of Employees - Each of the judicial dis-

tricts has its own procedure for selecting employees. Mon-
tana law provides that in the selection of probation officers
the judge may appoint a discreet person of good moral chara-
cter with preference given to people who possess either a
B.A. degree in the field of behavioral science or a B.A.
degree in some other field with three years experience.77
In practice, however, several judicial districts have not
always followed these guidelines.

The selection process varies throughout the state but
it is normally based on newspaper or word of mouth advertis-
ing. Once the individual submits a resume' it may be
screened by either the district judge or the chief probation
officer, or both. If the chief probation officer does the
initial screening, he checks the backgrounds of all prospec-
tive applicants. This includes looking into their educational
and work background, making contact with law enforcement
agencies to determine if the applicant has a prior juvenile
or criminal record, and determining if the applicant would
be able to complete the duties of the position. The chief

probation officer determines this through the background

77Revised’Codes of Montana 1947, (1973), C. 6, Sec.
10-622, p. 143.
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investigation and personal interviews. Then applications
are narrowed down and submitted to the district judge for
his review. The chief probation officer may recommend a
particular applicant but the judge makes the final determi-
nation. This process, though it varies from area to area,
appears to be adequate for the amount of employment done
in Montana. The more formalized process, including an in-
tensive testing program, used in other more populated states
does not seem to be necessary.

Dave Hopkins, a recent law student, conducted a
brief study of twenty-five states to determine who appoints
and fixes salaries of juvenile probation officers. Nineteen
of the twenty-five either had the judge or the juvenile court

appoint probation c:»fficers,‘78 In four of the remaining six

78code of Alabama 1958, (1959), C. 7, sSec. 13§ 360,
P.p. 826, 827; Arizona Revised Statutes (1974), C. 2, Sec.
8-203, p. 1010; Arkansas Statutes Annotated 1947, (1964), C.
1, Sec. 45-218, p. 312; Colorado Revised Statutes 1963, (1964)
Cc. 22, Sec. 22-8-8, p. 778; Connecticut General Statutes An-
notated (1960), C. 301, Sec. 17-57, p. 78; Delaware Code An-
notated (1971), C. 11, Sec. 10-1131, p. 93; Annotated Laws of
Massachusetts (1968), C. 276, Sec. 276-83A, p. 355; Annotated
Missouri Statutes (1962), C. 211, Sec. 211.351, p.p. 236-237;
Revised Statutes of Nebraska 1943 (1965), C. 29, Sec. 29-2210,
p. 470; Nevada Revised Statutes (1973), C. 62, Sec. 62-110,
p. 2001; New Jersey Statutes Annotated (1971), C. 168, sec.
2A:168-5, p. 374; New Mexico Statutes Annotated (1973), C. 13,
Sec. 13-14~7, p.p. 108-109; North Dakota Century Code Anno-
tated, (1947), C. 27-20, Sec. 27-20~05, p. 151; Ohio Revised
Codes (1968), C. 2151, Sec. 2151-13, p. 543; Code of Laws of
South Carolina 1962 (1962), C. 7, Sec. 15-1130, p. 177;
South Dakota Compiled Laws 1967 (1969), C. 26-7, Sec. 26-7-3,
p. 153; Tennessee Code Annotated 1953 (1974), C. 10, Sec.
55-10-73, p.p- 169-170; Revised Codes of Washington Annotated
(1962), C. 13.04,Sec. 13.04.040, p. 158.
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states the judge also made the appointment but it was based
upon the recommendation or approval of either the county

commissioners,’? the juvenile justice commission,80 ipe

81

state Department of Juvenile Services, or the Welfare

82 1In another state the appointment was made by

83

Department.
the Department of Welfare while in another it was made by
the Governor upon the recommendation of either the probate
judge oxr judges in each,county.84 The study was not intended
to determine how juvenile probation officers are selected

but to determine who appointed them. Some states select
juvenile probation officers from various state merit exami-
nations or civil service examinations which may include some

85

psychological testing and oral interviews. Where testing

is used it must conform to the Civil Rights Act of 1964.

Ted Rubin discusses the issue briefly in his book, A Compar-

ative Study: Three Juvenile Courts, when he discussed his

790klahoma Statutes Annotated (1974), C. 5, Sec. 10,
§ 1505, p. 63.

80west's Annotated California Codes: Welfare and In-
stitutions Code, (1972), C. 2, Sec. 575, p. 84.

8lannotated Codes of Maryland 1957, (1972), Sec. 52A,
§14, p. 557.

82code of Virginia 1950 (1960), C. 8, Sec. 16.1-203,
p.p. 70,71. ‘ '

83yest Virginia Code (1966), C. 49, Sec. 49-5-17,

p. 275.
84Michigan Statutes Annotated (1968), Sec. 16.101,

p. 11.

85Ted Rubin, Three Juvenile Courts: A Comparative
Study, (Denver: The Institute for Court Management, 1972)
p-p. 151-169.
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recommendation regarding Utah's selection procedure:

The written tests given by the Division should really
fit the qualifications sought for probation officer, or,

for example, court clerk.

The U.S.

Supreme Court de-

cision in Griggs v. Duke Power Co. held the civil

rights act of 1964 precluded the use of testing as a
condition of employment unless the test demonstrated
a reasonable measure of job performance; tests must
be predictive of success on the job, and must not
discriminate against minority groups.

Since the Montana system is not a large system like

that in California or New York or some other states,

it is

recommended that no change be made in the present selection

process.

If change is indicated later, more data should be

obtained from each judicial district to determine their

procedure,

and then this data should be compared to the

Civil Rights Act of 1964 and data from other states to learn

more about a more sophisticated selection process before

instituting any change.

Indoctrination - Once someone is selected for the

probation officer's job the next step is indoctrinating that

person into the juvenile court
training process for probation
statewide basis. The training
in-service but occasionally he

by the Montana Law Enforcement

There are four options

system. There is no formal
officers in Montana on a

a new officer receives is
may go to a school sponsored

Academy in Bozeman, Montana.

available for indoctrinating

new employees and extending training of experienced employees:

1) leave the system unchanged;

861pid., p.p. 421, 422.

2) provide a formalized
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training program in the district or combine some districts;
3) provide a formalized training program through the Mon-
tana Law Enforcement Academy which would include a combi-
nation of information for new employees as well as experi-
enced employees; or 4) provide a formalized training program
through the Montana Correctional Association or the Juvenile
Probation Officers Association with the financial assistance
of the Board of Crime Control.

Alternative number one is poor because learning and
keeping current in the field is important to maintaining
the system. Alternative number two would have to be suffi-
ciently structured and some type of financial assistance
would be needed in order to devise a curriculum and provide
transportation and instructors. Classroom space and teach-
ing materials would be needed also. The best financial
resource would be the Board of Crime Control since they
spent approximately $14,000.00 on education and training

87 Option number three would be good in

programs in 1973.
that the Montana Law Enforcement Academy has been used
periodically in the past for juvenile probation officer
training, but to be effective the training should be han-
dled as an annual ongoing program. Perhaps experienced

probation officers could contribute special techniques and

procedures developed over time. Since it is unknown whether

87Tnformation provided by Steve P. Nelsen, Juvenile
Programs Coordinator, Board of Crime Control.
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the Law Enforcement Academy could accomocdate such a program,
option number four is better. It is similar to number three
the main difference being that either the Montana Correc-
tional Association or the Juvenile Probation Officers Associ-
ation would contract with the Board of Crime Control to
obtain financial assistance. Both options three and four
would improve over two because they would incorporate a
larger representation of probation officers on a statewide
basis.

Regulation of Employees — Once the individual is in

the system his behavior is regulated in several different
ways if he is going to stay in the system. The most common
form of regulation is the legal compliance to the role
established by law and the judge. Montana law describes
what role the probation officer is required to fill and the
judge of each judicial district sees that the role expec-—
tations are met. The role may vary some depending upon
district procedure but basically it is the same across the
state. There have been approximately three judicial dis-
tricts where the probation officer has been eliminated

from the system eithexr through a change of judges oxr be-
cause of not fullfilling his role expectations. This situ-
ation has caused concern among probation officers which
has led to discussion of tenure or job security.

Tenure is a provision that prohibits the firing or

dismissal of a probation officer without cause., It further
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may provide for a hearing to determine if the dismissal was
just. If it was made without proper evidence of just cause
the probation officer must be reinstated. A problem tenure
brings is that it may keep an individual in the system who
is just doing enough to get by. Also it would create diffi-
culties in situations of personality conflicts between new
judges and probation officers already hired. It may provide
some job secuxity but if the judge is determined to dismiss
an employee he can create situations making it difficult for
the employee to stay. It is recommended that tenure in its
true sense not be included in any legislation but that some
form of hearing should be permitted so the officer can be
treated fairly and given a chance to perform his duties under
a new judge, at least for a trial period.

Fringe benefits including retirement, vacation, in-
surance, sick leave, leave of absense, and holidays are re-
wards used to keep individuals in the system. Under county
government, probation officers receive:

1) Public Employee Retirement System. This particu-
lar retirement program provides that anyone who is a member
of P.E.R.S. may retire at a minimum age of 55 with ten years
of creditable seryice and an actuarial reduction in bene-

88

fits. At 60 years of age and ten years creditable service an

88Rrevised Codes of Montana 1947, (1968), C. 20, Secs.
68-2001 and 68-2003, p.p. 131, 132,
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employee can retire with full benefits and at that time he

can withdraw 100 percent of his contributions including

89

accrued interest with ten or more years of service. The

regular retirement benefit provides the employee with "1/65

of his final compensation multiplied by the number of years

of his creditable service".90 Other benefits under this

program are disability retirement and death benefits
available to:

(1) a member who has not reached seventy (70) years of
age but has become disabled for duty-related reasons,
as defined in subsections (3) and (4) of this section,
is eligible for disability retirement.

(2) a member who is not eligible for serxrvice or early
retirement but has completed ten (10) years of credit-
able service and has become disabled while in active
service for other than duty-related reasons, as defined
in subsections (3) and (4) of this section, is eligible
for disability retirement.

(3) 'Disabled' means unable to perform his duties by
reason of physical or mental incapacity.

(4) 'Duty-related' means as a result of an injury or
disease arising out of or in the course of his employ-
ment with an employee.

The death benefits provide the beneficiary with a lump sum

refund of the member's accumulated contributions plus

89Revised Codes of Montana 1947, (1968), C. 20, Sec.
68-2001, p. I3L.

90Reyised Codes of Montana 1947, (1968), C. 20, Sec.
68-2003(2), p. 132.

91Revised Codes of Montana 1947, (1968), C. 20, sec.
68-2101(1-4), p.p. 131, 132.
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interest or a monthly life annuity after ten years of ser-
vice.?2 The employee must contribute 5.75 percent of his
salary to the P.E.R.S. and the employer supplements this
with 4.6 percent of the employee's salary until June 30,
1975, when the employer's contribution increases to 4.9 per-
cent.?3 One of the main exclusions the P.E.R.S. provides
under this retirement plan is that persons who are members
of another state or federal retirement program are not eligi-
ble to collect benefits under P.E.R.S. There are ten other
exclusions pertaining to employees which are discussed in

Section 68-1602, R.C.M. 1947.%%4 2 criticism of this retire-

ment program is that members who quit with less than ten
years service are unable to collect interest on the money
withdrawn.

2) Annual Vacation Leave. Every full time employee
of the county receives the following vacation benefits after
he has been continuously employed for a minimum of one year:

Vacation leave credits shall be earned in accordance
with the following schedule:

(a) From one (1) full pay period through ten (10) years
of employment at the rate of fifteen (15) working days
for each year of serxvyice; '

(k) After ten (10) years through fifteen (15) years of
employment at the rate of eighteen (18) working days
for each year of service;

92Revised Codes of Montana 1947, (1968), C. 20, Sec.
68-2302(1-2), p. 137.

93Revised Codes of Montana 1947, (1973), C. 20, Secs.
68-1902 and 68-2504, p.p. 129, 1240.

94pevised Codes of Montana 1947, (1973), C. 20, Sec.
68-1602(8), p. 121.
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(c) After fifteen (15) years through twenty (20) years
of employment at the rate of twenty-one (21) working
days for each year of service;
(d) After twenty (20) years of employment at the rate
of twenty-four (24) working days for each year of
service. Vacation leave may not exceed thirty working
days.95
3) Insurance. The insurance rate varies throughout
the state. It is assumed that all full time probation offi-
cers are under some group insurance plan but there are no
data available to confirm this.
4) Sick Leave. Reference is given to sick leave
in Volume 4, Part 1, Section 59-1005 of the Revised Codes of
Montana, 1947 which states:
absence from employment by reason of illness shall not

be chargeable against unused vacation leave credits
unless approved by the employee.96

An individual who is employed for 90 days or more is entitled
to sick leave at the rate of one working day per month for
every full month's pay period. There are no restrictions

on the number of days accumulated but no sick days can ac-
crue for someone who is on a continuous leave of absence
exceeding 15 calendar days. Upon termination of employment
an employee receives an amount eqgual to one~fourth of the

pay attributed to his accumulated sick leave. This reim-

95Revised Codes of Montana le47, (1973), C. 10,
Secs. 59-1001 and 59-1002, p.p. 13, 1l4.

96Revised Codes of Montana 1947, (1973), C. 10,
Sec. 59-1005, p. 14.
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bursement is computed on the employee's salary or wage at
the time the sick leave was earned.?”
5) Leave of Absence. Under Montana law "vacation
leave shall not accrue during a leave of absence without pay

the duration of which exceeds fifteen (15) days."98

It is
unknown how often a leave of absence is used but in some
instances it has been used to continue further schooling
for the probation officer.

6) Social Security. Both the county and the employee

pay 5.5 percent of earnings as provided for under the Montana
Code.?9

7) Paid Holidays. There are eleven paid holidays
alloted to county employees including: New Year's Day (Janu-
ary 1), Lincoln's Birthday (February 12), Washington's
Birthday (third Monday in February), Memorial Day (last
Monday in May), Independence Day (July 4), Labor Day (first
Monday in September), Columbus Day (second Monday in October),
Veterans Day (fourth Monday in October), Thanksgiving Day
(fourth Thursday in November), Christmas Day (December 25},

and the State General Election Holiday.loo However the pro-

97Revised Codes of Montana 1947, (1973), C. 10, Sec.
59-1008, p.p. 15,16.

98Rrevised Codes of Montana 1947, (1968), C. 10, Sec.
59-1004, p. 78. -

99pevised Codes of Montana 1947,_(1968), C. 10, Sec.
59-~1101, p.p. 79-88. ) '

lOOReVised Codes of Montana 1947, (1973), C. 1, Sec.
19-107, p.p. 7, 8.
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bation officer is on call on a 24-hour basis requiring him
to work at times after normal working hours, evenings, week-
ends, and holidays.

Salary is another reward used to keep an individual
in the system. Revised Codes of Montana 1947, Section
10-622, provides in part: (as of 1973)

In every Jjudicial district of the state of Montana the
judge thereof having jurisdiction of juvenile matters
may appoint one (1) discreet person of good moral char-
acter, who shall be known as the chief probation officer
of such district........ Such officer shall receive for
his services such sum as shall be specified by the
Court upon appointment, provided that the judge of the
district court may employ him on a yearly salary not to
exceed eleven thousand dollars ($11,000.00).....the
judge having jurisdiction of juvenile matters may also
appoint such additional persons......to serve as deputy
probation officers as the judge deems necessary; their
salaries to be fixed by the judge at the time of ap-
pointment, provided that such salaries shall not exceed

ninety (90) percent of the salary of the Chief Probation
Officer.

The maximum set by law does not necessarily mean that it will
be the salary decided upon. Twelve of the eighteen judicial
districts pay the maximum for chief probation officers. Six
judicial districts employ sixteen deputies of which twelve

receive the maximum. The othexr four chief probation officers
receive between $9,000.00 and $9,800.00 and the other twelve
deputies receive between $7,000.00 and $9,500.00 per year.

Salary increases vary from district to district. A definite
morale problem has been created because of the need to go to

the legislature every few years in order to seek a salary

lOlRévised Codes of Montana 1947, (1973), C. 6, Sec.

10-622, p. 143.
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increase. Many of the younger officers tend to leave the
system within 5 to 7 years because of this problem. Several
probation officers have worked to alleviate this problem
coming up with the following legislative proposals:

1) At one point in 1970 the probation officers pro-
posed that they receive a certain percent of the district
judge's salary. This proposal was defeated before it ever
got to the legislature because of judicial opposition.

2) House Bill 339 in 1973 was presented to the
Montana Legislative Session, reading in part as follows:

In judicial districts which include one (1) or more
counties of the first class, the maximum salary shall

be the average salary received by the elementary school
principals in the counties of the first class contained
within the district. Provided, however, that the juve-
nile probation officer has a Master's Degree in a subject
under subsection (2) above, and holds comparable quali-
fications of the average elementary school principal.
The determination of the average salary shall be made

by certification from the county superintendent in the
school district or districts which include the largest
portion of county or counties of the first class, before
March 1 each year, or in sufficient time to allow ade-

quatiogudgetary consideration by the county commission-
ers.

This bill was defeated, many probation officers and judges
felt, because it discriminated against all probation officers
who did not reside in first class counties.

3) As had been done in the past, in 1973 several
juvenile probation officers lobbied for an increase in the
maximum set by the legislature, which was from time to time

successful. However in the 1974 legislative session exten-

10243rd Legislative Assembly, H.B. 339, (Helena, 1973).
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sive research and drafting was put into a proposal which
was introduced in the 19274 Legislative Session as Senate
Bill 683. The purpose of the bill was to amend Section
10-622 of the Revised Codes of Montana 1947, as follows:
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